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IN  MEMORIAM 


HON.  GEORGE  H.  WILLIAMS 

EX-CHIEF  JUSTICE  OF  THIS  COURT. 

On  this  19th  day  of  April,  1910,  comes  J.  C.  Moreland,  clerk  of 
this  court,  and  at  the  request  of  the  Multnomah  Bar  Association  pre- 
sents memoir  and  resolutions  adopted  by  the  Bar  Association  on  the 
16th  day  of  April,  1910,  at  Portland,  and  asks  that  the  same  be  spread 
upon  the  journal  of  this  court  and  printed  in  the  next  volume  of  the 
Oregon  Reports,  which  motion  is  allowed,  and  it  is  ordered  that  said 
memoir  and  resolutions  be  entered  upon  the  journal  of  this  court  and 
printed  in  Volume  64  of  the  Oregon  Reports. 

George  H.  Williams  was  bom  near  New  Lebanon,  Columbia  County, 
New  York,  March  26,  1823.  Both  his  father  and  his  mother  were  of 
New  England  stock,  and  the  family  was  of  Welsh  extraction  on  the 
father's  side  and  English  on  the  mother's.  Both  of  his  gprandfathers 
served  in  the  Continental  army  during  the  War  of  the  Revolution. 
He  was  reared  in  Onondaga  County  and  received  his  earljr  education 
at  Pombey  Hill  Academy,  New  York,  working  for  his  tuition.  He 
studied  law  with  Daniel  Gott,  and  in  1844,  at  the  age  of  21,  was 
admitted  to  the  bar  at  Syracuse.  Soon  afterward  he  started  for  the 
West  to  seek  his  fortune  as  a  lawyer.  He  proceeded  by  way  of  the 
Erie  canal  to  Buffalo  and  the  Ohio  canal  to  Pittsburg,  thence  down 
the  Ohio  River  to  St.  Louis  and  up  the  Mississippi  to  Fort  Madison, 
Iowa.  His  wealth  was  the  statutes  of  New  York,  a  few  law  books, 
and  some  bank  notes  of  New  York  state  banks. 

In  1847,  on  the  admission  of  Iowa  as  a  state,  he  was  elected  a 
district  judge.  As  an  anti-slavery  Democrat,  Judge  Williams  can- 
vassed the  state  of  Iowa  for  Franklin  Pierce,  and  was  elected  one  of 
the  presidential  electors  on  the  Democratic  ticket.  Shortly  after  the 
inauguration  of  Pierce  (March,  1863)  he,  at  30  years  of  age,  was 
appomted  Chief  Justice  of  Oregon  Territory.  President  Bucnana,n 
appointed  Judge  Williams  to  succeed  himself,  but  he  had  left  his 
prospects  in  Iowa  with  some  reluctance,  and  now  made  up  his  mind 
that  there  was  also  a  great  future  for  Oregon.  Accordinglv  he 
resigned  from  the  bench,  and  in  1858  entered  upon  the  practice  of  law 
in  Portland.  He  was  elected  a  delegate  to  the  State  Constitutional 
Convention  and  was  appointed  chairman  of  the  judiciary  committee. 
After  the  adoption  of  the  constitution  by  the  convention  he  took  the 
stump,  and  by  his  force  of  argument  and  eloquence  greatly  aided  in 
having  the  free  constitution  adopted  bv  the  State. 

He  joined  in  the  call  for  an  amalgamation  of  anti-slavery  war 
Democrats  with  Republicans,  to  be  called  the  Union  party,  and  by 
this  transition  he  entered  the  Republican  party.  In  1864  he  was 
elected  to  the  United  States  Senate,  and  his  ambition  was  fulfilled. 
At  the  expiration  of  his  term  as  Senator  he  was  appointed  Attomey- 
Greneral  oi  the  United  States  by  President  Grant. 
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He  was  a  member  of  the  Joint  High  Commission  which  met  in 
Washington  to  determine  how  the  disputes  between  Great  Britain 
and  the  United  States  should  be  settled,  namely:  The  northern  boun- 
dary through  Puget  Sound,  and  the  claims  for  the  depredations  of  the 
Confederate  cruiser  Alabama. 

He  was  a  leader  in  the  Senate  during  the  impeachment  of  Andrew 
Johnson,  and  was  chosen  by  General  Grant  and  nis  advisers  as  one  to 
campaign  the  South  and  explain  the  reconstruction  act,  the  policies  of 
the  administration,  and  to  plead  for  Southern  co-operation. 

In  all  the  troublous  times  following  the  Civil  War,  the  responsi- 
bility of  enforcing  law  and  order  by  civil  remedies  was  upon  him  as 
Attorney-General.  He  had  to  meet  the  lawlessness  of  the  Ku  Klux 
Klan;  he  had  to  decide  between  two  governments  in  Louisiana,  Ala- 
bama, and  Arkansas — conflicts  which  he  resolved  in  favor  of  the 
Republicans  in  Louisiana,  the  Democrats  in  Arkansas,  and  by  a  com- 
promise in  Alabama.  General  Grant  sent  the  name  of  his  Attorney- 
General  to  the  Senate  to  be  Chief  Justice  of  the  United  States.  Judee 
Williams  eventually  insisted  on  his  name  being  withdrawn.  The 
causes  have  been  variously  stated  as  political  animosity  in  the  East, 
due  to  his  Republican  partisanship  ana  activity  in  the  reconstruction 
work;  social  antagonism  to  his  second  wife,  then  ambitious  to  be  a 
leader  in  Washington  society,  and  opposition  to  him  in  Oregon  because 
in  the  course  of  his  active  senatorial  career  and  while  nolding  the 
office  of  Attorney-General  he  had  necessarily  failed  to  please  every- 
body. Probably  all  of  these  hostilities  contributed  to  a  result  dis- 
graceful only  to  those  who  produced  it. 

In  1881  Judge  Williams  returned  to  Portland,  Or.,  and  resumed  the 
practice  of  law  as  the  head  of  the  firm  of  Williams,  Hill,  Durham  & 
Thompson,  and  in  1887  he  dissolved  partnership  with  that  firm  and 
became  the  head  of  the  firm  of  Williams,  Ach  &  Wood,  which,  on  the 
retirement  of  Mr.  Ach,  became  Williams  &  Wood  and  later,  Wil- 
liams. Wood  &  Linthicum,  with  which  firm  he  continued  until  the  day  of 
his  death,  though  during  his  two  terms  as  mayor  of  the  City  of  Portland 
(1902-1906)  he  practically  retired  from  the  firm  because  he  thought  the 

§  revisions  of  the  charter  of  the  City  of  Portland  required  him  so  to 
o.  He  died  at  his  home  in  Portland  April  4,  1910.  It  may  be  said 
that  he  slept  not  to  wake  again.  He  married  Miss  Kate  Van  Antwerp 
at  Keokuk  in  1850  and  Mrs.  Kate  George  at  Portland  in  1867.  He  left 
only  one  descendent,  Ellen,  a  daughter  of  his  first  wife,  and  Mrs.  Carl 
Harbaugh  and  Theodore  Williams,  both  adopted  children. 

In  all  that  he  did  he  was  clear-sighted  with  that  vision  called  common 
sense.  He  was  full  of  the  spirit  of  justice.  As  a  judge,  he  was  calm, 
impersonal  and  impartial,  sensible,  passionless,  and  just.  As  a  law- 
yer, he  was  forceful,  eloquent,  sincere,  and  above  all,  the  justice  of  a 
case  was  never  obscured  from  him  by  technicalities.  He  was  learned 
in  the  law,  but  his  ruling  trait  was  plain,  good  sense. 

The  trial  of  a  case  was  with  him  an  appeal  to  a  higher  power,  and 
though  he  conducted  his  cause  with  every  right  of  his  side  maintained, 
it  was  with  profound  respect  for  the  court  and  perfect  courtesy  to 
opposing  counsel.  No  one  who  has  known  him  can  forget  the  impres- 
sive earnestness  with  which  he  addressed  a  jury.  No  useless  stories 
or  wasted  eloquence,  but  an  exhibition  of  the  facts  with  such  earnest- 
ness as  must  carry  conviction.  He  was  an  orator  with  an  eloouence 
thrilling  and  captivating ;  his  imagery  poetically  beautiful.  Witness 
his  addresses  in  memory  of  Wijliam  Pitt  Fessenden,  Abraham  Lin- 
coln, U.  S.  Grant. 
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As  a  politician,  he  was  like  Lincoln ;  shrewd  to  know  the  popular 
feeling  and  to  follow  it  to  the  point  to  where  it  clashed  with  nis  set- 
tled convictions,  but  then,  instead  of  surrenderizig  his  principles  for 
political  advantage,  he  opposed  his  principles  against  the  popular  out- 
cry and  endeavored  to  instruct  the  multitude.  He  disliked  dissension 
or  contention  either  in  public  or  private  life.  He  would  rather  yield 
any  personal  claim  than  engage  in  hostilities.  He  was  an  amiable 
man,  of  a  simple,  trustful,  chilolike  nature,  and  if  he  had  a  weakness 
it  was  that  his  own  innocence  led  him  to  trust  those  who  should  not 
be  trusted  and  to  ^eld  to  those  who  were  in  every  way  his  inferiors. 
At  87  he  was  still  youthful  in  mind,  belonging  to  the  present,  not 
to  the  past.  Interested  in  the  problems  of  the  day,  and  as  progressive 
in  thought  as  a  man  of  25.  He  exhibited  his  own  childlike  simplicity 
of  character  in  his  fondness  for  children.  Two  of  his  children  were 
adopted,  but  they  could  not  have  been  more  beloved  if  they  had  been 
children  of  his  own  blood. 

His  life  covers  the  most  active  part  of  the  history  of  this  country. 
When  it  began  there  were  neither  railways  nor  telegraph  lines. 
Travel  was  by  river,  canal,  and  coach.  Chicago  did  not  exist.  Pitts- 
burg and  St.  Louis  were  the  western  frontier,  and  all  that  has  gone 
to  the  making  of  the  country  and  of  the  State  of  Oregon  he  has  had 
a  conspicuous  part. 

He  has  gone  from  us,  and  as  we  review  the  record  he  made  and 
the  example  he  has  left,  we  can  say  that  we  have  lost  more  than  the 
iudge  ana  the  jurist  *  more  than  the  politician  and  the  statesman.  We 
have  lost  a  noble  and  a  good  man;  therefore,  be  it 

Resolved,  that  in  the  death  of  George  H.  Williams  the  nation  has 
lost  a  valued  servant ;  the  state  and  the  city  their  g^^eatest  citizen, 
and  the  bar  its  most  eminent  and  beloved  member ;  and  that  a  cop^  of 
this  memorial  be  engrossed  and  transmitted  to  the  members  of  his 
family. 

FREDERICK  V.  HOLMAN, 
WILLIAM   B.  GILBERT, 
J.  B.  CLELAND, 
C.  J.  SCHNABEL, 
JOSEPH  SIMON, 
C.  E.  S.  WOOD, 
C.  W.  FULTON, 

Committee. 
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BRADFORD   v.   DURHAM, 

[101  Pac.  887.] 

Taxation— Salk  of  Land  for  Taxes— Exhaustion  of  Personalty- 
Defects  iNVAIilDATINQ  SALE. 

1.  Failure  of  the  sheriff  to  annex  to  his  return  of  delinquent  taxes  on 
lands  the  affidavit  that  he  can  find  no  goods  to  satisfy  the  same,  as  required 
by  Section  2811,  HilPs  Ann.  Laws  1892,  renders  the  sale  and  the  deed  based 
thereon  void. 

Taxation— Assessment— Designation  of  Owner. 

2.  Land  should  be  assessed  to  the  holder  of  the  apparent  legal  title,  as 
required  by  Section  8067,  B.  &  O.  Comp.,  and  an  assessment  to  one  not  the 
owner  Is  void. 

Taxation— Assessment— Designation  of  Owner. 

8.  An  assessment  of  a  tract  of  land  at  a  lump  suiu  to  one  who  owns  only  a 
part  of  it  is  void. 

Constitutional  Law— Due  Process  of  Law. 

4.  A  statute  making  a  tax  deed  conclusive  evidence  of  the  regularity  of 
the  tax  proceedings  is  unconstitutional,  aS  depriving  the  owner  of  property 
without  due  process  of  law. 

Taxation— Tax  Titles— Tax  Deeds- Recitals— "Substantial  State- 
ment." 

6.  A  tax  deed  based  on  an  a.8sesHment  to  "Priscilla  Durham,"  which 
recites  that  the  land  was  assessed  to  "Petruella  Durham,"  is  not  a  "sub- 
stantial" statement  of  the  assessment  within  the  requirements  of  Section  3127, 
B.  A  O.  Oomp..  defining  the  effect  of  tax  deeds  as  evidence. 

Escrows- Unauthorized  Delivery. 

6.  A  deed  left  in  escrow,  which  Is  improperly  delivered  by  the  depository 
without  compliance  with  a  condition  requiring  payment  of  the  consideration 
named,  passes  no  title. 
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From  Douglas:   James  W.  Hamilton,  Judge. 

Statement  by  Mr.  Chief  Justice  Moore. 

This  is  a  suit  by  W.  H.  Bradford  against  Petruella 
Durham  and  others,  to  determine  an  adverse  claim  to 
real  property.  Th^  complaint  states  that  the  plaintiff, 
W.  H.  Bradford,  is  the  owner  in  fee  and  entitled  to  the 
possession  of  the  southwest  14  of  the  northwest  14,  the 
northwest  V4.  of  the  southwest  i/t*  and  the  south  V2  of 
the  south  1^2  of  section  36,  in  township  23  south  of  range 

3  west  of  the  Willamette  Meridian,  in  Douglas  County, 
which  land  is  unimproved  and  not  in  the  possession  of 
any  person>  and  that  the  defendants,  Petruella  Durham, 
Wilson  H.  Stubbings,  Samuel  Handsaker,  and  Samuel 
Hunsaker,  claim  some  right,  title,  or  interest  in  the  prem- 
ises adverse  to  the  plaintiff,  but  that  such  assertion  is 
without  right.  The  prayer  is  that  the  defendants  be 
required  to  set  forth  the  nature  of  their  alleged  claim, 
and  that  it  may  be  decreed  invalid. 

The  defendant  Mrs.  Durham  and  the  defendant  H.  E. 
Noble,  who,  by  order  of  the  court,  was  made  a  party  in 
place  of  Samuel  Handsaker,  severally  filed  answers  deny- 
ing the  averments  of  the  complaint,  and  alleging  that 
each  was  the  owner  in  fee  simple  of  the  real  property 
specified,  and  entitled  to  the  possession  thereof.  For  a 
further  defense  Noble  averred  that  plaintiff's  alleged 
assertion  of  right  to  the  premises  was  derived  from  a 
pretended  sale  and  conveyance  for  the  payment  of 
delinquent  taxes,  and  that  such  proceedings  were  void. 
The  other  defendants  made  default. 

After  replies  had  placed  in  issue  the  allegation  of  new 
matter  in  the  answers,  the  cause  was  tried  and  the  suit 
dismissed,  but,  as  to  all  the  other  parties,  it  was  deter- 
mined that  Noble  was  the  owner  in  fee  of  the  land. 
From  this  decree  the  plaintiff  appeals.  Modified. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr,  John  A.  Biichanaii  and  Messrs,   Veazie  &   Veazie, 
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with  oral  arguments  by  Mr.  Buchanan  and  Mr.  J.  C. 
Veazie. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Coshow  &  Rice,  with  oral  arguments  by  Mr. 
Oliver  P.  Coshow  and  Mr.  John  M.  Gearin. 

Opinion  by  MR.  Chief  Justice  Moore. 

The  evidence  shows  that  on  September  24,  1894,  the 
State  of  Oregon  executed  to  the  defendant  Samuel 
Handsaker  a  deed  to  the  land  described  in  the  complaint ; 
that  at  that  time  he  was  tlie  agent  of  Charles  Hamlin, 
for  whom  he  took  the  legal  title  in  trust,  and  to  whom  he 
soon  thereafter  conveyed  all  his  interest  in  the  premises, 
but  that  the  deed  to  Hamlin  was  never  recorded;  that 
the  land  was  assessed  for  the  year  1895  to  Handsaker, 
but,  as  the  taxes  imposed  had  not  been  paid,  the  sheriff 
on  August  3,  1901,  sold  the  premises  to  Douglas  County, 
which  on  January  28,  1903,  received  a  tax  deed  therefor ; 
that,  pursuant  to  an  order  of  the  county  court,  the  county 
judge  on  March  16,  1903,  executed  a  deed  of  the  land 
to  Frank  E.  Alley,  from  whom  the  plaintiff  herein 
acquired  the  alleged  title  by  mesne  conveyances.  In  the 
year  1900  all  of  section  36,  except  the  southwest  V4.  of 
the  southwest  Vt.  thereof,  in  township  23  south  of  range 
3  west  of  the  Willamette  Meridian,  was  assessed  to 
Priscilla  Durham,  but,  the  tax  thereon  not  having  been 
paid,  the  sheriff  sold  the  land  February  24,  1902,  to 
Z.  L.  Dimmick,  who  assigned  all  his  interest  in  the  pur- 
chase to  the  plaintiff  herein.  The  sheriff  on  January  30, 
1905,  executed  to  the  plaintiff  a  deed  of  the  premises 
last  described,  in  which  instrument  it  is  asserted  that 
the  land  "was  duly  assessed  for  the  fiscal  year  1900  to 
Petruella  Durham."  After  this  suit  was  commenced, 
Handsaker,  for  the  expressed  consideration  of  $100, 
signed  and  acknowledged  a  quit-claim  deed  purporting 
to  convey  all  his  interest  in  the  premises  described  in 
the  complaint  to  the  defendant  Noble.  This  deed  was 
deposited  with  a  bank  in  Portland,  to  be  delivered  upon 
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the  payment  of  the  consideration,  and,  by  paying  to 
Handsaker's  son  the  sum  of  $10,  Noble  secured  possession 
of  the  deed  and  caused  it  to  be  recorded. 

1.  It  will  be  seen  that  the  plaintiff's  title  to  the  land 
is  based  upon  two  tax  deeds,  the  validity  of  which  depends 
upon  a  compliance  with  the  terms  of  the  statute  in  force 
when  the  proceedings  were  instituted  and  consummated. 
In  the  year  1895,  when  the  land  was  assessed  to  Hand- 
saker,  and  until  February  27,  1901,  when  the  law  was 
repealed  (Laws  1901,  p.  250),  the  sheriff,  to  whom  was 
delivered  the  tax  roll  with  a  warrant  attached,  was 
required  to  make  out  a  statement  of  the  taxes  remaining 
unpaid  and  to  annex  thereto  an  affidavit  that  he  had 
not,  upon  diligent  inquiry,  been  able  to  discover  any  goods 
or  chattels  belonging  to  the  persons  charged  with  such 
unpaid  taxes  whereon  he  could  levy  the  same.  Such  a 
statement  and  affidavit  was  then  to  be  filed  with  the 
county  clerk.  Hill's  Ann.  Laws  1892,  §  2811.  A  copy  of 
that  part  of  the  roll  which  should  contain  the  sheriff's 
affidavit  shows  that  he  failed  to  subscribe  his  name  to 
the  written  declaration,  and  neglected  to  take  the  required 
oath.  Under  the  law  then  operative,  the  enforced  collec- 
tion of  the  sum  annually  imposed  on  land  for  the  main- 
tenance of  the  state,  county,  and  municipal  government 
was  primarily  by  a  levy  on,  and  a  sale  of,  personal  prop- 
erty belonging  to  the  person  whose  land  was  charged 
with  the  unpaid  taxes.  A  resort  to  the  real  estate  taxed 
to  satisfy  the  demand  could  be  had  only  when  the  required 
affidavit  was  annexed  to  the  sheriff's  return,  upon  the 
filing  of  which  in  the  clerk's  office  a  warrant  could  be 
attached  to  the  delinquent  roll,  commanding  and  author- 
izing a  sale  of  the  land.  A  compliance  with  the  require- 
ment of  the  statute,  in  the  particulars  indicated,  was  a 
condition  precedent  to  the  levy  on,  and  sale  of,  land  for 
the  collection  of  the  unpaid  taxes,  and,  as  the  possession 
of  goods  or  chattels  by  the  alleged  owner  of  the  land  is 
not  negatived,  the  sale  of  the  real  property  to  satisfy 
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the  tax  for  the  year  1895  was  a  nullity;  and  the  deed 
executed  pursuant  to  such  sale  is  void.  Hughes  V.  Linn 
County,  37  Or.  Ill  (60  Pac.  843). 

2.  It  will  be  remembered  that  all  of  section  36  in  town- 
ship 23  south  of  range  3  west,  in  Douglas  County,  except 
the  southwest  40  acres,  was  assessed  for  the  year  1900 
to  Priscilla  Durham.  The  description  of  the  entire  tract 
of  land  so  assessed  for  that  year  includes  all  the  real 
property  specified  in  the  complaint,  except  the  southwest 
%  of  the  southwest  i/4  of  that  section.  The  evidence 
discloses  that  at  the  time  such  assessment  was  made 
the  State  of  Oregon  was  the  owner  of  360  acres  of  land 
in  section  36  of  that  township  and  range,  to-wit,  the 
northeast  ^4,  the  east  i/^  of  the  northwest  14»  t^^  north- 
west l^  of  the  northwest  14  >  the  northwest  14  of  the 
southeast  14  >  and  the  northeast  Vi  of  the  southwest  14  > 
but  that  on  December  14,  1903,  the  State  conveyed  such 
land  to  L.  I.  Johnsted  and  A.  J.  Danson.  The  statute  in 
force  in  the  year  1900,  when  the  second  assessment  was 
made,  required  the  assessor  to  assess  all  taxable  property 
within  his  county,  and  to  return  to  the  county  clerk  on 
or  before  a  specified  day  the  assessment  roll,  with  a  full 
and  complete  assessment  of  such  taxable  property  entered 
therein,  "including  a  full  and  precise  description  of  the 
lands  or  lots  owned  by  each  person  therein  named."  Sec- 
tion 3057,  B.  &  C.  Comp. 

3.  An  examination  of  the  transcript  fails  to  disclose 
any  legal  evidence  tending  to  show  that  Priscilla  Durham 
or  the  defendant  Petruella  Durham  ever  owned  any  part 
of  the  land  described  in  the  complaint.  The  defendant 
Samuel  Handsaker  in  the  year  1900  held  the  apparent 
legal  title  to  such  real  property,  and  his  obvious  owner- 
ship would  have  been  revealed  by  a  search  of  the  records 
of  deeds  of  Douglas  County.  So  far  as  disclosed  by  the 
transcript,  he  was  the  only  person  who  could  legally 
have  been  assessed  with  the  land.  Lewis  V.  Blackburn, 
42  Or.  114  (69  Pac.  1024)  ;  Martin  v.*  White,  53  Or.  319 
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(100  Pac.  290).  When  lands  are  assessed  at  a  lump 
sum  to  a  person  who  owns  only  a  part  of  the  real  prop- 
erty described  on  the  roll,  he  cannot  determine  the  amount 
of  tax  he  is  required  to  pay,  and  such  assessment  is  a 
nullity.  Strode  v.  Washer,  17  Or.  50  (16  Pac.  926)  ;  Title 
Trust  Cot  V.  AyleswortK  40  Or.  20  (66  Pac.  276). 

4.  The  statute  provides,  in  effect,  that  a  tax  deed  shall 
contain  a  specification  of  the  property  sold,  as  described 
in  the  assessment  roll,  and  shall  state  to  whom  the  land 
was  assessed,  which  deed  shall  be  prima  facie  evidence 
of  certain  facts  and  conclusive  evidence  of  other  facts; 
and  in  all  suits  involving  the  title  to  real  property  held 
by  virtue  of  a  tax  deed,  "executed  substantially  as  afore- 
said," the  person  claiming  the  right  of  possession  adverse 
to  the  title  conveyed  by  the  tax  deed  must,  in  order  to 
defeat  such  title,  prove  the  invalidity  of  the  tax  proceed- 
ings. Section  3127,  B.  &  C.  Comp.  This  enactment  is 
invoked  to  uphold  the  tax  titles  in  the  case  at  bar.  The 
legislative  assembly  is  powerless  to  make  a  tax  deed 
conclusive  evidence  of  the  regularity  of  the  tax  proceed- 
ings, for  to  sanction  such  a  rule  would  permit  a  violation 
of  the  fourteenth  amendment  of  the  Constitution  of  the 
United  States,  which  forbids  a  state  to  deprive  any  per- 
son of  property  without  due  process  of  law.  Harris  V. 
Harsch,  29  Or.  562  (46  Pac.  141). 

5.  The  tax  deed,  based  on  the  second  assessment,  was 
not  executed  "substantially"  as  required  by  the  statute; 
for,  while  the  assessment  roll  shows  that  the  land  was 
listed  as  the  property  of  Priscilla  Durham,  the  tax  deed 
falsely  asserts  that  the  real  property  "was  duly  assessed 
for  the  fiscal  year  1900  to  Petruella  Durham."  If,  there- 
fore, the  rule  of  conclusiveness  could  be  invoked  in  any 
case,  it  would  not,  for  the  reason  stated,  be  applicable 
herein.  Both  attempts  to  divest  the  title  to  the  land  by 
the  tax  proceedings  were  ineffectual;  and  the  tax  deeds 
are  void. 

6.  We  believe,  however,  that  an  error  was  committed 
in  decreeing  that  the  defendant  Noble  was  the  owner  of 
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any  part  of  the  land  described  in  the  complaint.  He  holds 
what  purports  to  be  a  legal  title  to  the  premises  which 
he  apparently  secured  by  Handsaker's  deed.  This  instru- 
ment was  deposited  in  escrow,  to  be  delivered  when  the 
grantee  therein  named  paid  $100,  the  expressed  consid- 
eration therefor.  He  paid  on  account  thereof  only  $10, 
and  obtained  the  deed  from  Handsaker's  son.  Noble 
testified  that  he  presumed  the  person  who  secured  the  deed 
from  the  bank  and  gave  it  to  him  had  sufficient  authority 
to  justify  his  act.  If  the  right  of  an  agent  to  act  for  his 
principal  could  be  established  in  such  manner,  without  any 
evidence  of  his  possessing,  in  other  instances,  sufficient 
power  to  authorize  the  delivery  of  the  deed,  this  presump- 
tion is  overcome  by  the  testimony  of  Samuel  Handsaker, 
which  shows  that  he  never  empowered  his  son  so  to  act, 
or  ratified  his  conduct  in  any  manner.  There  was,  in 
our  opinion,  no  delivery  of  Handsaker's  deed;  and,  this 
being  so.  Noble  has  no  title  whatever  to  the  premises. 
Tyler  V.  Cate,  29  Or.  515  (45  Pac.  800) . 

The  decree  will  therefore  be  modified  as  to  the  defend- 
ant Noble,  and  the  suit  dismissed  as  to  all  parties;  each 
being  required  to  pay  the  costs  and  disbursements  which 
he  incurred  in  both  courts.  Modified. 


Arprued  March  18,  decided  May  25.  1909. 

AVHITIC   V.    BROAVN. 

[101  Pac.  900.] 

Oertiobari— Assignment  of  Errors— Nature  and  Purpose. 

1.  The  statutory  demand  that  errors  relied  on  to  set  aside  or  correct  the 
proceedings  of  an  Inferior  tribunal  must  be  assigned  In  the  petition,  for  the 
writ  is  to  advise  the  court  and  the  adverse  party  of  the  particular  questions 
to  be  considered  in  determining  the  merits  of  the  controversy. 

Justices  of  the  Peace— Proceedings  to  Procure  Writ— Sufficiency 
OF  PBTrnoN. 

2.  Section  69ft.  B.  &  O.  Oomp.,  provides  that  the  writ  of  review  shall 
describe  with  convenient  certainty  the  d«'cision  or  determination  sought  to 
be  reviewed,  setting  forth  the  errors  alleged  to  have  been  committed  therein. 
Section  697  requires  a  petition  for  a  writ  of  review  to  state  such  facts  as  from 
an  Inspection  of  the  averments  would  primarily  show  that  the  Inferior  court, 
officer,  or  tribdnal  appears  to  have  employed  its  functions  erroneously  in  the 
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exercise  of  Judicial  aathority.  or  to  liave  exceeded  it  or  his  Jurisdiction.  A 
petition  to  review  tlie  action  of  a  Justice  of  the  peace  in  vacating  a  Judgment 
on  the  ground  that  he  was  without  Jurisdiction  set  forth  docket  entries  show- 
ing that  an  action  to  recover  money  was  .begun  by  plaintiff  against  defendant 
in  a  certain  Justice's  district,  that  the  place  of  trial  was  thereafter  changed 
to  a  Justice  court  of  a  certain  other  precinct,  where,  on  a  specified  date,  were 
filed  a  transcript  and  original  papers  consisting  of  the  complaint,  answer, 
reply,  motion,  and  affidavit  for  a  change  of  venue;  that,  on  a  subsequent  date 
the  cause  was  tried  In  that  court,  and  Judgment  rendered  for  plaintiff,  and 
that  tliereafter  the  Justice  of  such  precinct,  on  defendant's  motion,  vacated 
the  Judgment  on  the  ground  that  his  court  was  without  Jurisdiction  of  the 
action,  and.  in  referring  to  his  action,  stated  that  he  "erred  in  vacating  and 
setting  aside  said  Judgment^'  and  "exceeded  his  Jurisdiction  in  making  and 
entering  an  order  vacating  and  setting  aside  said  Judgment.'*  and  "that  the 
making  and  entering  of  said  order  Is  a  material  injury  to  a  substantial  right 
of  the  plaintiff.''  Held,  that  the  petition  sufficiently  assigned  tlie  errors 
complained  of. 

Appeal,  and  Error— Deoisions  REvrEWABLK— Motion  to  Open  .Tudo- 

MBNT. 

8.  Where  on  a  writ  of  review  of  proceedings  of  a  Justice  of  the  peace,  the 
case  had  been  determined  by  the  circuit  court,  a  motion  by  the  defeated 
party  to  open  the  Judgment  so  as  to  require  the  Justice  to  make  a  more  com- 
plete return  to  the  writ  will  be  treated  as  a  motion  for  a  new  trial,  denial  of 
which  is  not  reviewable  except  in  case  of  manifest  abuse  of  discretion. 

Appeal  and  Krror— Review— Presumptions— Change  of  Venue  in 
Justice  Court. 

4.  As  it  will  be  presumed  pursuant  to  Section  788.  subd>  16.  B.  &  C.  Oomp., 
that  official  duty  has  been  performed,  where  it  is  impossible  to  say  from  a 
transcript  on  appeal  that  a  precinct  was  not  the  proper  district  for  the  trans- 
fer of  a  cause  in  Justice  court  on  a  change  of  venue,  it  will  be  taken  for 
granted  that  the  Justice  of  such  precinct  was  the  person  to  whom  it  was 
properly  transferred  as  the  nearest  Justice  pursuant  to  Section  ^16;  that  the 
court  had  Jurisdiction  of  the  subject-matter,  and  that,  as  the  answer  was 
filed,  it  also  had  Jurisdiction  of  defendant  against  whom  Judgment  was 
rendered. 

Justices  of  the  Peace— Judgments-Vacation. 

5.  The  specifications  by  Sections  UTtJ,  2217,  B.  &  O.  Comp.,  of  mistake,  inad- 
vertence, surprise,  or  excusable  neglect,  as  grounds  for  opening  a  Judgment 
in  a  Justice's  court,  excludes  all  others,  and.  though  pursuant  to  Section  9S4  a 
Justice's  court  is  always  open  for  the  transaction  of  business,  it  is  powerless 
to  set  aside  a  valid  Judgment  except  for  the  reasons  specified. 

From  Josephine:    Hiero  K.  Hanna,  Judge. 

Special  proceeding  in  the  circuit  court  by  E.  H.  White 
to  review  proceedings  in  a  justice's  court  in  an  action  by 
the  petitioner  against  0.  S.  Brown.  An  order  of  the  jus- 
tice's court  setting  aside  the  judgment  in  favor  of  defend- 
ant Brown  was  annulled,  and  he  appeals. 

Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr.  Oliver  S.  Brown,  in  pro.  per. 
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For  respondent  there  was  a  brief  over  the  name  of 
Mr.  J.  N.  Johnston,  with  an  oral  argument  by  Mr.  Louis 
E.  Bean. 

m 

Opinion  by  Mr.  Chief  Justice  Moore. 

This  is  a  special  proceeding  to  review  the  action  of  an 
inferior  tribunal.  A  writ  of  review  was  issued,  pursuant 
to  a  petition  therefor,  and  the  return  to  the  writ,  which 
was  made  to  the  circuit  court  for  Josephine  County,  con- 
sists only  of  certified  copies  of  two  entries  made  by  a 
justice  of  the  peace  in  his  docket,  which  show  that  an 
action  to  recover  money  was  commenced  by  the  plaintiff 
against  the  defendant  herein  in  the  justice's  district  of 
Grants  Pass;  that  the  place  of  trial  was  thereafter 
changed  to  the  justice's  court  of  Slate  Creek  precinct, 
where  on  August  16,  1907,  were  filed  the  transcript  and 
the  original  papers  in  the  action,  to-wit,  the  complaint, 
summons,  answer,  reply,  motion  and  affidavit  for  a  change 
of  venue;  that  on  October  2,  1907,  in  the  absence  of  the 
defendant,  the  cause  was  tried  in  the  court  to  which  it 
was  transferred,  and  judgment  was  rendered  against  him 
for  the  sum  of  $20  and  for  the  disbursements  taxed  at 
$3.55;  and  that  on  October  17,  1907,  the  justice  of  the 
peace  of  Slate  Creek  precinct,  on  motion  of  the  defendant, 
vacated  the  judgment  on  the  ground  that  his  court  was 
without  jurisdiction  to  try  the  action.  After  the  return 
was  filed,  the  defendant  moved  to  quash  the  writ  and  to 
dismiss  the  proceedings,  for  the  reason  that  the  petition 
did  not  state  facts  sufficient  to  authorize  the  granting  of 
the  relief  invoked.  No  order,  however,  appears  to  have 
been  made  disposing  of  the  motion.  At  the  trial  in  the 
circuit  court  the  order  of  the  justice  of  the  peace  setting 
aside  the  judgment  was  annulled,  and  the  cause  remanded, 
with  directions  to  restore  and  enforce  the  judgment  as 
originally  rendered.  From  the  latter  judgment  the 
defendant  appeals  to  this  court,  contending  that  the 
petition  for  the  writ  of  review  is  insufficient,  because  it 
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does  not  set  forth  the  errors  alleged  to  have  been  com- 
mitted by  the  justice  of  the  peace  of  Slate  Creek  precinct. 
1.  The  statute  regulating  the  practice  in  special  pro- 
ceedings  contains,  inter  alia,  the  following  provision: 

"The  writ  shall  be  allowed  by  the  circuit  court  or 
judge  thereof,  or  by  the  county  court  or  judge  of  the 
county  wherein  the  decision  or  determination  sought  to 
be  reviewed  was  made,  upon  the  petition  of  the  plaintiff, 
describing  the  same  with  convenient  certainty,  and  setting 
forth  the  errors  alleged  to  have  been  committed  therein." 
Section  596,  B.  &  C.  Comp. 

The  petition  initiating  the  proceedings  sets  forth  the 
facts,  in  eif ect,  as  detailed  in  the  docket  entries .  men- 
tioned, and,  referring  to  the  officer  who  annulled  the 
original  determination,  contains  the  following  statements : 

"That  said  justice  of  the  peace  erred  in  vacating  and 
setting  aside  said  judgment,  and  that  said  justice  of  the 
peace  exceeded  his  jurisdiction  and  authority  in  making 
and  entering  an  order  vacating  and  setting  aside  said 
judgment;  that  the  making  and  entering  of  said  order  is 
a  material  injury  to  a  substantial  right  of  the  plaintiff." 

A  petition  for  a  writ  of  review  should  state  such  facts 
as  from  an  inspection  of  the  averments  would  primarily 
show  that  the  inferior  court,  officer,  or  tribunal  appears 
to  have  employed  such  functions  erroneously  in  the  exer- 
cise of  judicial  authority  or  to  have  exceeded  it  or  his 
jurisdiction.  Section  597,  B.  &  C.  Comp.  In  assigning 
a  reason  for  requiring  the  errors  alleged  to  have  been 
committed  to  be  set  forth  in  a  petition  for  a  writ  of 
review,  which  is  equivalent  to  the  common-law  remedy 
of  certiorari,  the  editors  of  the  Encyclopedia  of  Pleading 
and  Practice  (volume  4,  p.  149)  make  the  following 
observation : 

"This  must  be  done  in  order  that  the  court  or  the 
judge  sitting  at  chambers  to  whom  application  is  made 
may  see  that  there  is  prima  facie  good  ground  for  the 
issuance  of  the  writ." 

We  believe,  however,  that  the  statutory  demand  that 
errors  relied  upon  to  set  aside  or  correct  the  proceedings 
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of  an  inferior  tribunal  must  be  assigned  is  designed  to 
advise  the  court  and  the  adverse  party  of  the  particular 
questions  to  be  considered  in  determining  the  merits  of 
the  controversy.  Southern  Oregon  Co.  v.  Coos  County, 
30  Or.  250  (47  Pac.  852). 

2.  An  examination  of  that  part  of  the  petition  herein- 
before quoted  will  show  that  the  error  alleged  to  have 
been  committed  is  the  vacating  of  the  judgment,  in 
annulling  which  it  is  asserted  that  the  justice  of  the  peace 
exceeded  his  jurisdiction,  to  the  injury  of  a  substantial 
right  of  the  plaintiff.  The  petition,  though  not  so  specific 
as  it  might  have  been,  assigns  the  errors  complained  of 
with  such  certainty  as  to  notify  the  court  and  the  defend- 
ant of  the  precise  inquiry  intended  to  be  raised  at  the 
trial,  and  in  our  opinion  the  statement  of  errors  is 
sufficient  for  that  purpose. 

3.  After  the  case  at  bar  had  been  determined  by  the 
circuit  court,  the  defendant  moved  to  open  the  judgment 
so  as  to  require  the  justice  of  the  peace  to  make  a  more 
complete  return  to  the  wTit  of  review  by  sending  up  cer- 
tified copies  of  affidavits  showing,  it  is  affirmed,  that  the 
justice  of  the  Merlin  district  was  nearer  than  the  justice 
of  Slate  Creek  precinct.  No  ruling  appears  to  have  been 
made  on  such  motion.  The  application  for  the  order 
invoked  will  be  treated  as  a  motion  for  a  new  trial,  the 
denial  of  which  is  not  reviewable,  except  in  cases  of  an 
abuse  of  discretion  that  is  not  apparent  herein. 

4.  The  statute  prescribes  that,  when  a  cause  is  at  issue 
in  a  justice's  court,  the  venue  may  be  changed  upon 
motion  to  the  nearest  justice.  Section  2215,  B.  &  C. 
Comp.  It  is  impossible  to  say  from  an  inspection  of  the 
transcript  before  us  that  Slate  Creek  precinct  was  not 
the  proper  district.  It  was  incumbent  upon  the  justice 
of  the  peace  of  the  Grants  Pass  district  to  transfer  the 
cause  to  the  nearest  justice,  and,  as  it  will  be  presumed 
that  official  duty  has  been  regularly  performed  (Section 
788,  subd.  15,  B.  &  C.  Comp.) ,  we  must  take  it  for  granted 
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that  the  justice  of  the  peace  of  Slate  Creek  precinct  was 
the  person  to  whom  the  cause  was  properly  transferred; 
that  his  court  had  jurisdiction  of  the  subject-matter; 
and  that,  as  an  answer  was  filed,  it  also  had  jurisdiction 
of  the  person  of  the  defendant. 

5.  The  statute  regulating  the  practice  in  inferior 
tribunals  is,  so  far  as  involved  herein,  as  follows : 

"The  rules  in  justices*  courts  governing  mistakes  in 
pleadings,  *  *  vacating  *  *  judgments  for  mistake, 
inadvertence,  surprise,  or  excusable  neglect  *  *  shall  be 
as  prescribed  in  the  Code  of  Civil  Procedure  for  actions 
in  courts  of  record."   Section  2237,  B.  &  C.  Comp. 

That  part  of  the  procedure  thus  referred  to,  which  is 
applicable  to  the  case  at  bar,  is  as  follows; 

"The  court  may,  *  *  in  its  discretion,  and  upon  such 
terms  as  may  be  just,  *  *  at  any  time  within  one  year 
after  notice  thereof,  relieve  a  party  from  a  judgment, 
order,  or  other  proceeding  taken  against  him  through  his 
mistake,  inadvertence,  surprise,  or  excusable  neglect." 
Section  103,  B.  &  C.  Comp. 

It  does  not  appear  from  the  return  to  the  writ,  that 
the  judgment  originally  given  by  the  justice's  court  of 
Slate  Creek  precinct,  was  rendered  against  the  defendant 
in  consequence  of  any  of  the  causes  enumerated  in  the 
statute ;  and,  as  these  are  the  only  grounds  specified,  the 
mention  of  them  necessarily  excludes  all  others.  Though 
a  justice's  court  is  always  open  for  the  transaction  of 
business  (Section  924,  B.  &  C.  Comp.),  it  is  powerless 
to  set  aside  a  valid  judgment  which  it  has  rendered, 
except  for  the  reasons  specified,  which  do  not  exist  in 
the  case  at  bar.  Griffin  V.  Pitman,  8  Or.  342;  American 
B.  (fe  L.  Ass'n  V.  Fulton,  21  Or.  492  (28  Pac.  636)  ; 
Meinert  v.  Harder,  39  Or.  609  (65  Pac.  1056). 

The  judgment  originally  rendered  by  the  justice  of 
the  peace,  being  presumptively  valid,  was  erroneously 
vacated;  and,  this  being  so,  the  circuit  court  properly 
annulled  the  vacating  order.  Hence  the  judgment  is 
affirmed.  Affirmed. 
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CUNNINGHAM   V.  KI.AMATH   liAKE    R.  CO. 

[101  Pac.  218;  101  Pac.  10»9.] 

OoRPORATioNS— Venue— TftANSiTOBY  Actions. 

1.  Under  Section  56,  B.  <&  O.  Oomp.,  relating  to  service  of  summons,  a 
transitory  action  against  a  domestic  corporation  may  be  commenced,  either 
In  the  county  where  It  has  its  principal  place  of  business,  or  in  the  county 
where  the  cause  of  action  arose. 

Corporations— FoBEiGN  Corporations— Actions— Venue. 

2.  In  the  absence  of  any  statute,  a  forelg:n  corporation  maintaining  an 
agency  in  Oregon,  and  doing  business  therein,  is  deemed  a  resident  thereof, 
and  subject  to  the  Jurisdiction  of  its  courts  In  matters  growing  out  of  con- 
tracts made  in  the  State  or  causes  of  action  arising  therein,  and  service  of 
process  may  be  made  in  the  same  manner  as  in  the  case  of  a  domestic  corpor- 
ation. 

Corporations— Actions— Venue. 

8.  At  common  law,  a  corporation  may  be  sued  only  in  the  sovereignty  cre- 
ating it. 

Corporations- Foreign  Corporations- Right  to  do  Business. 

4.  A  state  permitting  a  foreign  corporation  to  do  business  within  its 
limits  may  impose  such  conditions  to  the  exercise  of  such  authority  as  may 
seem  reasonably  necessary  to  safeguard  the  interests  of  its  own  citizens. 

Corporations— Foreign  Corporations— Venue— Statutes. 

6.  Under  Laws  1908,  p.  80,  requiring  every  foreign  corporation  doing  busi- 
ness in  the  State  to  appoint  a  resident  attorney  in  fact  to  accept  service  of 
process,  etc.,  an  action  against  a  foreign  corporation,  for  a  personal  injury 
negligently  intllcted  in  another  state,  may  be  brought  In  the  county  in  which 
the  attorney  resides. 

Corporations— Amending  Existing  Statutes— Validity. 

6.  IjRws  1008,  p.  89.  requiring  every  foreign  corporation  doing  business  in 
the  State  to  appoint  a  resident  attorney  to  accept  service  of  summons,  etc., 
but  containing  no  reference  to  Section  44,  B.  &  O.  Comp..  relating  to  the  place 
of  trial,  or  to  Section  55,  prescribing  the  person  on  whom  a  summons  may  be 
served,  or  to  Section  528,  limiting  the  Jurisdiction  of  a  court  over  foreign  cor- 
porations, amends  the  enumerated  sections  by  Implication  only,  and  the 
changes  in  the  existing  laws  made  in  that  manner  are  not  violative  of  any 
constitutional  inhibition. 

Statutes- Implied  Repeai^— Acts  Construed  as  One. 

7.  Repeals  by  implication  will  not  be  upheld  unless  the  repugnancy 
between  the  prior  and  subsequent  statute,  on  the  same  subject,  is  so  manifest 
that  both  acts  cannot  remain  in  force,  and  if  a  later  statute  only  modifies  a 
prior  statute,  the  two  must  be  construed  as  one  act. 

Corporations- Foreign  Corporations— Actions— Service  of  Process. 

8.  Where  a  foreign  corporation,  pursuant  to  the  requirement  of  a  statute, 
appoints  an  attorney  in  fact  or  other  representative  on  whom  procCvSs  shall  be 
served,  the  statutory  method  is  generally  exclusive,  and  service  of  summons 
on  any  other  agent  is  ineffectual. 

Corporations— Foreign  Corporations— Actions— Jurisdiction. 

9.  The  state  into  which  the  representatives  of  a  foreign  corporation  are 
sent  to  transact  lawful  business  therein,  may  by  proper  legislation  make  the 
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corporation  liable  to  its  citizens  in  actions  and  suits,  and  the  corporation  may 
there  be  sued  on  any  transitory  cause  of  action,  no  flatter  where  It  arose. 

OoBPORATioNs— Residence. 

10.  A  corporation  is  deemed  to  be  a  resident  of  the  state  of  its  creation. 

Corporations— Foreign  Corporations— Process. 

11.  In  the  absence  of  any  express  legislation  on  the  subject.  Section  66. 
subd.  1,  B.  &  O.  Oomp..  relating  to  the  service  of  summons  in  actions  against 
private  corporations,  though  intended  to  be  applied  to  domestic  corporations, 
applies  to  foreign  corporations  doing  business  in  the  State. 

Corporations— Foreign  Corporations— Jurisdiotion-Statitte. 

13.  The  requirement  of  Laws  1008.  p.  80.  that  a  statement  giving  the  loca- 
tion of  the  principal  office  of  a  foreign  corporation  doing  business  in  the  State 
shall  be  filed  with  the  Secretary  of  State,  is  designed  to  afford  evidence  of  its 
doing  business  in  the  State,  and  does  not  definitely  fix  the  place  where  actions 
against  it  may  be  maintained. 

From  Multnomah:    Earl  C.  Bronaugh,  Judge. 

This  is  an  action  by  A.  A.  Cunningham  against  the 
Klamath  Lake  Railroad  Company,  to  recover  damages 
for  a  personal  injury.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Williams,  Wood  &  Linthicum,  and  Mr.  Isaac 
D.  Hunt,  with  oral  arguments  by  Mr.  Stewart  B.  Linthi- 
cum and  Mr.  Hunt. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  James  N.  Davis. 

Opinion  by  Mr.  Chief  Justice  Moore. 

This  action  was  commenced  in  Multnomah  County,  Ore- 
gon, to  recover  damages  for  a  personal  injury.  The  com- 
plaint states  in  effect  that  defendant  is  a  foreign  corpora- 
tion, engaged  in  business  as  a  common  carrier,  and  that, 
complying  with  the  laws  of  this  State,  it  had  appointed 
John  W.  Alexander  of  Portland,  as  its  attorney  in  fact 
and  resident  general  agent,  who  was  its  representative; 
that  on  June  19,  1907,  the  plaintiff,  a  resident  of  Port- 
land, was  a  passenger  on  one  of  defendant's  trains  from 
Pokegama,  Klamath  County,  Oregon,  to  Thrall,  Siskiyou 
County,  California,  and  upon  arriving  at  the  latter  place 
was  injured,  and  that,  owing  to  the  defendant's  alleged 
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negligence,  he  was  damaged  in  the  sum  of  $400.  The 
sheriif's  return,  indorsed  upon  the  summons  issued  in 
the  case  at  bar,  states  that  process  was  personally  served 
on  the  defendant  in  Multnomah  County  by  delivering  a 
certified  copy  thereof,  and  also  a  certified  copy  of  the 
complaint  herein  to  Alexander.  The  defendant's  counsel, 
appearing  specially,  moved  to  set  aside  such  service, 
on  the  ground  that  the  court  was  without  jurisdiction  of 
their  client,  because  the  action  had  not  been  commenced 
in  the  proper  county.  In  support  of  the  motion  Alex- 
ander's affidavit  was  filed,  wherein  he  states  that  the 
defendant,  having  been  incorporated  under  the  laws  of 
California,  duly  appointed  him  its  attorney  in  fact  and 
resident  agent,  by  filing  with  the  Secretary  of  State  of 
Oregon  its  power  of  attorney,  which  stated  that  the  loca- 
tion of  the  defendant's  principal  office  in  Oregon  is  at 
Pokegama;  that  affiant  resides  at  Portland,  and,  except 
the  business  specified  in  the  power  of  attorney,  he  has 
no  other  official  relationship  with  the  corporation;  that 
the  defendant  neither  has  an  office,  nor  transacts  any 
business,  in  Multnomah  County;  and  that  the  cause  of 
action  arose  in  Siskiyou  County,  California.  The  motion 
was  denied.  As  the  defendant  declined  to  plead  or 
answer,  the  cause  was  tried  as  to  the  damages  sustained ; 
and,  judgment  having  been  rendered  as  demanded,  the 
defendant  appeals. 

1.  The  question  to  be  considered  is:  Did  the  enact- 
ment of  February  16,  1903  (Laws  1903,  p.  39),  amend  by 
implication  the  statutes  of  this  State,  so  as  to  obtain 
jurisdiction  of  the  person  of  the  defendant  by  a  service 
of  the  summons  upon  its  attorney  in  fact  and  resident 
general  agent  in  Multnomah  County,  when  the  cause  of 
action  stated  in  the  complaint  arose  in  California,  and 
the  defendant's  principal  office  in  Oregon  is  in  Klamath 
County?  The  act  referred  to  requires  most  corporations 
formed  for  profit  to  pay  to  the  Secretary  of  State  cer- 
tain organization  fees,  and  demands  that  foreign  cor- 
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porations  shall  file  with  that  officer  a  written  declaration 
containing  a  statement  of  specified  facts.  Section  6  of 
the  enactment,  so  far  as  involved  herein,  is  as  follows : 

"Every  foreign  corporation  *  *  before  transacting 
business  within  this  State,  shall  file  the  declaration  and 
pay  the  entrance  fees  hereinafter  provided,  and  shall 
duly  execute  and  acknowledge  a  power  of  attorney,  and 
cause  the  same  to  be  recorded  in  the  office  [of]  the  Secre- 
tary of  State,  which  power  of  attorney  shall  be  irre- 
vocable, except  by  the  substitution  of  another  qualified 
person  for  the  one  mentioned  therein  as  attorney  in  fact, 
and  such  power  of  attorney  shall  appoint  some  person 
who  is  a  citizen  of  the  United  States  and  a  citizen  and 
resident  of  this  State,  as  attorney  in  fact  for  such  foreign 
corporation,  *  *  and  such  appointment  shall  be  deemed 
to  authorize  and  empower  such  attorney  to  accept  service 
of  all  writs,  process,  and  summons,  requisite  or  neces- 
sary to  give  complete  jurisdiction  of  any  such  corpora- 
tion, *  *  to  any  of  the  courts  of  this  State,  *  *  and  shall 
be  deemed  to  constitute  such  attorney  the  authorized 
agent  of  such  corporation  *  *  upon  whom  lawful  and 
valid  service  may  be  made  of  all  writs,  process,  and  sum- 
mons in  any  action,  suit,  or  proceeding  commenced  by  or 
against  any  such  corporation  *  *  in  any  court  mentioned 
in  this  section,  and  necessary  to  give  such  court  complete 
jurisdiction  thereof." 

A  transitory  action  against  a  domestic  corporation  may 
be  commenced,  either  in  the  county  where  it  has  its 
principal  office  or  place  of  business,  or  in  the  county 
where  the  cause  of  action  arose.  Section  55,  B.  &  C. 
Comp. ;  Holgate  v.  Oregon  Pac.  Ry,  Co.,  16  Or.  123  (17 
Pac.  859) ;  Bailey  v.  Malheur  Irrigation  Co.,  36  Or.  54 
(57  Pac.  910) ;  Winter  v.  Union  Packing  Co.,  51  Or.  97 
(93  Pac.  930). 

2.  Prior  to  the  enactment  of  1903,  as  hereinbefore 
quoted,  it  was  ruled  that,  in  the  absence  of  any  statute 
regulating  the  matter,  a  foreign  corporation  maintaining 
an  agency  in  Oregon,  and  doing  business  therein,  was  to 
be  deemed  a  resident  thereof,  and  subject  to  the  juris- 
diction of  its  courts  in  all  matters  growing  out  of  con- 


June,  1909]     Cunningham  v.  Klamath  Lake  R.  Co.  17 

tracts  made  in  this  State,  or  causes  of  action  arising 
therein,  and  that  service  of  process  could  be  made  in 
the  same  manner  as  in  the  case  of  a  domestic  corporation. 
Aldrich  v.  Anchor  Coal  Co.,  24  Or.  32  (32  Pac.  756: 
41  Am.  St.  Rep.  831) ;  Farrell  v.  Oregon  Gold  Co.,  31  Or. 
463  (49  Pac.  876).  The  case  of  Hildebrand  v.  United 
Artisans,  46  Or.  134  (79  Pac.  347 :  114  Am.  St.  Rep.  852) , 
was  decided  after  the  enactment  of  1903,  to  which 
statute  reference  has  been  made;  but,  as  the  defendant 
in  that  action  was  a  domestic  corporation  (Riddle  v. 
Order  of  Pendo,  49  Or.  229,  231:  89  Pac.  640),  anything 
said  in  the  opinion  is  not  controlling  herein.  The  same 
assertion  may  be  made  in  relation  to  the  case  of  Knapp 
V.  Wallace,  50  Or.  348  (92  Pac.  1054),  which  was  decided 
after  the  passage  of  the  act  of  1903,  requiring  the 
appointment  of  an  attorney  in  fact.  One  of  the  defend- 
ants in  that  suit  was  the  Althouse  Mining  Company,  a 
foreign  corporation;  but,  as  the  relief  sought  was  the 
foreclosure  of  a  real  estate  mortgage,  the  suit  was  local, 
and  could  have  been  brought  only  in  the  county  in  which 
the  land  was  situated.  Section  42,  subd.  1,  B.  &  C. 
Comp. 

3.  At  common  law  a  corporation  could  be  sued  only  in 
the  sovereignty  which  imparted  vitality  to  such  artificial 
being.  Aldrich  v.  Anchor  Coal  Co.,  24  Or,  32  (32  Pac.  756 : 
41  Am.  St.  Rep.  831).  "The  doctrine  of  the  exemption 
of  a  corporation  from  suit  in  a  State  other  than  that  of 
its  creation,"  says  Mr.  Justice  Field,  in  St.  Clair  v.  Cox, 
106  U.  S.  350,  355  (1  Sup.  Ct.  354,  358:  27  L.  Ed.  222), 
"was  the  cause  of  much  inconvenience,  and  often  of  mani- 
fest injustice.  The  great  increase  in  the  number  of  cor- 
porations of  late  years,  and  the  immense  extent  of  their 
business,  only  made  this  inconvenience  and  injustice  more 
frequent  and  marked.  Corporations  now  enter  into  all 
the  industries  of  the  country.  The  business  of  banking, 
mining,  manufacturing,  transportation,  and  insurance  is 
almost  entirely  carried  on  by  them,  and  a  large  portion 
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of  the  wealth  of  the  country  is  in  their  hands.  Incorpo- 
I'ated  under  the  laws  of  one  state,  they  carry  on  the  most 
extensive  operations  in  other  states.  To  meet  and  obviate 
this  inconvenience  and  injustice  the  legislatures  of  several 
states  interposed,  and  provided  for  service  of  process  on 
officers  and  agents  of  foreign  corporations  doing  business 
therein.  Whilst  the  theoretical  and  legal  view  that  the 
domicile  of  a  corporation  is  only  in  the  state  where  it  is 
created  was  admitted,  it  was  perceived  that,  when  a 
foreign  corporation  sent  its  officers  and  agents  into  other 
states,  and  opened  offices  and  carried  on  its  business  there, 
it  was,  in  effect,  as  much  represented  by  them  there  as 
in  the  state  of  its  creation.  As  it  was  protected  by  the 
laws  of  those  states,  allowed  to  carry  on  its  business 
within  their  borders,  and  to  sue  in  their  courts,  it  seemed 
only  right  that  it  should  be  held  responsible  in  those 
courts  to  obligations  and  liabilities  there  incurred." 

4.  The  comity  which  exists  between  the  several  states 
of  the  Union  permits  a  corporation  organized  under  the 
laws  of  one  state  to  pursue  its  occupation  by  agents  who 
maintain  places  of  business  in  another  state;  but,  as  a 
condition  precedent  to  the  exercise  of  express  or  implied 
authority,  the  latter  state  may  impose  such  reasonable 
regulations  as  may  seem  necessary  to  safeguard  the  inter- 
ests of  its  own  citizens.  • 

5.  The  policy  thus  outlined  was  adopted  by  the  legis- 
lative assembly  of  Oregon  in  1903,  when  the  act  under 
consideration  was  passed,  prescribing  the  manner  of 
appointing  a  representative  upon  whom  process  should 
be  served,  in  order  that  a  court  of  this  State  might  obtain 
jurisdiction  of  the  person  of  a  foreign  corporation,  and 
changing  the  method  which,  in  the  absence  of  any  statute 
upon  the  subject,  had  theretofore  prevailed,  whereby  the 
service  was  made  as  in  the  case  of  a  domestic  corporation. 
Aldrich  v.  Anchor  Coal  Co,,  24  Or.  32  (32  Pac.  756: 
41  Am.  St.  Rep.  831).  Whether  or  not  jurisdiction  can 
be  secured  by  serving  process  upon  an  agent  of  a  foreign 
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corporation  at  its  principal  office  or  usual  place  of  busi- 
ness in  this  State,  or  whether  or  not  a  transitory  action 
can  be  commenced  in  any  county  thereof,  and  the  process 
served  on  an  attorney  in  fact  in  another  county  therein, 
is  unnecessary  to  determine,  for  this  action  was  instituted 
in  the  county  in  which  the  plaintiff  and  the  attorney  in 
fact  resided,  and  the  service  of  the  summons  upon  him 
was,  in  our  opinion,  sufficient  to  confer  jurisdiction  of 
the  person  of  the  defendant. 

6.  The  act  of  1903  contains  no  reference  to  any  statutes 
regulating  the  place  of  trial  (Section  44,  B.  &  C.  Comp.), 
or  prescribing  the  person  upon  whom  a  summons  is 
required  to  be  served  (Section  55,  B.  &  C.  Comp.),  or 
limiting  the  jurisdiction  of  a  court  over  foreign  corpora- 
tions (Section  528,  B.  &  C.  Comp.) ;  but,  as  the  enactment 
in  question  amends  such  statutes  only  by  implication, 
changes  in  existing  laws  which  are  made  in  that  manner 
are  not  violative  of  any  constitutional  inhibition.  Cooley's 
Con.  Lim.  (7  ed.)  216;  Warren  v.  Crosby,  24  Or.  558 
(34  Pac.  661). 

No  error  having  been  committed  in  refusing  to  set 
aside  the  service  of  the  summons,  the  judgment  is 
affirmed.  Affirmed. 


Decided  June  1,  1000. 

On  Petition  for  Rehearing. 

[101  Pac.  1000.] 

Opinion  by  MR.  Chief  Justice  Moore. 

7.  It  is  contended  by  defendant's  counsel  in  a  petition 
for  a  rehearing,  that  the  only  inconsistency  between  the 
act  of  1903,  relating  to  the  manner  of  obtaining  juris- 
diction of  the  person  of  a  foreign  corporation  (Laws 
1903,  p.  39),  and  the  then  existing  law  on  that  sub- 
ject, lies  in  the  specification  by  that  act  of  another  person 
as  a  representative  of  such  corporation  upon  whom  pro- 
cess may  be  served ;  that,  such  being  true,  an  error  was 
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committed  by  this  court  in  failing  to  construe  the  act 
in  connection  with  the  prior  law,  so  as  to  hold  that  an 
action  against  a  foreign  corporation  can  be  prosecuted 
only  in  the  county  where  the  cause  of  action  arose,  or  in 
the  county  where  the  corporation  maintains  its  principal 
place  of  business;  and  that,  as  neither  of  these  jurisdic- 
tional prerequisites  has  its  source  nor  exists  in  Mult- 
nomah County,  the  judgment  there  rendered  should  have 
been  reversed.  The  rule  is  universal  that  repeals  by 
implication  will  not  be  upheld  unless  the  repugnancy 
between  a  prior  and  a  subsequent  act,  on  the  same  subject, 
is  so  manifest  that  both  isnactments  cannot  remain  in 
force,  and  that,  if  the  later  statute  only  modifies  a  prior 
law,  the  two  must  be  construed  as  one  act.  Sandys  v. 
Williams,  46  Or.  327  (80  Pac.  642)  ;  Hall  v.  Dunn,  52 
Or.  574  (97  Pac.  811). 

8.  In  the  opinion  it  was  intimated  that  the  act  of  1903 
impliedly  amended  the  statutes  of  this  State  so  that  juris- 
diction of  the  person  of  the  defendant,  a  foreign  corpora- 
tion, was  obtained  by  the  service  of  a  summons  upon  its 
attorney  in  fact  and  resident  general  agent  in  Multnomah 
County,  though  the  cause  of  action  did  not  arise  and  the 
defendant's  principal  place  of  business  is  not  located 
therein.  It  is  generally  held  that  when  a  foreign  cor- 
poration, pursuant  to  the  requirement  of  an  act  of  the 
legislature,  appoints  an  attorney  in  fact  or  other  repre- 
sentative upon  whom  process  should  be  served,  the  statu- 
tory method  thus  prescribed  is  exclusive,  and  service  of 
the  summons  upon  any  other  agent  is  ineffectual.  Beale, 
Foreign  Corp.  §  268;  Murfree,  Foreign  Corp.  §  198. 

9.  A  state,  allowing  a  foreign  corporation  to  do  any 
lawful  business  within  its  limits,  may,  in  order  to  protect 
the  rights  of  her  own  citizens,  impose  such  reasonable 
conditions  as  may  be  proper,  so  long  as  the  restrictions 
prescribed  do  not  trench  upon  the  Constitution  of  the 
United  States  or  violate  the  laws  thereof  or  transgress 
the  rules  of  public  policy  which  secure  the  jurisdiction 
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and  preserve  the  authority  of  each  state  from  encroach- 
ment by  all  others,  or  invade  that  principle  of  natural 
justice  which  forbids  condemnation  without  an  oppor- 
tunity to  make  a  defense.  Lafayette  Ins.  Co,  v.  French, 
18  How.  404  (15  L.  Ed.  451) ;  St  Louis  v.  Ferry  Co.,  11 
Wall.  423  (20  L.  Ed.  192) ;  Doyle  v.  Continental  Ins.  Co., 
94  U.  S.  535  (24  L.  Ed.  148). 

10.  A  corporation  is  deemed  to  be  a  resident  of  that 
state  by  the  laws  of  which  it  was  created;  but,  as  the 
artificial  being  may  send  agents  into  other  states  to 
transact  any  business  that  is  not  ultra  vires,  the  state 
to  which  such  representatives  are  dispatched  may  by 
proper  legislation  make  the  corporation  liable  to  its 
citizens  in  actions  and  suits.  A  text  writer,  discussing 
this  subject,  says: 

"It  is  generally  held  that  if  a  corporation  does  business 
within  a  state,  and  thereby  consents  to  be  sued  in  the 
couirts  of  that  state,  the  consent  is  not  confined  to  causes 
of  action  arising  within  the  state,  but  that  the  corporation 
may  there  be  sued  upon  any  transitory  cause  of  action, 
whether  in  contract  or  in  tort,  no  matter  where  it  arose." 
Beale,  Foreign  Corp.  §  280. 

11.  Section  55,  subd.  1,  B.  &  C.  Comp.,  was  evidently 
intended  to  apply  only  to  domestic  corporations,  but,  in 
order  to  subserve  justice,  the  enactment,  in  the  absence 
of  any  express  legislation  on  the  subject,  was  necessarily 
held  to  apply  to  foreign  corporations.  Farrell  v.  Oregon 
Gold  Co.,  31  Or.  463  (49  Pac.  876) ;  Riddle  v.  Order  of 
Pendo,  49  Or.  229  (89  Pac.  640).  It  is  very  doubtful 
if  the  act  of  1903  was  even  an  implied  amendment,  for 
prior  thereto,  no  express  enactment  existed  in  Oregon 
regulating  the  service  of  process  upon  foreign  corpora- 
tions. "If  by  statute  a  foreign  corporation,"  says  an 
author,  "is  liable  to  suit  in  the  county  in  which  it  does 
business,  it  can  be  sued  in  no  other,  though,  if  there  is 
no  such  statute,  a  foreign  corporation,  not  being  a 
resident,  may  be  sued  in  any  county."  Beale,  Foreign 
Corp.  §  295. 
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12.  The  requirement  of  the  act  of  1903  that  a  statement 
giving  the  location  of  the  principal  office  of  a  foreign 
corporation  shall  be  filed  with  the  Secretary  of  State 
was  evidently  designed  to  afford  evidence  that  it  was 
doing  business  in  the  state,  and  not  definitely  to  fix  the 
place  where  actions  against  such  corporations  should  be 
maintained. 

We  believe  that  the  interpretation  heretofore  given  to 
the  act  under  consideration  does  not  violate  the  rule 
applicable  to  implied  amendments. 

The  petition  for  a  rehearing  is  therefore  denied. 

Affirmed:  Rehearing  Denied. 


Argued  February  0,  decided  March  2,  rehearing  denied  June  1, 1909. 
MUIiTNOMAH  liUMBER  CO.  v.  WESTON  BASKET  CO. 

[99  Pac.  1046:  102  Pac.  1.] 

Afpbai.  and  Error— Record— Soopk  and  Contents— Affidavits. 

1.  Affidavits  In  support  of  a  motion  to  set  aside  service  of  process,  though 
included  in  the  transcript,  are  no  part  of  the  record  unless  Included  in  a  bill 
of  exceptions. 

Attorney  and  Client— Retainer  and  Authority. 

2.  An  attorney  being  authorized  by  Section  1068,  B.  &  C.  Comp..  to  bind  his 
client  In  any  of  the  proceedings  in  a  suit  by  his  agreement  filed  in  court,  a 
general  retainer  authorizes  an  attorney  to  admit  service  of  process  whereby 
jurisdiction  of  the  person  of  his  client  Is  conferred. 

Appearance— "Special  Appearance." 

8.  A  "special  appearance"  is  made  by  a  party  when  he  or  his  attorney 
seeks  to  obtain  from  the  court  an  order  vacating  some  proceeding  w^hlch,  it  is 
Insisted,  has  been  undertaken  by  the  adverse  party  In  an  unauthorized 
manner;  such  appearance  being  thus  limited  to  prevent  conferring  Jurisdic- 
tion of  the  person. 

Appearance— "General  Appearance." 

4.  A  "general  appearance"  Is  the  voluntary  act  of  a  party  or  his  attorney, 
and  is  efTectual  to  confer  Jurisdiction  of  the  person  without  an  order  of  court. 

Appearance— Proceedings  Constituting  Appearance- Stipulation. 

6.  A  .stipulation  extending  the  time  to  answer  in  a  suit  against  a  foreign 
corporation  signed  by  attorneys  authorized  to  represent  the  parties  and  filed 
in  court  as  required  by  Section  1058,  B.  &  C.  Comp.,  constitutes  a  "general 
appearance"  within  Sections  68,  5:8,  542,  liMft,  1050,  »o  as  to  subject  the  corpora- 
tion to  the  Jurisdiction  of  the  court. 

Corporations— Foreign  Corporations Action  Against— Jurisdic- 
tional Averment  in  Complaint. 
6.  The   statement   that   a  defendant   foreign  corporation  is  engaged  In 
business  in  the  State,  necessary  to  secure  Jurisdiction  of    Its  person,  may 
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appear  anywhere  in  the  record,  and  hence  an  averment  of  that  fact  in  the 
complaint  is  not  indispensable. 

OORPOBATTONS— FOBKTQN    CORPOBATIONfl  —  AOTION    AGAINST— JURISDIC- 
TION TO  Support  Judgment. 

7.  In  absence  of  a  voluntary  appearance,  no  foreign  corporation  is  subject 
to  the  Jurisdiction  of  the  State  courts,  unless  it  is  engaged  in  the  State  In 
transacting  some  part  of  its  corporate  business  when  sued,  which  fact  should 
appear  somewhere  in  the  record,  to  support  a  Judgment  rendered  against  it 
for  failure  to  appear  or  answer  after  service  of  process  on  a  resident  agent. 

Corporations  —  Action   Against   Foreign   Corporation  —  Jurisdic- 
tion—How Acquired— Appkaranok  by  Attorney. 

8.  Jurisdiction  to  render  a  Judgment  against  a  foreign  corporation  for 
failure  to  appear  and  answer  may  rest  on  its  voluntary  appearance  by  its  duly 
appointed  attorneys,  which  is  equivalent  to  personal  service  of  the  summons 
as  expressly  provided  by  Section  63,  B.  <&  C.  Comp. 

From  Multnomah:  John  B.  Cleland,  Judge. 

This  is  an  action  by  the  'Multnomah  Lumber  &  Box 
Co.  against  the  Weston  Basket  &  Barrel  Co.  From  a 
judgment  in  favor  of  plaintiff,  defendant  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr  J.  B.  Ryan,  and  Mr.  George  W.  Hardacre,  with  an 
oral  argument  by  Mr.  Ryan. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Piatt  &  Piatt,  with  an  oral  argument  by  Mr. 
H.  G.  Piatt. 

Opinion  by  Mr.  Chief  Justice  Moore. 

1.  This  is  an  appeal  by  the  defendant,  a  corporation, 
from  a  judgment  rendered  against  it,  and  the  question 
involved  is  whether  the  court  obtained  jurisdiction  of 
the  defendant.  The  return  of  the  sheriff  states  that 
the  defendant  corporation  was  personally  served  by  him 
in  Multnomah  County  December  10,  1906,  by  delivering 
a  certified  copy  of  the  summons  and  of  the  complaint 
herein  to  its  manager,  B.  F.  Mackall,  in  person.  There 
was  filed  in  the  lower  court  March  26,  1907,  a  writing 
subscribed  by  the  attorneys  of  the  respective  parties, 
whereby  the  defendant  was  allowed  until  January  20, 
1907,  within  which  to  plead  or  answer.     The  defendant 
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having  engaged  another  attorney,  the  latter  appeared 
specially  April  15,  1907,  and  moved  to  set  aside  such 
service  of  process,  on  the  ground  that  it  was  insufficient 
to  secure  jurisdiction  of  his  client.  There  appears  in  the 
transcript  certain  unidentified  affidavits  which  were  evi- 
dently filed  in  support  of  the  motion,  and  state,  in  eif ect : 
That  the  defendant  was  incorporated  and  exists  under  the 
laws  of  California,  in  which  State  it  has  its  domicile  and 
principal  office;  that  it  did  not  have  an  agency  estab- 
lished in  Oregon  for  the  transaction  of  any  of  its  business, 
or  have  any  property  therein ;  and  that  on  December  10, 
1906,  its  manager  was  in  this  State  only  while  passing 
through  it.  The  motion  was  denied.  The  defendant 
declined  further  to  plead  or  answer,  and  judgment  was 
rendered  as  hereinbefore  stated.  The  journal  entry  of 
the  judgment  states  that  in  response  to  the  service  of 
process  the  defendant,  by  its  attorneys  (naming  them), 
made  a  general  appearance  and  asked  for  additional  time 
in  which  to  plead,  and  it  was  granted. 

The  plaintiff's  counsel  object  to  a  consideration  of  the 
sworn  statements  referred  to,  on  the  ground  that  no 
bill  of  exceptions  has  been  sent  up,  and,  such  being  the 
case,  the  affidavits,  though  included  in  the  transcript,  do 
not  constitute  any  part  of  the  record.  These  voluntary 
declarations  under  oath  form  the  proof  which  tends  to 
show  that  the  defendant  is  a  foreign  corporation,  and, 
like  all  other  evidence,  should  have  been  included  in  a 
bill  of  exceptions  and  transmitted  to  this  court,  if  they 
were  to  be  considered.  Farrell  v.  Oregon  Gold  Co.,  31 
Or.  463  (49  Pac.  876)  ;  Nosier  v.  Coos  Bay  Nav.  Co.,  40 
Or.  305  (63  Pac.  1050:  64  Pac.  855);  State  v.  Kline, 
50  Or.  426  (93  Pac.  237).  The  complaint  does  not  state 
that  the  defendant  was  not  created  by  or  under  the  laws 
of  Oregon.  It  will  be  remembered  that  the  judgment 
order  states  that  the  defendant,  by  its  attorneys,  "made 
a  general  appearance."  This  narration  seems  to  negative 
the  fact  that  any  reliance  was  placed  on  the  service  of 
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process,  but,  rather,  that  dependence  was  put  on  such 
appearance  as  a  means  of  securing  jurisdiction  of  the 
person,  from  which  it  is  reasonably  to  be  inferred  that 
the  defendant  is  a  foreign  corporation;  and  it  will  be 
treated  as  such,  basing  the  conclusion  upon  the  recital 
and  not  upon  the  assertions  contained  in  the  affidavits, 
which  sworn  declarations  will  be  disregarded. 

2.  The  statute,  regulating  the  power  to  subject  parties 
to  judgments  and  decrees,  contains  a  clause  as  follows : 

"No  corporation  is  subject  to  the  jurisdiction  of  a  court 
of  this  State,  unless  it  appear  in  the  court,  or  have  been 
created  by  or  under  the  laws  of  this  State,  or  have  an 
agency  established  therein  for  the  transaction  of  some 
portion  of  its  business,  or  have  property  therein ;  and  in 
the  last  case  only  to  the  extent  of  such  property  at  the 
time  the  jurisdiction  attached."  Section  528,  B.  &  C 
Comp. 

A  corporation  appears  by  attorney  in  all  cases.  Sec- 
tion 1050,  B.  &  C.  Comp.  A  voluntary  appearance  of  the 
defendant  shall  be  equivalent  to  personal  service  of  the 
summons  upon  him.  Section  63,  B.  &  C.  Comp.  A 
defendant  appears  in  an  action  or  suit  when  he  answers, 
demurs,  or  gives  the  plaintiff  written  notice  of  his  appear- 
ance. Section  542,  B.  &  C.  Comp.  An  attorney  is  a 
person  authorized  to  appear  for  and  represent  a  party, 
in  the  written  proceedings  in  any  action,  suit,  or  proceed- 
ing, in  any  stage  thereof.  Section  1049,  B.  &  C.  Comp. 
An  attorney  has  authority  to  bind  his  client  in  any  of  the 
proceedings  in  an  action,  suit,  or  proceeding,  by  his  agree- 
ment, filed  with  the  clerk  or  entered  upon  the  journal 
of  the  court,  and  not  otherwise.  Section  1058,  B.  &  C. 
Comp.  These  excerpts  from  the  statute  have  been  given 
to  indicate  the  method  of  procedure  in  the  foregoing 
cases  and  to  show  the  authority  of  an  attorney  to  bind 
his  client. 

It  is  not  pretended  that  the  attorneys  who,  by  stipu- 
lation, secured  an  extension  of  time  within  which  to 
plead  or  Answer,  were  not  empowered  to  represent  the 
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defendant;  but  it  is  argued  that,  to  constitute  a  general 
appearance  which  will  operate  as  a  waiver  of  process,  it 
must  be  manifest  that  some  relief  was  demanded,  the 
granting  of  which  conferred  jurisdiction  of  the  party, 
and  that  as  no  action  was  taken  by  the  court,  pursuant 
to  the  stipulation,  an  error  was  committed  in  denying  the 
motion  to  set  aside  the  pretended  service  of  the  summons 
and  a  copy  of  the  complaint.  In  support  of  the  legal 
principle  thus  asserted,  defendant's  counsel  calls  attention 
to  the  case  of  Belknap  v.  Charlton,  25  Or.  41  (34  Pac. 
758),  where  it  was  held  that,  when  a  defendant  appears 
in  an  action  or  proceeding  asking  some  relief  which  can 
be  granted  only  on  the  hypothesis  that  the  court  has 
jurisdiction,  the  appearance  is  general,  whether  it  be  by 
its  terms  so  limited  or  not;  but,  if  granting  the  relief 
asked  would  be  consistent  with  a  want  of  jurisdiction,  the 
appearance  may  be  special  without  submitting  to  the 
jurisdiction  for  any  other  purpose. 

3.  In  the  stipulation  filed  herein,  no  attempt  was  made 
to  restrict  the  appearance  which  was  made  by  the  attor- 
neys who  then  represented  the  defendant,  nor  was  any 
relief  demanded  in  the  agreement  except  such  as  the 
plaintiff's  counsel  were  authorized  to  grant.  The  court 
did  not  make  any  order  in  relation  to  the  stipulation, 
nor  was  any  ruling  thereon  necessary,  unless  the  plain- 
tiff's counsel  had  attempted  to  violate  the  terms  of  their 
agreement  by  insisting  upon  a  default  before  the  expira- 
tion of  the  time  limited.  A  special  appearance  is  made 
by  a  party  when  he  or  his  attorney  in. a  suit  or  action 
seeks  to  obtain  from  the  court  an  order  vacating  some 
proceeding  which,  it  is  insisted,  has  been  undertaken  by 
the  adverse  party  in  an  unauthorized  manner.  Such 
appearance  is  thus  limited  to  prevent  conferring  juris- 
diction of  the  person,  and  the  application  for  the  relief 
sought  presupposes  the  making  of  an  order  by  the  court 
either  granting  or  denying  it. 
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4,  A  "general  appearance,"  however,  is  the  voluntary 
act  of  the  party  or  of  his  attorney.  It  is  unlimited  in 
its  operation  and,  in  so  far  as  conferring  jurisdiction 
of  the  person  is  concerned,  is  effectual  without  an  order 
of  court.  A  court  might  not  sanction  a  stipulation  which 
granted  such  unreasonable  concessions  as  would  practic- 
ally impede  the  orderly  progress  of  a  trial  or  thwart  the 
administration  of  justice,  but,  as  the  conferring  of  the 
jurisdiction  of  the  person  is  the  unconstrained  act  of  a 
party,  the  court  could  not  prevent  the  consequences  of  a 
general  appearance,  unless  it  was  superinduced  by  fraud 
or  made  by  a  party  incompetent  to  act,  or  under  such 
circumstances  as  show  that  it  ought  not  to  be  binding. 

5.  Th§  defendant's  counsel,  contending  that  the  stipu- 
lation referred  to  was  ineffectual  to  confer  jurisdiction 
of  his  client,  relies  upon  a  rule  announced  by  a  text- 
writer,  to-wit: 

"A  general  retainer  does  not  authorize  an  attorney  to 
accept  service  of  process  by  which  the  court  acquires 
jurisdiction  over  the  party;  but  after  the  court  has 
acquired  jurisdiction  over  defendant's  person,  the  attor- 
ney may  accept  service  of  all  necessary  and  proper  papers 
during  the  progress  of  the  cause."  4  Cyc,  935. 

The  legal  principle  thus  asserted  may  be  applicable 
where  no  statute  regulates  the  matter,  but  in  this  State 
an  attorney  has  authority  to  bind  his  client  in  any  of 
the  proceedings  in  an  action  or  suit  by  his  agreement 
filed  with  the  clerk  or  entered  upon  the  journal  of  the 
court.  Section  1058,  B.  &  C.  Comp.  This  enactment  is 
sufficiently  comprehensive  to  empower  an  attorney,  under 
his  general  retainer,  to  admit  in  writing  the  service  of 
process  whereby  jurisdiction  of  the  person  of  his  client 
is  conferred.  The  right  of  the  attorneys  who  signed 
the  stipulation  for  the  defendant  to  represent  it  is  not 
controverted.  In  such  case  the  rule  promulgated  in 
Convey  v.  Brenham,  1  La.  Ann.  397,  398,  is  controlling, 
viz:    "The  dignity  of  the  profession,  and  the  necessity, 


28  Multnomah  Lum.  Co.  v.  Weston  Basket  Co.    [54  Or. 

for  the  convenient  administration  of  justice,  that  great 
confidence  should  be  reposed  by  the  courts  in  attorneys 
at  law,  warrant  the  presumption,  in  the  absence  of  con- 
trary  proof,  that  an  acceptance  of  service  by  an  attorney 
of  record  is  authorized  by  his  client"  In  State  ex  rel.  v. 
Messmore,  14  Wis.  125,  the  defendant,  after  the  service 
of  a  summons  upon  him,  obtained  an  extension  of  time 
in  which  to  answer,  pursuant  to  a  stipulation  to  that 
effect,  and  it  was  held  that  he  had  appeared  in  the  action, 
thereby  waiving  all  objections  to  the  form  of  process. 
So,  too,  in  Peters  v.  St  Louis  Ry,  Co.,  59  Mo.  406,  it 
was  ruled  that,  where  a  party  consents  to  a  continuance 
of  the  cause,  he  thereby  waives  any  insufficiency  of  the 
summons  and  subjects  himself  to  the  jurisdiction  of  the 
court.  As  illustrating  this  rule,  see,  also,  Briggs  v.  Stroud 
(CO  58  Fed.  717;  Keeler  v.  Keeler,  24  Wis.  522; 
Baisley  v.  Baisley,  113  Mo.  544  (21  S.  W.  29:  35 
Am.  St.  Rep.  726). 

The  defendant's  attorneys,  who  were  originally 
retained,  having  been  granted  an  extension  of  time  in 
which  to  plead  or  answer,  and  such  stipulation  having 
been  filed  in  this  action,  thereby  appeared  generally  and 
subjected  their  client  to  the  jurisdiction  of  the  court; 
and,  this  being  so,  the  judgment  is  affirmed. 

Affirmed. 


Decided  June  1,  1909. 

On  Petition  for  Rehearing. 

[102  Pac.  1.3 

Opinion  by  MR.  Chief  Justice  Moore. 

6.  In  a  petition  for  a  rehearing  it  is  contended  that 
the  complaint  herein  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  in  that  it  does  not  aver  that 
the  defendant  corporation  was  engaged  in  business  in 
Oregon,  or  allege  that  at  the  time  the  action  was  com- 
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menced  it  had  property  therein,  and  that,  such  being 
the  case,  the  appearance  by  counsel  did  not  confer  upon 
the  court  jurisdiction  of  the  person  of  the  defendant. 
In  St  Clair  v.  Cox,  106  U.  S.  350,  359  (1  Sup.  Ct  354, 
362:  27  L.  Ed.  222),  Mr.  Justice  Field,  in  speaking  of 
the  right  of  a  court  to  hear  and  determine  a  cause  against 
a  foreign  corporation  which  had  not  appeared  in  the 
action,  said:  "It  is  essential,  in  order  to  support  the 
jurisdiction  of  the  court  to  render  a.  personal  judgment, 
that  it  should  appear  somewhere  in  the  record — either 
in  the  application  for  the  writ,  or  accompanying  its 
service,  or  in  the  pleadings  or  the  finding  of  the  court 
— ^that  the  corporation  was  engaged  in  business  in  the 
State."  It  will  thus  be  seen  that,  as  the  necessary  state- 
ment that  the  foreign  corporation  was  engaged  in  busi- 
ness in  the  State  might  appear  anywhere  in  the  record, 
an  averment  of  that  fact  in  the  complaint  was  not 
indispensable  to  securing  jurisdiction  of  the  person  of 
the  defendant. 

7.  In  the  absence  of  a  voluntary  appearance,  no  foreign 
corporation  is  subject  to  the  jurisdiction  of  the  courts  of 
this  State,  unless  it  is  engaged  therein  in  transacting 
some  part  of  its  corporate  business  at  the  time  the  action 
was  commenced,  which  fact  should  appear  somewhere 
in  the  record,  in  order  to  support  a  judgment  rendered 
against  such  corporation  for  failure  to  appear  or  answer 
after  the  service  of  process  upon  one  of  its  agents  in 
Oregon.  Aldrich  v.  Anchor  Coal  Co.,  24  Or.  32  (32  Pac. 
756:  41  Am.  St.  Rep.  831)  ;  Farrell  v.  Oregon  Gold  Co., 
31  Or.  463  (49  Pac.  876).  "A  corporation,"  says  Mr. 
Justice  Curtis,  in  Lafayette  Ins.  Co.  v.  French,  18  How. 
404,  407  (15  L.  Ed.  451),  "may  sue  in  a  foreign  state 
by  its  attorney  there,  and,  if  it  fails  in  the  suit,  be  sub- 
ject to  a  judgment  for  costs.  And  so  if  a  corporation, 
though  in  Indiana,  should  appoint  an  attorney  to  appear 
in  an  action  brought  in  Ohio,  and  the  attorney  should 
appear,  the  court  would  have  jurisdiction  to  render  a 
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judgment  in  all  respects  as  obligatory  as  if  the  defend- 
ant were  within  the  state." 

8.  In  the  case  at  bar  the  jurisdiction  of  the  person 
of  the  defendant  corporation  is  not  based  upon  the 
service  of  the  summons,  thereby  necessitating  a  state- 
ment of  fact  to  the  effect  that  the  Western  Basket  & 
Barrel  Company  was  engaged  in  business  in  the  State, 
but  such  jurisdiction  rests  upon  the  voluntary  appear- 
ance of  the  defendant  by  its  duly  appointed  attorneys, 
which  is  equivalent  to  personal  service  of  the  summons. 
Section  63,  B.  &  C.  Comp.  In  St.  Clair  v.  Cox,  106  U.  S. 
350,  353  (1  Sup.  Ct.  354,  357:  27  L.  Ed.  222),  in  dis- 
cussing methods  prescribed  for  securing  jurisdiction  of 
the  person  of  a  defendant,  it  is  said:  "The  courts  of 
the  United  States  only  regard  judgments  of  the  state 
courts  establishing  personal  demands  as  having  validity 
or  as  importing  verity  where  they  have  been  rendered 
upon  personal  citation  of  the  party,  or,  what  is  the  same 
thing,  of  those  empowered  to  receive  process  for  him, 
or  upon  his  voluntary^  appearance." 

The  defendant  herein  appeared  in  the  latter  manner, 
and,  having  submitted  itself  to  the  jurisdiction  of  the 
court,  it  is  bound  by  the  judgment  rendered;  and,  this 
being  so,  the  petition  for  a  rehearing  is  denied. 

Affirmed:  Rehearing  Denied. 


ArKued  February  25,  decided  April  18,  rehearlnsr  denied  June  1,  1«)9. 

BERXIIKIAf   V.    TAI^BOT. 

[100  Pac.  1107.] 

BOUNDABrEfl— KrtTABLISHMKN'r— ACQUIKSORNCK. 

1.  Where  a  Kovernnient  survey  made  aceonilnpr  to  Act  September  J7, 1860, 
c.  70  (9  XT.  S.  Stat.  497).  for  the  purpose  of  dlvldln^r  a  donation  land  claim 
between  a  husband  and  wife,  has  l)een  acquiesced  In  for  a  long  time.  It  Is  con- 
clusive as  to  tlie  location  of  the  dividing  line,  and  such  line  Is  not  changed  by 
the  location  of  a  quarter  section  line. 

BorNnARIEK— ESTABLIHIIMENT — OFFIOrAI.  SiTRVEY. 

2.  An  east  and  west  quarter  section  line  is  not  necessarily  the  same  as  a 
division  line  between  the  north  half  and  the  south  half  of  a  donation  land 
claim  of  a  huslMind  and  wife  divided  by  the  Surveyor  General  accordlnjf  to  a 
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survey  made  under  Act  September  27, 1850,  c.  7(J  {9  U.  S.  Stat.  497),  l)^cause  Rev. 
St.  U.  S.  §  2896,  requires  section  lines  to  be  straight  lines  from  the  established 
corners  to  the  opposite  corresponding  corners. 

Reformation  of  Instrumknts--(troitj?ds— Mistake. 

8.  An  amblRuity  arising  out  of  a  mortgagor's  misconception  that  a  quar- 
ter section  line  and  the  division  line  bet^\^en  the  north  half  and  the  south 
half  of  a  donation  land  claim  were  Identical  Is  not  ground  for  correcting  the 
description,  when  the  language  clearly  shows  that  the  mortgagor  intended  to 
convey  to  the  division  line  established  by  the  government  survey,  by  which 
the  claim  was  divided. 

From  Multnomah :   Calvin  U.  Gantenbein,  Judge. 

Statement  by  Mr.  Justice  Eakin. 

This  is  a  suit  by  Theodore  Bernheim,  trustee,  against 
Ella  Talbot,  to  enjoin  a  trespass  and  irreparable  injury 
by  defendant  upon  lots  1  to  8  in  block  4,  1  to  16  in 
block  6,  1  to  10  in  block  7,  and  1  to  25  in  block  5, 
Council  Crest  Park,  City  of  Portland,  county  of  Mult- 
nomah, State  of  Oregon. 

Plaintiff  alleges  that  he  is  the  owner  of  said  lots,  and 
that  defendant  is  trespassing  thereon,  and  is  about  to  cut 
certain  growing  trees  thereon,  to  his  irreparable  injury. 

The  answer  admits  that  plaintiff  is  the  owner  of  all 
of  said  lots  except  1,  2,  3,  and  4  of  block  4,  and  lot  1 
in  block  5,  and  denies  all  other  allegations  of  the  com- 
plaint, and,  by  cross-complaint,  for  affirmative  relief, 
alleges  that  she  is  the  owner  of  a  strip  of  ground  bounded 
as  follows: 

"Commencing  at  a  point  in  the  north  boundary  line 
of  the  southwest  V|,  of  section  9,  township  1  south,  range 
1  east  of  Willamette  Meridian,  at  the  intersection  of  the 
east  boundary  line  of  the  John  B.  and  Sarah  A.  Talbot 
donation  land  claim,  near  which  point  is  planted  an  iron 
rod ;  running  thence  west,  along  the  north  boundary  line 
of  the  southwest  Vi  of  section  9,  four  hundred  and 
twenty-eight  and  eleven  hundredths  (428.11)  feet,  more 
or  less,  to  the  center  of  the  county  road ;  thence  north  to 
the  division  line  between  the  John  B.  Talbot  half  and 
the  Sarah  A.  Talbot  half  of  the  donation  land  claim  of 
the  said  John  B.  and  Sarah  A.  Talbot ;  thence  east,  along 
the  said  dividing  line  between  said  John  B.  Talbot  half 
and  said  Sarah  A.  Talbot  half  of  said  donation  land  claim. 
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428.11  feet,  more  or  less,  to  a  stone  marked  *T,'  which  is 
set  at  the  eastern  extremity  of  said  dividing  line  between 
the  said  north  and  south  half  of  said  claim ;  thence  south 
along  the  east  line  of  the  Sarah  A.  Talbot  half  of  said 
donation  land  claim,  to  the  place  of  beginning." 

And  that  portions  of  said  lots  1,  in  block  5,  and  1,  2, 
3  and  4,  of  block  4,  overlap  and  are  included  in  said 
strip  of  land  belonging  to  defendant,  and  further  alleges 
that  the  true  boundary  line  between  the  property  of  plain- 
tiff and  defendant  is  the  quarter  section  line  between 
the  southwest  Vi  and  the  northwest  V4.  of  said  section 
9,  the  intersection  of  which  with  the  east  line  of  said 
donation  land  claim  is  marked  by  said  iron  rod,  and  prays 
that  the  north  line  of  plaintiff's  property  be  adjudged 
to  be  the  said  north  line  of  the  said  southwest  i/4  of 
section  9. 

Plaintiff  denies  the  affirmative  matter  of  the  answer 
and  cross-complaint,  and  pleads  title  to  the  property 
claimed  by  him  through  a  mortgage  executed  by  defend- 
ant's ancestor,  Sarah  A.  Talbot,  and  foreclosure  and  sale 
thereunder.  Both  parties  deraign  title  through  Sarah 
A.  Talbot.  John  B.  Talbot  and  Sarah  A.,  his  wife,  were 
patentees  of  the  donation  land  claim  No.  65,  by  the  terms 
of  which  patent  Sarah  A.  Talbot  owned  the  south  half 
of  the  claim,  and  on  March  30,  1891,  she  mortgaged  to 
the  Savings  &  Loan  Society  the  following  portion  thereof : 

"Commencing  at  a  point  in  the  north  boundary  line  of 
the  southwest  quarter  of  section  9,  marked  by  a  stone, 
the  same  being  the  middle  point  in  the  east  line  of  said 
D.  L.  C,  and  also  the  northeast  corner  of  the  south  (or 
Sarah  Ann  Talbot)  half  of  said  D.  L.  C.  of  John  B. 
and  Sarah  A.  Talbot;  thence  running  south  along  the 
east  line  of  said  D.  L.  C,  160  rods,  to  a  point  in  the 
south  line  of  said  section  9,  the  same  being  the  southeast 
comer  of  said  D.  L.  C.  of  John  B.  and  Sarah  Ann  Talbot; 
thence  west  along  the  south  line  of  sections  8  and  9,  110 
rods;  thence  north,  160  rods,  to  a  point  in  the  division 
line  between  the  John  B.  Talbot  half  of  said  claim  and 
the  Sarah  Ann  Talbot  half  thereof;  thence  east  along 
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said  division  line,  110  rods,  and  to  the  point  of  commence- 
ment, containing  110  acres  of  land  (also  other  real 
estate) ." 

Prior  to  this  time,  on  November  18,  1882,  said  Sarah 
A.  Talbot,  who  had  acquired  title  thereto,  conveyed  to 
James  Bennett  a  parcel  of  ground  4.47  chains  square, 
described  as  * 'commencing  at  the  northeast  corner  of 
the  south  half  of  the  John  B.  Talbot  and  Sarah  A.  Talbot 
donation  land  claim,"  running  thence  west  and  north. 
The  cause  was  tried  before  the  court,  whose  findings 
were  in  favor  of  plaintiff,  and  from  a  decree  thereon 
defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr,  Granville  G.  Ames  and  Mr.  Cicero  M,  Idleman, 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Charles  H.  Carey,  Mr.  Lotus  L.  Langley  and  Mr. 
Harrison  Allen,  with  an  oral  argument  by  Mr.  H.  K. 
Sargent. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

1.  The  difficulty  in  this  case  arises  largely  in  determin- 
ing the  joint  of  intersection  of  the  division  line  between 
the  north  i^  and  south  V^  of  the  donation  land  claim 
with  the  east  line  thereof.  Counsel  for  defendant  in 
his  brief  assumes  that  "a  point  in  the  north  boundary 
line  of  the  southwest  Vi  of  section  9  where  it  inter- 
sects the  east  line  of  the  donation  land  claim,"  "the 
middle  point  in  the  east  line  of  the  donation  land  claim," 
and  "the  northeast  comer  of  the  south  i/^  of  said  claim," 
refer  to  but  one  and  the  same  point,  which  is  not  neces- 
sarily true.  Counsel  seems  to  take  it  for  granted  that 
the  north  line  and  south  line  of  the  donation  land  claim 
are  identical  with  the  north  and  south  lines  of  sections 
8  and  9,  respectively.  But  by  comparing  the  courses 
of  the  plat  with  those  in  the  patent,  it  would  seem  they 
are  not.  The  boundaries  of  the  claim  are  south,  west, 
north,  and  east,  while  the  south  lines  of  sections  8  and 
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9  are  not  due  west,  nor  both  in  the  same  course,  varying 
1  degree  and  6  minutes.  The  survey  of  the  donation 
land  claim  was  not  part  of  the  survey  by  which  the 
government  land  was  sectionized,  but  a  special  survey, 
recorded  in  a  book  for  that  purpose,  under  the  provision 
of  chapter  76,  9  U.  S.  Stat.  497  (Act.  Sept.  27,  1850). 
The  field  notes  of  the  survey  of  the  claim  may  show, 
however,  that  its  north  and  south  lines  were  intended  to 
follow  the  section  lines,  but  this  act  provides  that  the 
wife  shall  have  half  of  the  claim  in  her  own  right,  and 
that  "the  Surveyor-General  shall  designate  the  part 
enuring  to  the  husband  and  that  to  the  wife  and  enter  the 
same  in  the  .record  in  his  office."  The  evidence  before  us 
indicates  that  this  division  was  made  at  or  about  the 
time  of  the  survey  of  the  claim. 

The  defendant.  Miss  Talbot,  in  her  testimony  states, 
in  answer  to  the  question: 

"Q.  *Miss  Talbot,  you  say  that  at  the  time  you  first 
became  acquainted  with  the  donation  land  claim  of  your 
mother  and  father  that  they  had  agreed,  or  soon  there- 
after agreed,  upon  the  division  line  between  the  north 
and  south  half,  and  set  a  monument?* 

"A.  *I  don't  know  as  they  particularly  agreed,  but  in 
the  division  of  the  claim  at  the  very  commencement  of 
that  taking  up  of  the  claim  and  surveying  it  around 
there,  I  don't  think  I  was  old  enough  to  remember  it.'  " 

And  in  defendant's  Exhibit  3,  W.  B.  Marye,  county 
surveyor  of  Multnomah  County,  on  May  8,  1885,  at  the 
request  of  Sarah  A.  Talbot,  established  certain  corners 
of  the  claim.  He  was  not  making  a  survey,  but  identify- 
ing old  corners  and  placing  permanent  monuments.  He 
says  he  found  the  northeast  corner  of  the  claim  and  at 
which  he  set  a  stone  24  inches  in  length  and  6  inches 
square,  and  squared  off  at  the  top  and  running  to  a  point, 
with  the  letter  "T"  sunk  thereon  on  the  south  side. 

"I  then  went  to  the  corner  stake,  the  same  being  at 
the  intersection  of  the  division  line  of  said  Talbot  dona- 
tion land  claim,  where  the  same  intersects  the  east 
boundary  line  of  said  claim.     Said   stake  was  set  by 
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Leland,  a  Government  surveyor.  I  replaced  this  stake 
with  a  stone  monument,  the  same  lengtn  and  width  as  a 
stone  monumeni;  heretofore  mentioned,  with  the  letter 
'T'  facing  west." 

This  is  corroborated  by  Miss  Talbot:* 

"Q.  'Now,  about  the  boundaries  with  this  northeast 
comer  of  the  tract  of  land  that  was  mortgaged  to  the 
company,  do  you  know  when  that  comer  was  established 
where  the  stone  monument  now  is?' 

"A.  'Yes,  sir.  *  *  ' 

"Q.  'When  was  it?' 

"A.  'Well,  as  far  back  as  I  can  remember,  there  was 
a  stake  there.  Then,  when  Mr.  Burch  made  the  survey 
ot  the  claim  for  the  Ford  tract,  he  ran  through  the  claim 
and  drove  another  stake,  and  it  was  a  cherry  and  the 
cherry — a  cherry  stake  does  not  last  very  long.  It 
decays  and  it  was  then  getting  to  be,  when  the  stone 
monument  was  set  there — it  was  getting  to  be  a 
pretty  well  decayed  stake,  and  for  that  reason  my 
mother  had  the  monument  set  both  at  the  northeast  cor- 
ner and  that  division  and  at  the  southeast  comer.  The 
witness  trees  at  the  northeast  comer  had  been  chopped 
down  by  men  who  had  been  put  in  there  to  cut  cordwood, 
and  there  was  nothing  but  stumps  left,  and  there  was 
virtually  the  same  intention  to  obliterate  that  line,  and 
for  that  reason  we  had  this  monument  set,  and  we  always 
called  that  line  the  line  between  the  north  and  south  half 
of  father's  and  mother's  tract.' 

"Q.  'Up  to  1885  or  1886  was  there  ever  any  other  line 
known  to  you  or  to  the  family,  so  far  as  you  knew,  on 
the  dividing  line  between  your  father's  and  mother's 
part,    except    the    one    running    to    the    stone    marked 

"A.  'No.  The  line  in  the  claim  was  established,  the 
center  of  the  claim  line  was  established  after  we  had  a 
suit  in  court,  establishing  the  eastern  boundary  of  the 
claim.  Then  the  commissioners  drove  an  iron  rod,  and 
after  that  time  we  considered  that  the  center  of  the  claim, 
but  all  deeds  prior  to  that  were  made  from  the  old  claim 
line  from  the  center  of  the  claim.' 

"Q.  'And  that  was  marked  at  that  point  by  the  stone  ?' 
"A.  'That  was  marked    at    that    point    by  the  stone 
marked  "T,"  turned  west.     That  was  the  only  monu- 
ment my  mother  saw  set.'  *  * 
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"Q.  *That  was  the  suit  with  Judge  Marquam?' 
"A.  'Yes.  Then  after  that  the  surveyors  squabbled,  and 
had  so  many  fusses  over  that  line,  between  that  and  in 
making  her  mortgages  on  her  half  of  the  claim,  she  took 
that  line  through  the  center  of  the  claim  as  the  section 
line.' " 

This  is  further  corroborated  by  defendant's  statement 
in  her  answer  describing  the  north  line  of  the  tract  she 
now  claims  as  "thence  north  to  the  division  line  between 
the  John  B.  Talbot  half  and  the  Sarah  A.  Talbot  half 
of  the  donation  land  claim  of  said  John  B.  and  Sarah 
A.  Talbot;  thence  east,  along  said  dividing  line  between 
the  said  John  B.  Talbot  and  the  said  Sarah  A.  Talbot 
half  of  said  donation  land  claim,  428.11  feet,  more  or 
less,  to  a  stone  marked  *T,'  which  is  set  on  the  eastern 
extremity  of  said  dividing  line  between  the  north  and 
south  half  of  said  claim."  So  we  conclude  there  can  be 
no  doubt  but  the  stake,  replaced  by  a  stone  marked  **T" 
turned  west  by  Marye  in  1885,  was  the  monument  set  at 
or  about  the  time  of  the  survey  of  the  claim  as  marking 
the  point  in  the  eastern  boundary  of  the  claim,  indicating 
the  boundary  between  the  part  inuring  to  the  husband 
and  that  to  the  wife,  as  designated  by  the  Surveyor- 
General,  and  has  been  acquiesced  in  for  many  years  by 
both  parties  thereto,  and  is  conclusive  now  as  indicating 
the  intersection  of  the  middle  boundary  line  with  the 
east  line  of  the  claim. 

2.  Evidently,  as  shown  by  the  testimony  of  Miss  Tal- 
bot, Sarah  A.  Jalbot  attempted  in  1888  to  adopt  or  accept 
the  quarter  section  lines  through  sections  8  and  9  as 
the  division  line  through  the  claim,  and  to  substitute  the 
point  fixed  by  the  iron  pipe  for  the  one  fixed  by  the 
Government  surveyor,  as  actually  indicating  the  north- 
east corner  of  the  south  half  of  the  claim.  But  the  proof 
does  not  establish  that  this  is  the  middle  of  the  east  line 
of  the  claim,  nor  does  the  location  of  the  quarter  section 
line  change  the  line  of  division  acquiesced  in  for  so  long. 
Another  reason  why  the  east  and  west  quarter  section 
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lines  through  sections  8  and  9  are  not  necessarily  the 
same,  as  the  dividing  line  through  the  claim,  is  that  the 
quarter  section  lines  must  be  "straight  lines  from  the 
established  comers  to  the  opposite  corresponding  comers" 
(Rev.  St.  U.  S.  §  2396  [U.  S.  Comp.  St.  1901,  p.  1473] ) ; 
and  by  reason  of  the  fact  that  the  section  lines  are  not 
always  parallel  with  corresponding  opposite  lines,  nor  are 
all  section  lines  the  same  length.  The  quarter  section 
lines  through  a  section  do  not  necessarily  bisect  each 
other.  Neither  are  the  east  and  west  quarter  section  lines 
through  sections  8  and  9  necessarily  one  continuous 
straight  line,  nor  do  they  necessarily  bisect  the  east  and 
west  lines  of  the  donation  land  claim.  The  opposite 
boundary  lines  of  the  claim  are  parallel  and  of  equal 
length,  and  therefore  the  quarter  section  line  of  section 
9  can  have  no  relation  to  the  dividing  line  of  the  claim. 
The  quarter  section  lines  are  not  necessarily  the  basis 
upon  which  the  division  of  the  claim  must  be  ascertained. 
The  result  of  the  action  of  the  commissioners,  who  in 
1888  established  the  line  between  the  Talbot  donation 
land  claim  and  the  Donor  claim  on  the  east,  which  may 
be  the  east  line  of  the  Talbot  claim,  has  no  bearing  upon 
the  point  of  intersection  of  the  division  line  of  the  Talbot 
claim  with  the  east  line  thereof.  There  was  no  contro- 
versy as  to  that  point,  and,  by  the  return  of  the  com- 
missioners, it  appears  they  were  not  attempting  to  run 
on  the  east  line  of  the  Talbot  claim,  as  described  in  the 
patent,  as  they  commenced  at  a  point  10  chains  east  of 
the  northeast  comer  of  section  8,  while  that  corner  of 
the  claim  is  described  in  the  patent  as  9.47  chains  east 
of  that  comer.  In  any  event,  the  result  of  the  acts  of 
the  commissioners  has  no  influence  upon  the  question 
here. 

3.  We  will  next  consider  whether  the  mortgage  is 
ambiguous.  A  mistake  in  it  cannot  be  corrected  in  this 
suit  as  the  facts  are  not  alleged  nor  are  the  parties 
present  to  authorize  such  relief.    24  Am.  &  Eng.  Enc. 
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Law  (2  ed.)  655.  The  only  ambiguity  that  can  be  sug- 
gested arose  out  of  a  misconception  -by  Sarah  A.  Talbot 
at  the  time  the  mortgage  was  executed  that  the  quarter 
section  line  and  the  division  line  of  the  claim  were 
identical.  There  can  be  no  doubt  from  the  language  of 
the  mortgage  but  what  she  intended  to  convey  to  the 
middle  line  of  the  donation  land  claim.  It  is  expressly 
so  stated: 

"Commencing  at  a  point  *  *  marked  by  a  stone,  the 
same  being  the  middle  point  in  the  east  line  of  said  dona- 
tion land  claim  and  also  the  northeast  comer  of  the 
south  (or  Sarah  A.  Talbot)  half  of  said  donation  land 
claim." 

The  third  and  fourth  courses  are  described  as : 

"Thence  north  160  rods  to  a  point  in  the  division  line 
between  the  John  B.  Talbot  half  of  said  claim  and  the 
Sarah  A.  Talbot  half  thereof;  thence  east  along  said 
division  line  110  rods,  and  to  the  point  of  commencement." 

We  find  no  ambiguity  in  this  description,  and  we  con- 
clude that  the  description  includes  the  ground  in  contro- 
versy in  this  suit. 

The  decree  will  be  affirmed. 

Affirmed:  Rehearing  Denied. 


Decided  June  1. 1909. 

HANI.EY  V.  STEWART 

[102  Pac.  2.3 

Appeal  and  Erkor— Perfecting  Appeal— "OrnEB  Act." 

1.  The  "other  act,"  referred  to  In  Section  549.  sulxl.  4,  B.  &  O.  Oomp..  pro- 
vidlniyr  that,  where  a  party  In  Rood  faith  fflves  due  notice  of  an  appeal,  and 
thereafter  omits,  through  mistake,  to  do  any  other  act  necessary  to  perfect 
the  appeal,  the  court  may  permit  an  amendment  or  performance  of  such  act, 
is  the  filing  of  an  undertaking  on  appeal,  an  omission  to  do  which  through 
mistake  may  be  supplied  on  application  therefor. 

Appeal  and   Error— Perfecting   Appeal  —  Attthority    op  Trial 
Court. 

2.  When  an  appeal  Is  perfected,  the  authority  of  the  court  to  allow  an 
alteration  for  the  completion  of  some  act  relating  to  the  filing  of  a  proper 
undertaking  necessarily  ceases. 
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APPEAIi  AND   EHHOR—FILING  OF  TbANSCRIPT— EXTKNSION  OF  TiME. 

3.  An  appellant,  discovering  that  It  will  be  difficult  to  file  a  transcript 
within  the  thirty  days  limited  therefor,  may  on  application,  as  authorized  by 
Section  663,  subd.  2,  B.  &  O.  Oomp..  obtain  an  extension  before  default  occurs. 

Appeal  and  Errob— Failure  to  File  Transcript— Effect. 

4.  Since  an  order  of  the  trial  court,  made  after  an  appeal  was  perfected, 
setting  aside  the  notice  of  appeal,  etc.,  is  a  nullity,  the  failure  to  file  a  tran- 
script within  the  time  prescribed  after  perfecting  the  appeal  operates  as  an 
abandonment  of  the  appeal. 

From  Jackson:    Hiero  K.  Hanna,  Judge. 

On  Motion  to  Dismiss. 

Clarence  L.  Reames  for  the  motion. 
William  I.  Vawter,  contra. 

Opinion  by  Mr.  Chief  Justice  Moore. 

1.  This  is  a  motion  to  dismiss  an  appeal.  The  facts  are 
that  a  decree  in  this  suit  was  given  September  11,  1908, 
and  11  days  thereafter  a  notice  and  an  undertaking  on 
appeal  were  served  and  filed.  No  exception  was  taken 
to  the  sufficiency  of  the  sureties  on  the  undertaking, 
and  the  appeal  was  perfected  September  27,  1908  (Sec- 
tion 549,  B.  &  C.  Comp.),  but  no  abstract  or  transcript 
on  appeal  was  filed  within  30  days  therefrom,  as  required. 
Section  553,  B.  &  C.  Comp.  The  trial  court,  on  motion 
of  the  appellant,  December  16,  1909,  dismissed  the  notice 
of  appeal  and  all  proceedings  had  in  reference  thereto. 
Another  notice  and  an  undertaking  on  appeal  were  there- 
after served  and  filed,  and  the  transcript  was  senjt  up  to 
this  court  within  30  days  from  the  filing  of  the  second 
undertaking.  The  statute  prescribes  the  time  and  man- 
ner of  taking  appeals,  and  contains  a  clause  as  follows: 

"When  a  party  in  good  faith  gives  due  notice  *  * 
of  an  appeal  from  a  judgment,  order,  or  decree,  and 
thereafter  omits,  through  mistake,  to  do  any  other  act 
(including  the  filing  of  an  undertaking  as  provided  in 
this  section)  necessary  to  perfect  the  appeal  or  stay 
proceedings,  the  court  or  judge  thereof,  or  the  appellate 
court,  may  permit  an  amendment  or  performance  of  such 
act  on  such  terms  as  may  be  just."  Section  549,  subd.  4, 
B.  &  C.  Comp. 
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The  "other  act"  thus  referred  to,  which  is  "necessary 
to  perfect  the  appeal  or  to  stay  proceedings,"  is  the  filing 
of  an  undertaking  on  appeal,  an  omission  to  do  which, 
through  mistake,  when  the  party  has  acted  in  good  faith, 
has  always  been  supplied,  upon  application  therefor. 
Matlock  V.  Wheeler,  29  Or.  64  (40  Pac.  5:  43  Pac.  867) ; 
Elwert  V.  Norton,  34  Or.  567  (51  Pac.  1097:  59  Pac. 
1118) ;  Mendenhall  v.  Ebvert,  36  Or.  375  (52  Pac.  22: 
59  Pac.  805) ;  Nottingham  v.  McKendrick,  38  Or.  495 
(57  Pac.  195:  63  Pac.  822). 

2.  When  an  appeal  is  perfected,  the  authority  of  a 
court  to  allow  an  alteration  or  the  completion  of  some 
act  relating  to  the  filing  of  a  proper  undertaking  neces- 
sarily ceases. 

3.  Nor  is  it  requisite  that  power  to  set  aside  a  notice 
of  appeal  and  an  undertaking  should  exist;  for,  when 
the  appellant  discovers  that  it  will  be  difficult  to  secure 
and  file  a  transcript  within  the  30  days  limited  there- 
for, the  time  can  be  enlarged,  if  application  for  the 
extension  is  made  before  default  occurs.  Section  553, 
subd.  2,  B.  &  C.  Comp. 

4.  As  the  appeal  herein  was  perfected  when  the  trial 
court  set  aside  the  notice,  etc.,  its  order  was  a  nullity; 
and,  the  transcript  not  having  been  filed  in  this  court 
within  the  time  prescribed,  the  appeal  was  abandoned. 
Nestucca  Wagon  Road  Co.  v.  Landingham,  24  Or.  439 
(33  Pac.  983)  ;  Harrington  v.  Snyder,  53  Or.  573  (101 
Pac.  392). 

It  follows  that  the  appeal  must  be  dismissed,  and  it 
is  so  ordered.  Dismissed. 


ArfiTued  March  17.  decided  June  1.  1909. 

FLiEGEti   V.    DOWtilNG. 

[102  Pac.  178.] 

Frauds,  Statute  of— Sufficikncy  of  Memorandum— Dksoriptiok  op 

Property. 
1.  The  written  memorandum  of  an  agreement  to  sell  realty  should  con- 
tain sufldclent  description  to  show  a  common  Intention  with  reference  to  a 
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particular  piece  of  property:  and  a  memorandum,  dated  at  Portland,  where 
the  parties  resided,  describing  the  subject-matter  of  the  contract  as  lots  8  and 
4.  block  18,  A.  H..  which  the  evidence  showed  meant  Alblna  Homestead,  of 
which  a  plat  had  been  duly  recorded  In  Multnomah  Oounty,  In  which  Port- 
land la  situated,  which  plat  shows  a  block  18  contalnintr  lots  8  and  4,  taken  in 
connection  with  admissions  In  the  pleading  that  defendant  owned  lots  8  and 
4,  block  18,  In  Multnomah  County,  Oregon,  sufficiently  Identifies  the  property 
described  to  satisfy  the  statute  of  frauds,  though  the  writing  did  not  state  the 
county  and  the  state  in  which  the  property  was  situated. 

Frauds,  Statute  of— Requi8ttb8  of  Writing— SioNATUBE—SiGNrHG 
BY  Agbnt. 

5.  The  real  estate  agent^s  authority  being  only  to  find  a  purchaser  for  the 
owner,  and  not  to  execute  a  contract  of  sale,  it  is  unnecessary  that  his 
authority  be  in  writing.  In  order  to  bind  a  purchaser  from  the  owner,  who' 
was  procured  by  the  agent,  so  that,  where  the  memorandum  merely  acknowl- 
edged receipt  by  the  agent  of  an  ofTer  from  the  owner  to  the  purchaser  upon 
the  terms  stated  therein,  subject  to  the  owner^s  approval.  th«  agent^s  author- 
ity could  be  shown  by  parol  evidence. 

Brokers- Real  Estate  Brokers— Scope  of  Authority. 

8.  A  real  estate  agent  Is  not  ordinarily  authorized  to  conclude  or  execute 
a  contract  of  sale,  but  merely  to  find  a  purchaser  for  the  owner,  leaving  the 
terms  and  conditions  of  sale  to  further  negotiations  between  him  and  the 
purchaser. 

Frauds,  Statute  of— Requisites  of  Memorandum— Description  of 
Parties. 

4.  The  memorandum  evidencing  a  contract  to  sell  realty  must  show  the 
parties  to  the  contract  by  some  reference  sufficient  to  identify  them,  and  is 
sufficient  If  it  shows  with  reasonable  certainty  the  other  party  to  the  con- 
tract, in  addition  to  containing  the  signature  of  the  party  to  be  charged. 

Vendor  and  Purchaser— Contract— Acceptance— Necessity. 

6.  The  acceptance  of  an  offer  to  purchase  realty,  with  the  addition  of  an 
additional  provision,  amounted  to  a  counter  ofTer,  and  would  not  bind  the 
purchaser  until  accepted  by  him. 

Frauds,  Statute  of  — Sufficiency  of  Memorandum  —  Separate 
Writings. 

il.  Several  writings  may  be  taken  together  to  show  a  memorandum  suffi- 
cient to  satisfy  the  statute  of  frauds,  and  the  writings  are  sufficient  if.  when 
taken  together,  they  constitute  a  memorandum  subscribed  by  the  party  to  be 
charged,  and  showing  the  contracting  parties,  the  subject-matter,  and  con- 
sideration. 

Frauds,  Statute  of— Sufficiency  of  Memorandum— Separate  Writ- 
ings—Parol  BvrDENCE  to  Connect  Writings. 

7.  A  writing  signed  by  defendant  acknowledged  receipt  from  M.  of  $46. 
part  payment  on  lots  Band  4,  block  18.  Alblna  Homestead,  purchase  price  $800, 
payable  f8S()  cash,  and  remainder  In  three  years  at  6  per  cent  Interest,  and 
stated  that  the  purchaser  assumed  a  sewer  assessment;  and  another  writ- 
ing, signed  by  M.  as  agent,  rebelled  receipt  from  plaintiff's  assignor  of  160,  part 
payment  on  lots  8  and  4,  block  18,  Alblna  Homestead,  purchase  price  $8(X),  with 
a  sewer  assessment,  terms  $.%()  cash,  and  Imlance  in  three  years  at  6  per  cent, 
and  stated  that  it  was  subject  to  the  owner's  approval.  In  an  action  by 
plaintiff  to  compel  a  conveyance  of  the  property  described  In  the  writings, 
plaintiff  offered  to  show  by  parol  evidence  that  his  assignor  was  the  purchaser 
of  the  property,  and   that   M.  was  defendant's  agent  to  bring  the  parties 
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together,  and  not  the  purchaser,  as  indicated  by  the  first  memorandum. 
Hfild,  that  the  evidence  was  admissible  to  connect  the  instruments  and  show 
the  nature  of  the  transaction  to  which  they  referred,  and  that  plalntllT*s 
assignor,  and  not  M..  was  the  real  purchaser. 

Frauds,  Statute  of— Sufficikncy  of  Mbmobandum— Sale  of  Real 
Property. 

8.  The  writings,  when  taken  together  and  explained  by  the  surrounding 
circumstances,  are  sufficient,  within  the  statute  of  frauds,  to  show  a  valid 
contract  by  defendant  with  plaintllT's  assignor  to  sell  the  property  upon  the 
terms  stated  therein. 

Speoifio   Performances— Mutuality— Necessity    of  Signature  of 
Both  Parties. 

9.  Specific  performances  may  be  granted  at  the  suit  of  one  who  did  not 
Blgn  the  contract,  against  the  other  party  who  did  sign  it. 

From  Multnomah:   Arthur  L.  Frazer,  Judge. 

Statement  by  Mr.  Justice  Slater. 

This  suit  was  brought  by  the  plaintiff,  A.  F.  Flegel, 
as  assignee  of  Peter  Kregar,  against  Peter  Dowling,  to 
enforce  the  specific  performance  of  an  alleged  contract, 
made  by  the  defendant  with  Kregar,  whereby  the  former 
agreed  to  sell  to  the  latter,  lots  3  and  4,  in  block  18,  of 
Albina  Homestead,  in  Multnomah  County,  Oregon,  for 
the  agreed  price  of  $800,  together  with  $76.20  sewer 
assessment  thereon,  to  be  paid  by  the  purchaser;  $350 
of  the  purchase  price  to  be  paid  in  cash,  and  the  remain- 
der thereof  in  three  years,  with  interest  at  6  per  cent 
per  annum,  payable  semi-annually. 

It  is  alleged  in  the  complaint  that  defendant  is  the 
owner  of  the  property  described,  and  that  the  alleged 
agreement  was  entered  into,  and  memoranda  thereof  were 
made  and  signed,  by  the  defendant  in  the  following  man- 
ner and  form;  that  James  Maguire,  acting  as  agent  of 
the  defendant,  but  without  written  authority,  executed 
and  delivered  to  Peter  Kregar  the  following  receipt  and 
memorandum : 

^'Portland,  Or.,  May  24,  1906. 
"Received  from  Peter  Kregar  $50,  part  payment  on 
lots  3  and  4,  block  18,  A.  H.,  purchase  price  $800,  with 
$76.20  sewer  assessment;  terms,  $350  cash,  balance  in 
three  years,  at  6  per  cent.  This  is  subject  to  owner's 
approval. 
(Signed)  "James  Maguire,  Agent." 
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That  Maguire  reported  to  defendant,  for  his  approval 
and  ratification,  the  receipt  by  the  former  of  $50,  as  part 
payment,  and  the  making  of  the  memorandum  or  receipt, 
and  that  defendant  approved  and  ratified  the  same,  and 
executed  the  following  receipt  or  memorandum  as  evi- 
dence thereof: 


tr 


Tortland,  Or.,  May  25,  1906. 
'Received  of  James  Maguire  $45,  part  payment  of  lots 
3  and  4,  block  18,  Albina  Homestead,  purchase  price  $800, 
payable  $350  cash,  and  the  remaining  $450  payable  in 
three  years,  at  the  rate  of  6  per  cent  per  annum,  interest 
payable  semi-annually.  The  conditions  of  this  sale  are 
that  the  owner  is  to  furnish  a  clear  title  to  said  lots, 
and  good  and  sufficient  warranty  need,  and  an  abstract, 
the  cost  of  the  abstract  is  to  be  paid  by  the  purchaser. 
The  purchaser  assumes  $76.20  sewer  assessment. 
(Signed)  "Peter  Dowling." 

It  is  also  alleged  that  Kregar  paid  Maguire,  as  agent 
of  defendant,  the  $50  mentioned  in  the  first  receipt  or 
memorandum,  and  of  that  amount  the  latter  paid  $45  to 
Dowling ;  that  the  second  receipt,  as  well  as  the  first,  was 
delivered  to  Kregar ;  that  Kregar  duly  assigned  his  inter- 
est in  said  contract  to  the  plaintiff,  who  thereafter  made 
a  proper  tender  to  defendant  of  the  cash  payment  and 
of  a  note  and  mortgage,  duly  executed  by  plaintiff  and 
his  wife,  for  the  amount  of  the  deferred  payment, 
accompanied  by  a  demand  for  a  deed,  with  a  refusal  by 
defendant  to  comply  therewith. 

The  answer  admits  defendant's  ownership  of  the  prop- 
erty described  in  the  complaint,  but,  by  general  denial, 
traverses  the  remainder  thereof.  At  the  close  of  plain- 
tiff's testimony,  defendant  declined  to  offer  any  testimony 
in  his  own  behalf,  and  thereupon  the  court  made  findings 
in  his  favor,  upon  which  a  decree  was  entered  dismissing 
the  complaint,  and  from  which  the  plaintiff  has  appealed. 

Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  John  W.  Reynolds. 
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For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  James  Gleason. 

Mr.  Justice  Slater  delivered  the  opinion  of  the  court. 

Upon  the  trial,  Maguire,  as  plaintiff's  witness,  testified 
that  his  occupation  was  that  of  a  real  estate  agent,  and 
that  he  was  acquainted  with  the  defendant.  When  asked 
to  state  what,  if  any,  arrangement  or  authority  was 
given  him  by  defendant  relative  to  the  sale  of  his  prop- 
erty, an  objection  was  interposed  by  defendant  to  the 
effect  that,  as  the  matter  inquired  about,  concerned  the 
sale  of  real  property,  his  authority  should  be  in  writing. 
Thereupon,  without  the  question  having  been  answered, 
plaintiff  offered  in  evidence  the  first  receipt  above  noted, 
which  was  received  in  evidence  over  defendant's  objec- 
tions. The  second  receipt  or  memorandum  was  then 
offered,  but  was  objected  to  by  defendant,  upon  the 
ground  that  it  appeared  to  be  a  memorandum  of  a  trans- 
action between  parties  different  from  those  mentioned  in 
the  first  receipt,  and  that  the  description  of  the  property 
therein  was  insufficient  to  identify  it.  The  objection  was 
sustained.  Plaintiff  was  then  permitted,  subject  to 
defendant's  objections,  and  notwithstanding  the  ruling 
of  the  court  sustaining  the  same,  to  place  in  the  record 
parol  testimony  of  Maguire  that  he  had  verbal  authority 
from  defendant  to  procure  for  him  a  purchaser  for  the 
premises  for  $800,  upon  the  terms  stated  in  the  mem- 
oranda; that  he  secured  Kregar  as  a  purchaser  for  the 
price,  and  upon  the  terms  stated  in  the  first  receipt; 
that  he  reported  the  same  to  defendant  for  his  confirma- 
tion, and  paid  him  $45  of  the  money  received  from 
Kregar;  that  defendant  executed  and  delivered  to  him 
the  second  receipt  or  memorandum,  which  he  thereafter 
delivered  to  Kregar,  and  that  the  two  receipts  referred 
to  the  same  transaction.  The  plaintiff  also  gave  testi- 
mony respecting  the  assignment  to  him  hy  Kregar  of  his 
rights  under  the  contract,  which  assignment  is  in  writing 
and  indorsed  upon  the  first  receipt. 
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1.  The  objections  entered  by  defendant  to  plaintiff's  tes- 
timony reach  two  provisions  of  the  statute  of  frauds,  the 
first  of  which  declares  an  agreement  for  the  sale  of  real 
property,  or  of  any  interest  therein,  to  be  void  unless  the 
same,  or  some  note  or  memorandum  thereof  expressing  the 
consideration,  be  in  writing  and  subscribed  by  the  party  to 
be  charged,  or  by  his  lawfully  authorized  agent,  and  that 
evidence  of  the  agreement  shall  not  be  received  other  than 
the  writing,  or  secondary  evidence  of  its  contents  in  the 
cases  prescribed  by  law,  and  the  second  of  which  declares 
that  an  agreement  concerning  real  property,  made  by  an 
I  agent  of  the  party  sought  to  be  charged,  is  declared  to  be 

void,  unless  the  authority  of  the  agent  be  in  writing.  Sec- 
tion 797,  subds.  6  and  7,  B.  &  C.  Comp.  The  first  objection 
to  be  considered  is  that,  owing  to  the  absence  of  the  name 
of  the  county  and  state  wherein  the  property  is  located, 
the  memoranda  do  not  definitely  describe  the  subject- 
matter  of  the  contract.  In  House  v.  Jackson,  24  Or.  97 
(32  Pac.  1027),  this  court  held  that  any  description  by 
which  property  might  be  identified  by  a  competent  sur- 
veyor with  reasonable  certainty,  either  with  or  without 
the  aid  of  extrinsic  evidence,  is  sufficient  to  permit  the 
specific  performance  of  a  contract  in  relation  thereto; 
and  in  Bingham  v.  Honeyman,  32  Or.  129,  132  (51  Pac. 
735:  52  Pac.  755),  it  was  held  that,  where  the  property 
had  been  described  as  being  in  a  designated  county  or 
locality,  or  in  any  other  way  so  that  it  could  be  located 
by  extrinsic  evidence,  it  would  be  sufficiently  definite  in 
that  regard.  Now  in  the  present  case  the  subject-matter 
of  the  alleged  contract  is  described  in  the  first  mem- 
orandum as  lots  3  and  4,  block  18,  A.  H.  What  the 
signification  of  the  initials  A.  H.  is,  may  be  shown  by 
parol  testimony,  and  it  is  thus  explained  to  be  Albina 
Homestead.  The  memorandum  containing  the  terms  of 
the  contract  is  dated  at  Portland,  where  the  parties  to  \ 

the  contract  reside,  and  these  facts,  taken  in  connection  ! 

with  the  admission  in  the  pleadings  that  defendant  is  the  i 
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owner  of  lots  3  and  4,  block  18,  Albina  Homestead,  in 
Multnomah  County,  Oregon,  are  sufficient  to  identify 
the  property.  Bogard  v.  Barhan,  52  Or.  121  (96  Pac. 
673).  But  aside  from  these  consider ations,y^escriptions 
of  real  property,  omitting  the  town,  county,  or  state 
where  the  property  is  situated,  have  been  held  sufficient 
where  the  deed  or  writing  provides  otljier  means  of 
identification.  Crotty  v.  Effler,  60  W.  Va.  258  (54  S.  E. 
345) ;  Hawkins  v.  Hudson^  45  Ala.  482;  Wehh  v.  Mullins, 
78  Ala.  Ill;  Garden  City  Sand  Co.  v.  Miller,  157  111. 
225  (41  N.  E.  753) ;  Lloyd  v.  Bunce,  41  Iowa,  660;  Mee 
v.  Benedict,  98  Mich.  260  (57  N.  W.  175:  22  L.  R.  A. 
641:  39  Am.  St.  Rep.  543) ;  Nor  fleet  v.  Russell  64  Mo. 
176;  McCullough  v.  Olds,  108  Cal.  529  (41  Pac.  420); 
Tewksbury  v.  Howard,  138  Ind.  103  (37  N.  E.  355) ; 
Robeson  v.  Hombarker,  3  N.  J.  Eq.  60 ;  Quinn  v.  Cham- 
pagne, 38  Minn.  322  (37  N.  W.  451). 

In  Crotty  v.  Effler,  60  W.  Va.  258  (54  S.  E.  345),  it 
is  said,  at  page  263,  that:  "Although  the  state,  county, 
and  district  may  be  omitted  from  the  description,  it  is 
essential  that  the  land  agreed  to  be  sold  be  so  described 
as  to  be  capable  of  being  distinguished  from  other  lands. 
It  is  not  necessary  that  the  contract  should  contain  such 
a  description  as,  without  the  aid  of  extrinsic  testimony, 
to  ascertain  precisely  what  was  agreed  to  be  sold."  It 
should,  however,  contain  a  sufficient  description  to  evi- 
dence a  common  intent  of  the  parties  to  deal  with  respect 
to  a  particular  piece  of  property  as  distinguished  from 
other  property.  In  this  view  the  memoranda  evidencing 
the  contract  are  sufficiently  specific  to  identify  the  prop- 
erty, when  it  is  admitted  and  shown  that  there  is,  in 
Multnomah  County,  Oregon,  a  duly  recorded  plat  of 
Albina  Homestead,  containing  lots  of  the  numbers  and 
block  corresponding  to  those  stated  in  the  memoranda. 

2.  The  second  objection  to  the  validity  of  the  contract, 
viz.,  that  the  authority  of  Maguire  to  act  as  the  agent 
of  Dowling  in  making  a  contract  for  the  sale  of  the  prop- 
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erty  in  question  should  be  in  writing,  and  that  it  cannot 
be  shown  by  parol  proof,  is  not  well  taken,  because  it 
is  not  alleged,  nor  is  it  attempted  to  be  shown,  that 
Maguire  undertook  to  make  a  contract  concerning  the 
sale  of  real  property,  or  that  he  had  authority  from 
defendant  to  enter  into  an  agreement  with  another  con- 
cerning the  sale  of  this  property.  Maguire  testifies  that 
the  arrangement  with  Dowling  was  "just  the  same  as 
any  other  real  estate  man  would  have.  I  had  a  verbal 
agreement,  and  he  gave  me  the  price  he  wanted  to  sell 
at,  and  I  listed  it  the  same  as  I  would  any  other  prop- 
erty." The  memorandum  signed  by  Maguire  as  agent 
does  not  purport,  upon  its  face,  to  make  an  agreement 
concerning  real  property,  but  amounts  to  no  more  than 
an  acknowledgment  by  Maguire  of  the  receipt  of  an  offer 
from  Kregar  to  the  owner  for  the  purchase  of  the  prop- 
erty upon  the  terms  therein  stated,  "subject  to  the  owner's 
approval,"  accompanied  by  the  tender  of  a  part  payment 
as  evidence  of  good  faith,  which  offer  Maguire  was 
authorized  to  receive  and  communicate  to  the  defendant 
for  his  acceptance  or  rejection. 

3.  In  general  the  authority  vested  in  a  real  estate 
broker  to  sell  property  does  not  authorize  him  to  con- 
clude or  execute  a  contract  of  sale,  but  simply  empowers 
him  to  find  a  purchaser,  leaving  the  terms  and  conditions 
of  the  sale  subject  to  negotiations  between  his  principal 
and  such  purchaser.  York  v.  Nash,  42  Or.  321,  329  (71 
Pac.  59).  Such  an  agency  is  not  within  the  statute  of 
frauds,  and  may  be  shown  by  parol  proof. 

4.  In  Wilson  v.  Hart,  7  Taunt.  295,  it  was  held  that 
the  statute  of  frauds  does  not  exclude  parol  evidence  to 
show  that  a  written  contract  made  between  A.,  the  seller, 
and  B.,  the  buyer,  was,  on  B.'s  part,  made  by  him  only 
as  agent  for  C.  Such  evidence  does  not  contradict  the 
writing,  but  explains  the  transaction.  Ford  v.  Williams, 
21  How.  289  (16  L.  Ed.  36).  It  is  generally  held  that 
it  is  necessary  the  memoranda  evidencing  the  contract 
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should  show  who  the  parties  to  the  contract  are  by  some 
reference  sufficient  to  identify  them,  and  if,  in  addition 
to  its  having  the  signature  of  the  party  to  be  charged, 
it  appear,  with  reasonable  certainty,  who  the  other  party 
to  the  contract  is,  it  is  sufficiently  certain.  Thus,  a  letter 
addressed  by  the  defendant  to,  or  received  by  him,  from 
the  plaintiff,  sufficiently  connected  with  other  writings 
relied  upon  as  constituting  the  memoranda,  may  be  evi- 
dence to  show  the  plaintiff  to  be  a  party  to  the  contract, 
and  the  fact  that  the  person  to  whom  such  letter  was 
addressed  was  the  agent  of  the  plaintiff,  and  received  it 
in  that  character,  may  be  proved  by  parol  evidence  to 
show  plaintiff  to  be  the  real  promisee.  Wood,  St. 
Frauds,  §  373. 

5.  The  point  to  which  plaintiff's  parol  testimony  is 
directed,  is  not  to  show  that  Maguire  attempted  to  make 
an  agreement  for  his  principal  for  the  sale  of  real  prop- 
erty, but  to  show  that  he  was  an  agent  to  receive  and 
transmit  an  offer  and  act  as  an  intermediary  between  the 
contracting  parties,  nor  to  vary  the  terms  of  the  second 
memorandum,  but  to  explain  the  meaijing  of  it,  so  that, 
where  his  name  appears  in  the  second  memorandum 
apparently  as  principal,  he  was,  in  fact,  acting  as  such 
agent;  and,  when  this  is  shown,  the  effect  of  the  second 
memorandum  is  to  acknowledge  the  receipt  and  accept 
it  as  binding  the  offer  made  through  him  to  the  party 
subscribing  the  same.  Moreover,  it  appears  from  the 
second  memorandum  that  the  offer  made  was  accepted, 
but  with  the  addition  of  a  condition  attached  as  to  title 
and  the  furnishing  of  an  abstract;  and  it  would  not  have 
been  binding  upon  Kregar  except  upon  his  acceptance 
thereof,  and  it  amounts  to  a  counter  offer.  Now,  con- 
sidering the  nature  of  Maguire's  agency,  he  was  author- 
ized to  tender  the  same  to  Kregar  for  that  purpose,  which 
he  did,  and  it  was  received  by  the  latter,  and  accepted 
and  acted  upon  by  him,  and  therefore  became  a  binding 
agreement. 
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6.  The  real  question,  then,  in  the  case  is  this:  Is  the 
written  evidence,  subscribed  by  the  defendant  evidencing 
his  acceptance  of  such  offer,  and  containing  the  terms  of 
the  contract,  sufficient  to  satisfy  the  requirements  of  the 
statute?  The  second  memorandum,  construed  by  itself, 
upon  its  face  purports  to  state  the  terms  of  the  contract 
of  a  sale  made  by  Dowling  himself  as  owner,  with 
Maguire  as  a  principal,  and  is  sufficiently  complete  in  all 
essential  requirements  to  satisfy  the  statute,  so  as  to 
be  binding  upon  him.  Construed  by  itself,  it  would 
undoubtedly  sustain  a  suit  in  the  name  of  Maguire  for 
its  specific  enforcement,  and  it  is  contended  by  defend- 
ant that  the  terms  thereof  cannot  be  varied  by  parol 
proof  to  show  that  the  former  is  not  the  real  principal. 
On  the  other  hand,  plaintiif  contends,  in  effect,  that  the 
second  memorandum,  signed  by  Dowling,  is  not  the  com- 
plete memorandum  of  the  sale,  but  that  the  two  must  be 
taken  and  construed  together  as  one  transaction;  but, 
when  taken  in  connection  with  the  surrounding  circum- 
stances, and  as  explained  by  the  parol  testimony,  it 
develops  that  Kregar  is  the  purchaser,  and  Maguire  the 
agent  of  defendant  to  bring  together  the  offer  and  accept- 
ance of  the  respective  parties.  For  this  purpose  we  think 
the  testimony  of  Maguire  is  admissible  to  show  the  cir- 
cumstances under  which  the  two  instruments  were  exe- 
cuted, and  how  the  parties  acted  with  reference  to  them 
after  they  were  executed,  and  what  they  did  with  them, 
and  it  remains  to  be  determined  what  is  the  effect  of 
them  when  considered  together.  Several  writings  may 
be  taken  together  to  make  the  memoranda  of  a  contract 
sufficient  to  satisfy  the  statute.  Salmon  Falls  Mfg.  Co. 
V.  Goddard,  55  U.  S.  (14  How.)  446  (14  L.  Ed.  493)  ; 
Parkhurst  v.  Van  Cortland,  14  Johns.  (N.  Y.)  15  (7 
Am.  Dec.  427) ;  Lemed  v.  Wannemacher,  9  Allen  (Mass.) 
416;  Brown,  St.  Frauds,  359.  Whatever  form  the  agree- 
ment may  assume,  if  the  writing,  or  writings,  viewed  as 
a  whole,  constitute  in  essence  and  substance  upon  their 
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face  a  note  or  memorandum  in  writing,  subscribed  by 
the  party  to  be  charged,  showing  who  the  contracting 
parties  are,  the  subject-matter  of  the  sale,  and  the  con- 
sideration, the  statute  is  satisfied.  Jenkins  v.  Harrison, 
66  Ala.  345,  357;  Carter  v.  Shorter,  57  Ala.  253;  Knox 
V.  King,  36  Ala.  369. 

In  Knox  v.  King,  36  Ala.  369,  it  was  held  that,  when 
the  memorandum  in  writing  is  itself  complete,  it  cannot 
derive  aid  from  another  writing,  unless  the  memorandum 
referred  to  the  other  writing,  and  also  that  oral  evidence 
cannot  be  received  to  connect  the  two,  or  supply  the 
wanting  links.  But  in  Jenkins  v.  Harrison,  66  Ala.  345, 
357,  it  was  held  that  the  rule  was  not  absolute,  and  that 
there  are  cases  in  which  parol  evidence  of  contemporane- 
ous facts  and  of  circumstances  in  which  the  parties  were 
when  the  writings  were  signed  will  be  received  in  evi- 
dence. Thayer  v.  Luce,  22  Ohio  St.  62;  Salmon  Falls 
Mfg.  Co.  V.  Goddard,  55  U.  S.  (14  How.)  446  (14 
L.  Ed.  493);  Beckwith  v.  Talbot,  95  U.  S.  289  (24 
L.  Ed.  496) .  In  this  last  case  it  was  said :  "There  may 
be  cases  in  which  it  would  be  a  violation  of  reason  and 
common  sense  to  ignore  a  reference  which  derives  its 
significance  from  such  proof.  If  there  is  ground  for 
any  doubt  in  the  matter,  the  general  rule  should  be 
enforced.  But  when  there  is  no  ground  for  doubt,  its 
enforcement  would  aid,  instead  of  discouraging  fraud." 
In  a  still  later  case,  that  of  White  v.  Breen,  106  Ala.  159 
(19  South.  59:  32  L.  R.  A.  127),  that  court  again  empha- 
sizes the  following  exception  to  the  general  rules  stated 
by  that  court  in  Knox  v.  King,  36  Ala.  369:  That  the 
first  rule  there  announced  does  not  necessarily  require 
express  mention  in  one  document  of  another,  or  in  each 
of  all  other  documents;  that  the  second  rule  is  subject 
to  the  exception  which  obtains  generally  in  the  construc- 
tion of  written  contracts;  that  the  situation  and  circum- 
stances of  the  parties  may  be  looked  to,  when  necessary, 
to  aid  in  arriving  at  the  meaning  of  the  parties  from 
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what  they  have  written.  At  page  168  of  the  opinion 
(106  Ala.,  at  page  61  of  19  South.  [32  L.  R.  A.  127]), 
it  is  said :  "That  when  all  the  writings  adduced,  viewed 
together  in  the  light  of  the  situation  and  circumstances 
of  the  parties  at  the  time  they  were  written,  show 
unmistakably  that  they  relate  to  the  same  matter,  and 
constitute  several  parts  of  one  connected  transaction,  so 
that  the  mind  can  come  to  no  other  reasonable  conclusion 
from  the  evidence  so  offered  than  that  they  were  each 
written  with  reference  to  those  concurrent  or  preceding, 
then  there  is  such  a  reference  of  the  one  to  the  other  as 
satisfies  the  rule,  although  reference  in  express  terms 
does  not  appear.  The  rule  is  one  founded  on  reason; 
and  when  as  practical  men,  we  look  at  the  writings,  and 
see  inhering  in  them  evidence  which  entirely  satisfies 
the  mind  that  they  all  relate  to  one  general  transaction, 
there  is  no  reason  why  they  should  not  be  so  construed. 
There  is  in  such  case  a  direct  reference  of  the  one  to 
the  other  within  the  meaning  of  the  law." 

8.  Under  the  circumstances  surrounding  the  execution 
of  the  two  memoranda  in  evidence,  as  disclosed  by  the 
parol  testimony,  we  are  impelled  to  the  conclusion  that 
these  two  papers  are  to  be  taken  and  construed  together 
as  parts  of  one  transaction;  and,  when  construed  in 
connection  with  the  circumstances  under  which  they  were 
executed,  and  with  the  acts  of  the  parties  in  reference 
thereto  after  they  were  executed,  they  import,'  upon  their 
face,  all  the  essential  elements  required  by  the  statute 
of  a  contract  by  the  defendant  with  Kregar  to  sell  to  him 
the  property  upon  the  terms  therein  stated. 

9.  Defendant  further  contends  that  because  Kregar 
has  not  signed  the  contract  there  is  no  mutuality  therein, 
for  which  reason  he  cannot  in  equity  enforce  the  con- 
tract; but,  by  the  great  weight  of  authority,  the  excep- 
tion to  the  general  principle  requiring  mutuality  of  obli- 
gation as  a  condition  to  a  specific  performance  of  a 
contract  that  specific  performance  may  be  granted  at 
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the  instance  of  a  party  not  originally  bound  within  the 
statute  of  frauds,  because  he  did  not  sign  the  contract 
against  another  who  did  sign  it,  is  so  firmly  established 
that  it  now  appears  to  be  the  established  rule  in  most 
jurisdictions.  Justice  v.  Lang,  42  N.  Y.  493  (l- Am.  Rep. 
576) ;  Western  Timber  Co.  v.  Kalama  River  Lum.  Co., 
42  Wash.  620  (85  Pac.  338:  6  L.  R.  A.  [N.  S.]  397:  114 
Am.  St.  Rep.  137),  and  cases  cited  in  the  footnote  to 
that  case.  This  appears  to  be  the  rule  heretofore 
announced  and  adhered  to  by  this  court.  Case  T.  M. 
Co.  V.  Smith,  16  Or.  381  (18  Pac.  641) ;  Johnston  v.  Wads- 
worth,  24  Or.  494  (34  Pac.  13). 

From  these  considerations  it  necessarily  follows  that 
the  decree  of  the  trial  court  should  be  reversed,  and  one 
entered  here  requiring  the  defendant  to  accept  and 
receive  the  tender  made  to  him  by  the  plaintiff,  and  to 
convey  to  the  plaintiff,  by  a  good  and  sufficient  warranty 
deed,  the  premises  described  in  the  complaint,  within  30 
days  from  and  after  the  filing  of  the  mandate  in  the 
court  below,  and,  in  default  thereof,  that  such  decree 
stand  for,  and  be  equivalent  to,  a  conveyance  of  the  title 
thereof  from  the  defendant  to  the  plaintiff;  and  it  is  so 
ordered.  Reversed:   Decree  Rendered. 


Argued  May  3,  decided  June  1. 1900. 
BOE   V.  ARNOIjT). 

[102  Pac.  290.] 

Public  Lands— <»rants  to  Statrs— Selection  of  Lands. 

1.  Act  OonK.  July  5,  1860,  c.  174,  14  Stat.  89,  granted  to  Oregon  for  the  con- 
struction of  a  military  wagon  road,  alternate  odd-numbered  sections  of  public 
land,  three  sections  per  mile  to  be  selected  within  six  miles  of  said  road,  and 
Act  June  18, 1874,  c.  805,  is  Stat.  80.  provided  that  patent  should  Issue  to  the 
grantee  of  the  State  after  the  lands  had  been  selected  and  approved.  Held^ 
that  the  selection  by  a  road  company  to  which  the  State  granted  its  right  and 
the  flllng  of  the  selection  list  did  not  pass  the  title  from  the  government 
until  the  selection  was  approved  by  the  Secretary  of  the  Interior. 

Public    Lands— <^ rants    for   Internal    Improvement— Assignment 
BY  State— Rights  of  Gkantee. 

2.  Where  a  military  wagon  road  company,  as  assignee  of  the  State,  has 
filed  Its  selection  of  Iwnds  under  Act  Cong.  Jnly  5, 18M,  c.  174, 14  Stat.  89,  grant- 
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ing  to  the  State  certain  land  to  aid  In  the  construction  of  a  nallltary  wagon 
road  to  be  selected  within  six  miles  of  the  road,  and  thereafter  a  s>art  of  the 
land  is  withdrawn  by  the  Secretary  of  the  Interior  and  other  lands  selected 
by  the  company  were  taken  by  It  in  place  of  the  lands  withdrawn,  so  that  the 
company  had  received  Its  full  quota  of  lands  under  the  grant,  a  grantee  of  the 
wagon  road  company  Is  estopped  from  claiming  land  covered  by  the  original 
selection. 

AnvERSS  Possession— Public  Land— Pbiob  Grant. 

S.  One  claiming  title  to  land  by  adverse  possession  for  a  period  of  ten  years 
as  against  all  persons,  but  recofi^nlzlng  the  superior  title  of  the  United  States 
Government,  and  seeking  in  good  faith  to  acquire  that  title,  may  assert  such 
adverse  possession  as  against  any  person  claiming  to  be  the  owner  under  a 
prior  grant. 

From  Malheur:    George  E.  Davis,  Judge. 

Statement  by  Mr.  Justice  McBride. 

Plaintiff,  Christ  C.  Boe,  brings  ejectment  against  Hoyt 
Arnold,  defendant,  to  recover  certain  land  situated  in 
Malheur  County. 

Defendant  makes  general  denial,  and  pleads  the  fol- 
lowing separate  defenses:  (1)  That  he  is  in  possession 
as  lessee  of  A.  N.  Soliss,  and  that  Soliss  is  the  owner  in 
fee  of  the  demanded  premises.  (2)  Act  Cong.  July  5, 
1866,  c.  174,  14  Stat.  89,  granting  to  the  State  of  Oregon 
three  sections  of  land  per  mile  of  road,  to  be  selected 
within  six  miles  on  each  side  of  said  road,  to  aid  in  the 
construction  of  a  wagon  road  from  Albany  to  the  eastern 
boundary  of  the  State;  and  the  further  act  of  June  18, 
1874  (18  Stat.  80,  c.  305),  providing  that  patent  should 
issue  to  grantee  of  the  State  after  the  lands  have  been 
selected  and  approved,  and  alleges  that  the  map  of 
definite  location  of  the  eastern  section  of  said  road  was 
filed  July  10,  1871;  that  the  demanded  premises  were 
within  the  limit  prescribed  by  the  act,  and  were  selected  by 
the  Willamette  Valley  &  Cascade  Mountain  Wagon  Road 
Company,  September  27,  1886;  that  the  Commissioner 
of  the  General  Land  Office  is  alleged  to  have  been  directed 
to  withdraw  the  odd  sections  falling  within  the  limits 
designated  on  an  accompanying  plat,  June  2,  1872,  but 
such  plat  was  not  received  by  the  local  land  office  at  La 
Grande  until  July  5,  1883;  that  on  February  18,  1893, 
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Josiah  H.  Chandler,  predecessor  in  interest  to  defendant 
and  from  whom  A.  N.  Soliss,  defendant's  lessor,  deraigns 
title,  filed  his  application  for  a  homestead  on  said  land, 
alleging  continuous  settlement  since  1881.  The  answer 
also  alleges  a  contest  on  the  part  of  the  company,  a 
decision  in  favor  of  Chandler  by  the  local  land  office, 
and  successive  appeals  from  that  office  to  the  Commis- 
sioner of  the  General  I^and  Office  and  Secretary  of  the 
Interior,  in  all  of  which  the  decision  of  the  local  land 
office  was  affirmed,  and,  after  notice  to  the  company, 
was  made  final.  It  further  alleges  that  neither  said  com- 
pany nor  any  one  in  its  behalf  questioned  said  decision, 
but,  on  the  contrary,  said  company  and  plaintiff  herein, 
who  is  its  grantee,  acquiesced  in  the  settlement,  and 
received,  without  question,  patent  to  all  other  lands  con- 
tained in  the  selection  list,  from  which  the  demanded 
premises  had  been  stricken,  and  selected  other  lands  in 
lieu  of  the  lands  in  controversy,  and  secured  patent  and 
holds  title  to  such  other  lands,  and  that  said  grant  has 
been  fully  satisfied  and  patent  issued  and  received  there- 
for by  plaintiff.  (3)  By  way  of  estoppel  defendant  pleads 
substantially  the  same  facts  recited  in  his  previous 
answer,  and  alleges  that  the  property  is  of  a  greater  value 
than  $3,000 ;  and  that  defendant  will  be  greatly  damaged 
if  plaintiff  is  suffered  to  assert  title  to  the  demanded 
premises.  (4)  That  he  holds  possession  from  A.  N. 
Soliss,  his  lessor,  alleging  continuous  settlement  of  the 
demanded  premises  by  Josiah  H.  Chandler  from  1881  to 
February  18,  1893,  and  that  Chandler  at  the  latter  date 
filed  his  application  for  a  homestead;  that  said  applica- 
tion was  contested  by  the  Willamette  Valley  &  Cascade 
Mountain  Wagon  Road  Company ;  that  Chandler  was  suc- 
cessful in  said  contest ;  that  the  company  acquiesced  in  the 
same  and  selected  other  lands  in  lieu  thereof,  for  which  it 
received  patent;  that  its  grant  is  now  fully  satisfied; 
that  the  decision  in  favor  of  Chandler  was  granted  April 
24,   1895;  that  on   December  26,   1904,   final  certificate 
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was  issued  in  favor  of  Chandler,  which  was  recorded 
in  the  record  of  deeds  for  Malheur  County  March  7, 
1905;  that  patent  to  the  demanded  premises  was  issued 
to  the  heirs  of  Chandler  on  March  5,  1906,  which  was 
recorded  May  8,  1906,  and  alleges  mesne  conveyances 
from  certain  of  said  heirs  to  A.  N.  Soliss,  defendant's 
lessor;  and  that  Soliss  was  a  purchaser  without  notice 
and  in  good  faith  of  the  demanded  premises.  (5)  That 
adverse  possession  is  and  has  been  in  Soliss  and  his 
grantors  and  predecessors  in  interest  for  more  than  ten 
years  next  preceding  the  commencement  of  this  action. 

To  this  there  is  a  reply,  denying  all  the  matters  therein, 
except  certain  matters  of  record.  From  a  judgment  in 
favor  of  defendant,  plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Brooke  &  Saxton,  with  an  oral  argument  by 
Mr.  Francis  M.  Saxton. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Charles  E.  S.  Wood,  Mr.  Dalton  Biggs,  Mr.  John 
W.  McCulloch,  and  Mr.  Albert  N.  Soliss,  with  an  oral 
argument  by  Mr.  Wood. 

Mr.  Justice  McBRroE  delivered  the  opinion  of  the  court. 

1.  The  first  question  presented  in  this  appeal  is:  Did 
the  title  to  the  lands  lying  within  the  six-mile  limit  of 
the  Willamette  Valley  &  Cascade  Mountain  Wagon  Road 
Company  grant  pass  upon  the  mere  filing  of  the  company's 
selection  list,  or  did  it  pass  upon  the  approval  of  such  list 
by  the  Secretary  of  the  Interior?  It  is  not  disputed  that 
the  company  filed  the  map  of  definite  location  of  its  road 
as  to  that  part  of  it  along  which  the  land  in  question  is 
situated,  on  July  10,  1871,  and  it  satisfactorily  appears 
that  notice  of  withdrawal  of  said  lands  from  entry  or 
sale  did  not  reach  the  local  land  office  at  La  Grande  until 
July  5,  1883.  The  evidence  shows  Chandler's  settlement 
to  have  been  instituted  in  1881  and  to  have  been  con- 
tinued to  the  present  time  by  himself  or  his  legal  repre- 
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sentatives,  or  their  grantee.  Now,  if  the  approval  of  the 
company's  sleection  list  by  the  Secretary  of  the  Interior 
was  necessary  to  pass  title  to  the  land,  plaintiff  must 
fail  in  this  action,  as  it  is  clear  that  the  Secretary  rejected 
and  struck  from  such  list  the  lands  in  controversy  here, 
and  that  they  were  subsequently  patented  to  the  heirs 
of  Chandler.  The  identical  question  involved  in  this 
action  was  considered  by  this  court  in  the  case  of 
Altschul  V.  Clark,  39  Or.  315  (65  Pac.  991),  which  was 
an  action  involving  the  construction  of  the  terms  of  this 
very  grant.  In  that  case  it  was  held  by  the  court  that 
no  title  passed  until  the  selection  had  been  approved  by 
the  Secretary  of  the  Interior.  Counsel  for  plaintiff 
frankly  admit  in  their  brief  that,  if  that  case  is  to  be 
upheld,  they  must  fail  in  their  present  contention.  That 
case  was  fully  presented,  and  the  opinion  by  Mr.  Justice 
WOLVERTON  shows  careful  research  and  consideration, 
and  we  are  satisfied  that  it  correctly  states  the  law  in 
relation  to  the  grant  in  question,  and  therefore  we  still 
adhere  to  the  doctrine  therein  announced,  so  far  as  it 
relates  to  the  date  that  title  passed  from  the  United 
States  to  the  wagon  road  company. 

The  recent  decision  in  the  case  of  the  Eastern  Oregon 
Land  Co.  v.  Brosnan  (C.  C.)  147  Fed.  807,  is  greatly 
relied  upon  by  counsel  for  plaintiff  in  their  argument  in 
this  case,  and  some  stress  is  laid  upon  the  fact  that 
Judge  WoLVERTON  who  rendered  the  opinion  in  the  case 
of  Altschul  V.  Clark,  39  Or.  315  (65  Pac.  991),  after 
further  investigation  of  the  law  on  the  federal  bench, 
arrived  at  a  different  conclusion  from  that  reached  by 
him  in  that  case.  But  the  difference  of  a  single  phrase 
in  the  two  acts  makes  the  cases  as  wide  apart  as  the 
poles.  The  granting  clause  in  the  act  of  Congress 
depended  upon  in  the  case  of  the  Land  Company  v.  Bros- 
nan  reads  as  follows : 

"There  be  and  is  hereby  granted  alternate  sections  of 
public  land  designated  by  odd  numbers,  three  sections 
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per  mile  on  each  side  of  said  road."  Act  Feb.  25,  1867, 
c.  77,  14  Stat.  409. 

The  grant  for  the  Willamette  Valley  &  Cascade  Moun- 
tain Wagon  Road  Company  reads : 

"There  be  and  is  hereby  granted  alternate  sections  of 
public  land  designated  by  odd  numbers,  three  sections 
per  mile  to  be  selected  within  six  miles  of  said  road." 

In  the  first  grant  the  law  selects  and  designates.  Noth- 
ing is  left  to  fix  the  grant,  but  merely  filing  a  map  of 
definite  location.  It  is  a  grant  in  place,  a  definite  location 
of  the  road  being  sufficient  to  fix  and  identify  it,  and 
the  learned  judge  very  properly  held  that  title  passed 
upon  such  definite  location.  Altachul  v.  Clark,  39  Or. 
315  (65  Pac.  991) ;  Wisconsin  R.  R.  Co.,  v.  Price  County, 
133  U.  S.  496  (10  Sup.  Ct.  341:  33  L.  Ed.  687).  But  in 
the  grant  under  consideration  the  words  "to  be  selected" 
are  added  to  the  word  "designated."  Here  is  no  grant 
in  place.  Here  some  agency  must  select  before  the  grant 
becomes  fixed.  Was  it  the  intention  of  Congress  that 
selections  should  be  made  and  patent  pass  without  any 
official  supervision  by  the  Government  in  its  own  behalf 
or  the  interest  of  its  citizens?  We  think  not.  Lands  to 
the  extent  almost  of  empires  have  been  granted  to  the 
very  limit  of  profusion  and  recklessness  to  aid  railroads 
and  wagon  roads,  but  it  is  inconceivable  that  it  was  the 
intention  of  Congress  to  make  the  recipient  of  so  gen- 
erous a  grant  as  this,  the  sole  judge  of  what  it  had  a  right 
to  take  without  a  shadow  of  governmental  supervision. 
The  difference  in  the  result  reached  in  the  case  of  Altschul 
V.  Clark  and  Eastern  Oregon  Land  Company  v.  Brosnan 
arises  through  a  radical  difference  in  the  terms  of  the 
grant;  one  being  a  grant  in  place  and  the  other  a  float- 
ing grant,  dependent  upon  selection.  The  two  decisions 
are  consistent  with  each  other  and  with  the  law  in  respect 
to  the  matters  heretofore  adverted  to. 

2.  In  addition  to  this,  it  appears  from  certified  copies 
of  the  list  of  land  selected  and  patented  by  the  United 
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States  to  the  Willamette  Valley  &  Cascade  Mountain 
Wagon  Road  Company  and  its  grantees,  and  by  official 
communications  of  the  Commissioner  of  the  General  Liand 
Office  and  the  Secretary  of  the  Interior,  made  in  the 
regular  course  of  business  of  their  respective  office,  that 
this  grant  has  been  completely  filled  and  the  whole  mat- 
ter closed.  Conceding,  without  deciding,  that  the  oral 
testimony  of  Col.  Wood,  manager  of  the  road  company, 
all  through  these  proceedings  was  not  admissible,  we 
think  these  official  communications  under  the  circum- 
stances in  which  they  were  made,  are  admissible,  and 
that,  taken  together,  they  show  plaintiff's  grantor  has 
already  received  and  accepted  patent  to  all  the  lands 
required  to  fill  up  its  grant,  and  therefore  indicate  that 
other  lands  must  necessarily  have  been  selected  in  place 
of  the  demanded  premises.  This  being  so,  plaintiff  is 
estopped  from  claiming  the  land  in  question. 

3.  We  are  of  the  opinion  that  the  defense  of  adverse 
possession  is  one  that  was  properly  interposed  in  this 
cause,  and  that  it  is  fully  supported  by  the  testimony. 
As  before  stated.  Chandler,  from  whom  defendant  and 
his  grantors  claim  title,  settled  upon  the  land  in  question 
in  1881,  and  resided  thereon  continuously  as  a  settler 
under  the  homestead  laws  until  1893,  when  he  filed  his 
application  for  a  homestead.  The  record  is  silent  as  to 
the  date  of  survey,  but  this  is  not  material,  as  a  survey 
had  evidently  been  made  when  he  filed  his  homestead. 
His  application  being  contested  by  plaintiff's  predecessors 
in  interest,  no  final  decision  was  reached  until  April  24, 
1895,  followed  by  a  final  certificate  in  his  favor  in  1904, 
and  a  patent  to  his  heirs  in  1906.  From  the  date  of 
his  settlement  until  his  death,  Chandler  was  in  open, 
notorious,  exclusive,  and  adverse  possession  of  the  land, 
living  upon,  improving  and  cultivating  the  same,  and 
claiming  it  adversely  to  every  one,  except  the  United 
States,  and  that  possession  and  claim  have  been  kept 
ever  since,  by  his  successors  in  interest.    If  plaintiff  and 
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his  successors  never  had  notice  of  his  adverse,  hostile 
claim  at  an  earlier  period,  they  knew  it  from  February 
18,  1893 — the  date  of  his  homestead  application.  Unless, 
therefore,  his  recognition  of  ultimate  title  in  the  United 
States  prevented  the  statute  from  running  in  Chandler's 
favor,  plaintiff,  on  his  own  theory,  is  out  of  court.  If 
the  wagon  road  grant  was  one  in  praesenti,  and  took 
effect,  as  plaintiff  claims,  from  the  date  of  filing  its  selec- 
tion list,  then  plaintiff  from  that  date  was  in  a  position 
to  maintain  ejectment  against  Chandler  and  his  succes- 
sors for  more  than  ten  years  before  the  commencement  of 
this  action.  Now,  did  the  recognition  by  Chandler  of 
superior  title  in  the  United  States,  operate  to  defeat 
defendant's  claim  of  adverse  possession?  This  question 
was  first  before  this  court  in  Fellows  v.  Evans,  33  Or. 
30  (53  Pac.  491),  ^  case  very  similar  to  the  one  at  bar. 
In  that  case  the  defendant  had  settled  upon  the  land, 
made  his  final  proof,  and  received  his  final  certificate. 
Subsequently,  however,  by  some  mistake  or  erroneous 
ruling  of  the  Land  Department,  the  land  was  patented 
to  a  wagon  road  company.  Concerning  defendant's  claim 
of  adverse  possession,  the  court  say:  "The  evidence 
shows  and  the  court  below  found  that  the  defendant  and 
his  grantors  had  been  in  the  adverse  possession  of  the 
disputed  tract  of  land  claiming  title  thereto  as  against 
all  the  world,  except  the  United  States,  for  more  than 
ten  years  prior  to  such  sale,  which  was  sufficient  to  vest 
in  him  a  perfect  title  as  against  the  wagon  road  com- 
pany." Beale  v.  Hite,  35  Or.  176  (57  Pac.  322:  58  Pac. 
102),  is  the  next  case  where  this  subject  was  involved, 
and  arose  under  the  swamp  land  act.  The  land  in  con- 
troversy was  granted  to  the  State  by  the  act  of  Congress 
of  March  12,  1860  (Act  March  12,  1860,  c.  5,  12  Stat.  3), 
as  swamp  land  and  conveyed  by  the  State  to  the  plaintiff's 
ancestor,  November  9,  1886,  though  not  patented  to  the 
State  until  1891.  In  1884  defendant  settled  upon  it  as 
a  homesteader,  claiming  that  it  was  not,  in  fact,  swamp 
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land,  but  subject  to  entry  as  government  land,  but  his 
filing  was  refused.  Having  resided  on  the  land  for  more 
than  ten  years,  he  plead  adverse  possession.  The  court 
held  that  the  evidence  showed  that  he  was  a  mere 
squatter,  occupying  what  he  believed  to  be  government 
land,  and  that,  as  the  government's  title  had  passed  to 
plaintiff,  defendant's  possession  had  not  been  adverse. 
Upon  the  facts  the  decision  was  clearly  right.  Adverse 
possession  was  not  proved  in  the  case,  and  what  follows 
in  the  opinion  must  be  regarded  as  in  the  nature  of 
dictum.  The  opinion  attempts  to  distinguish  the  case 
then  under  consideration  from  the  case  of  Fellows  v. 
Evans,  33  Or.  30  (53  Pac.  491),  remarking  that  in  that 
case  and  some  of  the  California  cases  the  defendant's 
possession  was  under  a  recognized  claim  of  title  and 
invoked  in  defense  of  a  subsequently  acquired  title. 
Fellows  V.  Evans  has  never  been  expressly  overruled; 
in  fact,  it  was  practically  affirmed  in  Beale  v.  Hite,  35 
Or.  176  (57  Pac.  222:  58  Pac.  102).  In  the  case  at  bar, 
adverse  possession  has  been  set  up  in  defense  of  the 
after-acquired  title,  and  would  be  a  good  defense  if  the 
two  cases  last  cited  are  good  law.  In  a  motion  for  rehear- 
ing the  court  cites  Altschul  v.  O'Neill,  35  Or.  202  (58 
Pac.  95),  as  being  in  accord  with  its  views  in  Beale  v. 
Hite,  35  Or.  176  (57  Pac.  222:  58  Pac.  102) ;  so  that  it 
is  evident  there  was  not  an  intent  in  the  judicial  mind  to 
overrule  Fellows  v.  Evans  in  the  case  of  Altschul  v. 
O'Neill;  but,  on  the  contrary,  it  seems  that  the  court  was 
still  of  the  opinion  that  adverse  possession  could  be  prop- 
erly interposed  in  defense  of  an  after-acquired  paper  title, 
which  was  the  situation  in  the  case  of  Fellows  v.  Evans, 
and  is  so  in  the  case  at  bar,  but  which  was  not  the  con- 
dition presented  in  Altschul  v.  O'Neill,  35  Or.  202  (58 
Pac.  95),  nor  in  the  case  of  Altschul  v.  Clark,  39  Or. 
315  (65  Pac.  991),  in  both  of  which  cases  the  plaintiff 
held  the  record  title.  In  the  two  cases  last  mentioned, 
however,  the  court  seems  to  lay  down  the  general  doctrine 
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that  adverse  possession  cannot  obtain  in  any  case  where 
the  claimant  recognizes  a  superior  title  in  the  United 
States.  Both  opinions  are  by  Mr.  Chief  Justice  Wolver- 
TON,  and  show  careful  research  and  painstaking  consid- 
eration so  characteristic  of  that  learned  jurist.  It  must 
be  acknowledged  that  there  is  much  conflict  in  the  authori- 
ties. Even  the  decisions  of  the  courts  of  the  same  state 
are  not  always  harmonious.  For  instance  in  Schleicher 
V.  Gatlin,  85  Tex.  270  (20  S.  W.  120),  which  was  much 
relied  on  by  Mr.  Justice  Bean,  in  Beat  v.  Hite,  35  Or. 
176  (57  Pac.  222:  58  Pac.  102),  has  been  overruled,  and 
the  opposite  view  expressed  by  the  same  court  in  Long- 
ley  V.  Warren,  11  Tex.  Civ.  App.  269  (33  S.  W.  304). 
The  authorities  supporting  the  doctrine  announced  in 
Beale  v.  Hitey  35  Or.  176  (57  Pac.  222:  58  Pac.  102), 
and  in  the  cases  of  Altschul  v.  O'Neill^  35  Or.  202  (58 
Pac.  95),  and  Altschul  v.  Clark,  39  Or.  315  (65  Pac. 
991),  are  cited  and  thoroughly  commented  upon  in  the 
opinions  in  those  cases,  and  it  is  needless  to  discuss  or 
cite  them  here.  But  we  are  of  the  opinion  that  the  weight 
of  authority  both  in  the  number  of  courts  and  in  the 
reasoning  advanced  is  in  favor  of  the  contention  of  the 
respondent. 

In  support  of  the  conclusion  herein  reached,  a  discus- 
sion of  some  of  the  authorities  bearing  upon  this  subject 
seems  proper  under  the  circumstances.  In  Converse  v. 
Ringer,  6  Tex.  Civ.  App.  51  (24  S.  W.  705),  decided  in 
1894,  the  Court  of  Civil  Appeals  of  Texas  held  that, 
under  their  statute  giving  title  to  one  who  has  had  adverse 
possession  of  land  for  ten  years,  possession  may  be 
adverse  to  the  true  owner,  though  maintained  under  the 
mistaken  belief  that  the  land  is  vacant,  and  with  the 
intention  of  acquiring  title  from  the  State  under  the 
homestead  or  pre-emption  laws.  It  was  there  contended 
the  appellee's  vendor,  believing  the  land  to  be  vacant, 
having  entered  into  and  held  possession  thereof  for  ten 
years,  intending  to  acquire  title  from  the  State,  that  his 
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holding  was  not  adverse  to  the  true  owner.  Mr.  Chief 
Justice  Fisher  in  deciding  the  case  says :  "The  position 
taken  by  appellant  upon  this  question  finds  support  in 
the  following  cases  decided  by  the  courts  of  this  State: 
Schleicher  v.  Gatlin,  85  Tex.  270  (20  S.  W.  121) ;  Norton 
V.  Collins,  1  Tex.  Civ.  App.  275  (20  S.  W.  1113) ;  Lumber 
Co.  V.  Ballard  (Tex.  Civ.  App.),  (23  S.  W.  921).  The  first 
case  cited  relies  for  authority  on  the  case  of  Mhoon  v. 
Cain,  77  Tex.  317.  This  case  is  more  fully  reported  in 
14  S.  W.  24,  where  the  facts  are  given,  and,  from  an 
inspection  of  the  case,  it  will  appear  that  the  question 
now  before  us  was  not  decided  by  the  court.  The  decision 
rested  upon  the  ground  that  the  party  in  possession  held 
the  land  with  a  view  to  purchase  it  from  the  true  owner 
when  it  was  ascertained  who  he  was,  and  that  he  made 
inquiry  for  the  owner  with  the  purpose  of  buying  the 
land.  He  and  one  Stone  had  agreed  that  they  would  join 
in  the  purchase  of  the  land  from  the  owner.  The  court 
held  that  possession  under  such  circumstances  was  not 
adverse  to  the  owner.  The  second  case  cited  relies  upon 
the  case  of  Schleicher  v.-  Gatlin,  and  the  third  case  noted, 
cites  no  authority  to  support  it.  In  neither  of  these  cases 
are  any  reasons  given  or  stated  for  the  rule  they 
announce ;  and  we  apprehend  that  it  would  be  an  exceed- 
ingly difficult  undertaking  to  give  a  reason  that  could 
justify  the  rule,  or  to  find  any  principle  of  law  as  a  basis 
for  its  support.  It  is  true  that  limitation  will  not  run 
when  the  land  is  vacated,  and  title  remains  in  the  State; 
but  such  is  not  the  case  here,  and  we  can  perceive  no 
good  reason  why  one  in  possession  of  land  under  the 
mistaken  belief  that  it  is  vacant,  asserting  an  exclusive 
and  adverse  claim,  having  the  exclusive  use  and  enjoy- 
ment of  it  under  a  claim  that  it  is  hostile  to  the  true 
owner,  may  not  rely  upon  such  possession  in  order  to 
prescribed  under  the  ten-year  statute.  Naked  possession 
in  hostility  to  the  claim  of  the  true  owner  is  sufficient 
as  a  basis  for  recovery  under  this  statute.   Craig  v.  Cart- 
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Wright,  65  Tex.  417.  Possession  is  not  required  to  be 
adverse  to  the  world,  but  it  is  only  needful  that  it  be 
adverse  to  the  true  owner,  or  one  claiming  adversely  to 
the  defendant."  In  Cartwright  v.  Pipes,  9  Tex.  Civ. 
App.  309  (29  S.  W.  690),  it  was  held  by  the  same  court 
that  a  person  asserting  an  adverse  claim  to  land  of  which 
he  had  been  in  the  exclusive  occupation  for  ten  con- 
secutive years,  claiming  in  hostility  to  the  true  owner, 
can  recover  it  though  he  acts  under  the  mistaken  belief 
that  it  is  vacant  public  land.  Mr.  Chief  Justice  Garrett, 
who  wrote  the  opinion  in  the  case  of  Schleicher  v.  Gatlin, 
in  speaking  of  the  decisions  in  that  and  certain  other 
cases,  says:  "We  shall  not  review  them,  and  only  say 
that,  under  the  facts  in  Schleicher  v.  Gatlin,  the  decision 
of  that  case  was  right,  and  that  the  question  was  not 
involved  in  the  decision  of  the  other  cases.  Our  opinion 
is  that  the  fact  that  a  person  in  possession  of  land 
belonging  to  another  believes  that  it  is  public  land  should 
go  to  the  jury  as  any  other  fact  showing  intent  in  order 
to  determine  the  character  of  the  possession."  So,  too, 
in  Longley  v.  Warren,  11  Tex.  Civ.  App.  269  (33  S.  W. 
304),  the  same  court  held  that  one  who  settles  on  land 
erroneously  believing  it  to  be  vacant  public  land,  and 
expecting  to  acquire  it  under  the  homestead  law,  may, 
by  such  occupancy,  acquire  title  by  adverse  possession 
against  the  true  owner.  Mr.  Justice  Stephens,  alluding 
in  the  opinion  to  the  case  of  Schleicher  v.  Gatlin,  says: 
"We  do  not,  therefore,  feel  constrained  by  that  decision 
to  approve  a  judgment  which  seems  to  us  to  be  clearly 
erroneous."  The  power  of  the  Court  of  Civil  Appeals 
to  overrule  a  decision  rendered  by  the  Supreme  Court 
of  Texas  may  well  be  doubted;  yet  the  criticism  of  the 
doctrine  promulgated,  having  originated  in  that  State, 
though  in  an  inferior  court,  is  certainly  entitled  to  some 
consideration,  particularly  so  as  it  is  participated  in 
by  the  author  of  the  opinion  in  the  principal  case. 
"Adverse  possession,"  as  defined  by  Rev.  St.  1879,  Article 
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3198,  ''is  an  actual  and  visible  appropriation  of  the  land 
commenced  and  continued  under  a  claim  of  right  incon- 
sistent with  and  hostile  to  the  claim  of  another."  It  is 
also  provided  that  the  statute  of  limitations  does  not 
run  against  the  State.  Rev.  St.  1879,  Article  3200. 
"Whenever  in  any  case  the  action  of  a  person  for  the 
recovery  of  real  estate  is  barred  by  any  of  the  provisions 
of  this  chapter,  the  person  having  such  peaceable  and 
adverse  possession  shall  be  held  to  have  full  title,  pre- 
cluding all  claims."  Rev.  St.  1879,  Article  3196. 

It  is  held  in  Bridges  v.  Johnson,  69  Tex.  714  (7  S.  W. 
506),  that  the  adverse  holding  of  land  for  the  period 
of  ten  years  invests  the  possessor  with  a  title  as  absolute 
as  if  acquired  by  patent  from  the  State,  on  which  he 
may  sustain  an  action  of  trespass  to  try  title.  See,  also. 
Branch  v.  Baker,  70  Tex.  190  (7  S.  W.  808) .  In  Clemens 
V.  Runckel,  34  Mo.  41  (84  Am.  Dec.  69),  it  was  held 
that  a  party's  possession  is  adverse  to  the  true  owner 
where  he  owns  and  holds  actual,  open,  uninterrupted, 
and  notorious  possession  of  land  to  which  he  expects  to 
acquire  a  title  by  pre-emption  whenever  it  shall  be 
brought  into  market.  Mr.  Justice  Bates,  speaking  for 
the  court,  says:  "The  defendant  and  those  under  whom 
he  claims  did  not  enter  or  hold  under  the  plaintiff.  They 
did  not  recognize  his  title.  They  had  no  privity  with 
him.  They  do  not  appear  even  to  have  known  of  the 
existence  of  his  title.  They  recognized  a  title  in  another 
person  (the  United  States),  who  was  supposed  to  be 
the  proprietor;  and,  as  to  the  United  States,  their  pos- 
session was  not  hostile;  but  they  did  expect  to  acquire 
the  title  of  the  United  States,  believing  themselves  to 
have  a  right  of  pre-emption  to  the  exclusion  of  all  other 
persons,  and  a  present  right  to  the  use  and  possession 
of  the  land."  "The  defendants,  though  without  title," 
says  Mr.  Justice  Holmes,  in  Gibson  v.  Chouteau's  Heirs, 
39  Mo.  536,  "were  in  possession  under  claim  of  title  and 
with  an  expectation  of  obtaining  the  title  from  the  United 
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States.  The  possession  of  one  with  the  intention  to 
acquire  right  of  pre-emption  has  been  held  to  work  a 
disseisin  of  all  but  the  sovereign."  The  statute  of  Mis- 
souri provides  that  a  possession  under  color  of  title  of 
a  part  of  a  tract  of  land  in  the  name  of  the  whole,  and 
exercising  during  the  time  of  such  possession  the  usual 
acts  of  ownership  over  the  whole  tract  so  claimed,  is 
deemed  a  possession  of  the  whole  tract.  Rev.  St.  Mo. 
1889,  §  6768.  It  also  declares  that  the  statute  of  limi- 
tations does  not  extend  to  any  lands  belonging  to  the 
State.  Rev.  St.  Mo.  1889,  §  6772.  In  Barry  v.  Otto,  56 
Mo.  177,  it  is  held  that  ten  years'  adverse  possession  is 
not  only  a  bar  to  the  statute  of  limitations,  but  it  creates 
in  the  possessor  an  affirmative  title  under  which  he  may 
maintain  ejectment,  and  that  such  possession  raises  a 
presumption  that  the  title  has  emanated  from  the  Gov- 
ernment, and  is  vested  in  the  holder.  See,  also,  Davis 
V.  Thompson,  56  Mo.  39.  In  Page  v.  Fowler,  28  Cal. 
605,  it  is  held  that,  to  constitute  adverse  possession  of 
public  land,  it  is  sufficient  if  the  party  in  possession, 
and  claiming  that  his  possession  is  adverse  as  against  a 
prior  possessor,  claims  the  right  .to  possession  as  against 
all  the  world,  except  the  United  States.  "It  is  requisite," 
says  Mr.  Justice  Rhodes,  in  Hayes  v.  Martin,  45  Cal.  559, 
"that  a  party  who  relies  upon  the  statute  should  show 
that  he  claims  title  in  hostility  to  the  United  States.  He 
may  admit  title  in  the  United  States,  either  with  or  with- 
out a  claim  on  his  part  of  the  right  to  acquire  the  title 
from  the  United  States,  and  it  is  sufficient  if  he  has  such 
possession  as  is  required  by  the  statute,  and  claims  in 
hostility  to  the  title  which  plaintiff  establishes  in  the 
action."  In  California  the  statute  prescribes  what  shall 
constitute  an  adverse  holding  of  real  property  under  a 
claim  or  color  of  title.  Deering's  Code  Civ.  Proc.  §  323 
et  seq.  It  is  also  held  in  that  State  that  an  adverse  pos- 
session of  land  for  the  statutory  period  vests  the  occu- 
pant with  an  absolute  title  thereto.   Simson  v.  Eckstein, 
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22  Cal.  580;  Arrington  v.  Liscom,  34  Cal.  365  (94  Am. 
Dec.  722) ;  Cannon  v.  Stockmon,  36  Cal.  535  (95  Am. 
Dec.  205) ;  Morris  v.  De  Celts,  51  Cal.  56;  Pacific  Life 
Ins.  Co.  Y.  Stroup,  63  Cal.  150;  Johnson  v.  Brozvn,  63 
Cal.  391.  To  the  effect  that  a  possession  of  land  in 
subordination  to  the  title  of  the  United  States  may  be 
adverse  as  to  another  claimant,  see  Mc Mantis  v.  (/ Sulli- 
van, 48  Cal.  7;  Lord  v.  Saiuyer,  57  Cal.  65;  Francona 
V.  Neivhouse  (C.  C.)  43  Fed.  236;  Northern  Pac.  Ry. 
Co.  V.  Kranich  (C.  C.)  52  Fed.  911;  Rathbone  v.  Boyd, 
30  Kan.  485  (2  Pac.  664) ;  Moore  v.  Brownfield,  7  Wash. 

23  (34  Pac.  199).  It  has  been  held  that  the  possession 
of  land  by  one  who  recognizes  the  title  of  another  thereto, 
may  nevertheless  constitute  an  adverse  holding  as  against 
the  true  owner.  Skiptvith  v.  Martin,  50  Ark.  141  (6 
S.  W.  514) ;  Unger  v.  Mooney,  63  Cal.  586  (49  Am.  Rep. 
100) ;  Johnson  v.  Gorham,  38  Conn.  513;  Clark  v.  Gil- 
bert, 39  Conn.  94;  Portis  v.  Hill,  14  Tex.  69  (65  Am. 
Dec.  99);  Elliott  v.  Mitchell,  47  Tex.  445;  Pearson  v. 
Boyd,  62  Tex.  541.  In  Mather  v.  Walsh,  107  Mo.  121 
(17  S.  W.  755),  it  is  held  that  the  assertion  of  title  by 
an  occupant  as  against  the  plaintiff  in  the  action  is 
sufficiently  adverse  as  to  him  to  start  the  limitation.  It 
need  not  be  an  assertion  of  claim  "against  all  the  world." 
"Actual,  uninterrupted,  and  notorious  possession  under 
a  claim  of  right,"  says  Mr.  Justice  Anders,  in  Moore  v. 
Brotvnfield,  7  Wash.  23  (34  Pac.  199),  "is  sufficient  with- 
out color  of  title ;  and  such  possession  need  not  be  adverse 
to  all  the  world."  In  Marshall  v.  McDaniel,  12  Bush. 
(Ky.)  378,  it  is  held  that  a  continued,  actual,  adverse 
holding  for  a  period  of  nearly  35  years  perfects  the  title 
to  land  against  all  the  world,  unless  it  be  the  common- 
wealth. The  adverse  holding  need  not  be  against  the 
whole  world  to  put  the  statute  of  limitations  in  motion, 
but  the  term  is  used  to  impart  notice;  for,  if  the  owner 
has  not  actual  knowledge  that  some  person  has  entered 
upon  his  premises,  the  possession  of  the  latter  must  be 
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of  such  a  character  as  to  be  constructive  notice  to  all 
the  world,  on  the  theory  that  the  owner  has  left  some 
person  in  charge  who  will  notify  him  if  his  rights  are 
being  invaded.  Close  v.  Samm,  27  Iowa,  503;  Teabout 
V.  Daniels,  38  Iowa,  158;  Poignard  v.  Smith,  6  Pick. 
(Mass.)  172;  Alexander  v.  Polk,  39  Miss.  739;  Turpin 
V.  Saunders,  32  Grat.  (Va.)  27;  Cook  v.  Babcock,  11 
Cush.  (Mass.)  206.  The  statutes  of  California,  Mis- 
souri, and  Texas  do  not,  in  our  judgment,  so  materially 
alter  the  common-law  doctrine  of  adverse  possession  as 
to  render  necessary  a  different  rule  of  interpretation  in 
this  State  from  that  which  prevails  in  those  jurisdic- 
tions. The  latest  decisions  of  the  Supreme  Court  of  the 
United  States  rendered  in  cases  having  many  features 
similar  to  the  case  at  bar  should  of  themselves,  in  our 
judgment,  justify  this  court  in  overruling  and  reced- 
ing from  the  doctrine  enunciated  in  Altschul  v.  O'Neill, 
Altschul  V.  Clark,  and  Beale  v.  Hite,  so  far  as  they 
conflict  with  the  views  herein  announced.  Missouri  Land 
Co.  V.  Wiese,  208  U.  S.  234  (28  Sup.  Ct.  294 :  52  L.  Ed. 
466) ;  Missouri  Land  Co.  v.  Wrick,  208  U.  S.  250  (28 
Sup.  Ct.  299:  52  L.  Ed.  473)  ;  Iowa  R.  R.  Co.  v.  Blumer, 
206  U.  S.  482  (27  Sup.  Ct.  769:  51  L.  Ed.  1148).  In 
view  of  the  authorities  here  cited,  and  especially  in  the 
light  of  the  views  so  lately  expressed  by  the  highest 
tribunal  of  the  nation,  we  now  hold  that  one  claiming 
title  to  land  by  adverse  possession  for  a  period  of  ten 
years  as  against  all  persons,  but  recognizing  the  superior 
title  of  the  United  States  Government,  and  seeking  in 
good  faith  to  acquire  that  title,  may  assert  such  adverse 
possession  as  against  any  person  claiming  to  be  the  owner 
under  a  prior  grant.  Holding  these  views,  we  are  of 
the  opinion  that  the  judgment  of  the  court  below  should 
be  affirmed;  and  it  is  so  ordered.  Affirmed. 

'  Mr.  Justice  King,  having  been  of  counsel,  did  not 
sit  in  this  case,  nor  take  part  in  its  decision. 
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Decided  June  8.  1000. 

BARDE  V.  WIIiSON. 

[102  Pac.  801.] 

Appeal  and  Error— Notice  on  Appeal  in  Open  Court. 

1.  The  abstract  on  appeal,  showing  verdict  was  rendered  November  0th 
(by  mistake  for  December  0th),  contained  a  Journal  entry  that  on  December 
10th  plalntifT^s  motion  "to  set  aside  the  verdict  *  *  and  the  Judgment  entered 
thereon"  was  denied,  and  thereupon  plaintiffs  in  open  court  gave  notice;  also 
a  Journal  entry  that  on  December  10th,  the  verdict  having  been  returned 
that  day,  Judgment  was  rendered  for  defendant.  Held,  that  from  the  recital 
that  the  motion  was  to  set  aside  the  Judgment,  as  well  as  the  verdict,  and  the 
presumption  that  the  court,  as  was  its  duty  under  Section  801,  B.  &  O.  Comp., 
as  amended  by  Laws  1007,  p.  812.  9  4,  gave  Judgment  on  the  day  verdict  was 
returned,  there  was  no  doubt  that  the  Judgment  was  not  given  or  entered 
December  10th,  but  there  was  a  mistake  in  such  date,  so  that  notice  of  appeal 
in  open  court  was  not  given  at  the  time  Judgment  was  rendered,  as  required 
by  Section  640,  B.  A  O.  Oomp. 

Appeal  and  Error— Notice  of  Appeal— Necessity. 

S.  Notice  of  appeal  must  be  served  in  the  manner  and  at  the  time  pre- 
scribed by  the  statute  to  give  the  appellate  court  Jurisdiction  of  the  subject- 
matter;  and  the  right  to  hear  and  determine  the  cause  cannot  be  given  by 
consent  of  the  parties,  or  by  the  court  waiving  strict  compliance  w^ith  the 
.statute. 

From  Multnomah:   Earl  C.  Bronaugh,  Judge. 

This  is  an  action  by  M.  Barde  and  others  against 
J.  T.  Wilson.  From  a  judgment  in  favor  of  defendant, 
plaintiffs  appeal.  Respondent  files  motion  to  dismiss  the 
appeal.  Dismissed. 

On  Motion  to  Dismiss. 

Mr.  Alex  Bernstein  for  the  motion. 
Mr.  R,  R.  Giltner,  contra. 

Per  Curiam  :  The  defendant's  attorney  calls  attention 
to  the  transcript  in  this  action,  sent  up  by  the  clerk  of  the 
trial  court,  and  moves  to  dismiss  the  appeal  on  the  ground 
that  the  notice  was  not  given  at  the  proper  time.  The 
plaintiffs'  attorney  relies  upon  a  stipulation  of  the  parties, 
wherein  it  is  specified  that  the  appeal  shall  be  tried  on 
a  printed  record,  and  maintains  that,  according  to  the 
terms  of  the  agreement,  an  abstract  was  served  on  the 
adverse  party  and  filed  in  this  court;  that  the  synopsis 
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filed  shows  that  a  notice  of  appeal  was  given  in  open 
court  when  the  judgment  was  rendered;  that  upon 
service  of  the  abstract,  if  the  defendant's  attorney  had 
considered  it  imperfect  or  unfair,  and  desired  to  file  an 
amended  abstract,  he  had  ten  days  in  which  to  do  so 
(Rule  5  of  the  Supreme  Court,  50  Or.  572:  91  Pac.  viii) ; 
that  he  did  not  take  advantage  of  this  right,  and,  by 
reason  thereof,  is  estopped  to  dispute  the  correctness  of 
the  statements  contained  in  the  abstract  filed — and 
especially  so,  when  no  motion  to  dismiss  the  appeal  was 
made  until  ^fter  the  time  for  serving  another  notice 
had  expired. 

1.  It  is  manifest  from  the  abstract  that  a  verdict  for 
the  defendant  was  given  November  9,  1908,  and  that  a 
motion  to  set  aside  the  verdict  and  for  a  new  trial  was 
filed  the  next  day  and  overruled  December  19,  1908.  The 
entry  made  in  the  journal  at  that  time,  omitting  the 
immaterial  parts,  is  as  follows: 

"Now,  at  this  time,  this  cause  coming  on  to  be  heard 
(on)  the  notice  filed  herein  by  plaintiffs  to  set  aside  the 
verdict  of  the  jury  heretofore  returned  in  the  above- 
entitled  action  and  the  judgment  entered  thereon,  and  to 
grant  plaintiffs  a  new  trial,  *  *  and  the  court  having 
heard  the  arguments  of  counsel  for  and  against  the 
motion,  and  being  fully  advised  in  the  premises,  it  is 
ordered  that  said  motion  be  and  the  same  is  hereby  denied. 
Thereupon  counsel  for  plaintiffs  in  open  court  gave  notice 
of  appeal  from  the  judgment  entered  herein  in  favor  of 
the  defendant  and  against  the  plaintiffs,  and  from  the 
whole  thereof,  to  the  Supreme  Court  of  the  State  of 
Oregon.  (Signed)  Earl  C.  Bronaugh,  Judge." 

Immediately  after  the  entry  noted,  the  following  state- 
ments appear  in  the  abstract,  to-wit: 

"And  afterwards,  on  the  19th  day  of  December,  1908, 
it  being  the  12th  day  of  said  term,  the  following  judg- 
ment was  rendered  (omitting  title).  'Now,  at  this  time, 
this  cause  coming  on  to  be  heard,  on  motion  of  counsel 
for  defendant  for  judgment  on  the  verdict,  and  it  appear- 
ing to  the  court  that  the  jury  duly  impaneled  in  the 
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above-entitled  cause,  has  on  this  day  returned  into  open 
court  their  verdict  in  favor  of  the  defendant  and  against 
the  plaintiffs,  in  the  sum  of  $472.90.  It  is,  therefore, 
considered  and  ordered  by  the  court  that  the  defendant 
do  have  and  recover  of  and  from  the  above-named  plain- 
tiffs the  sum  of  four  hundred  seventy-two  and  90-100 
($472.90)  dollars,  and  for  his  costs  and  disbursements 
in  this  action  allowed  and  taxed  at  $53.95,  and  that 
execution  issue  therefor. 
(Signed)  Earl  C.  Bronaugh,  Judge.' " 

The  abstract,  so  far  as  essential,  concludes  as  follows : 

"Plaintiffs  at  this  time  by  their  attorneys  *  *  gave 
notice  in  open  court  that  the  plaintiffs  appeal  from  the 
above  judgment  and  from  the  whole  thereof  to  the 
Supreme  Court  of  the  State  of  Oregon,  which  said  appeal 
is  hereby  allowed.  Dated  this  19th  day  of  December, 
1908." 

A  party  to  a  judgment  in  any  action,  desiring  to  appeal 
therefrom,  may,  by  himself  or  attorney,  give  notice  in 
open  court  at  the  time  the  judgment  is  rendered  that  he 
appeals  from  the  decision  or  from  some  specified  part 
thereof  to  the  court  to  which  the  appeal  is  sought  to  be 
taken.  Section  549,  B.  &  C.  Comp.  When  a  trial  has 
been  had  by  a  jury,  judgment  shall  be  given  by  the 
court  in  conformity  with  the  verdict  and  so  entered  by 
the  clerk  within  the  day  on  which  the  verdict  is  returned. 
Section  201,  B.  &  C.  Comp.,  as  amended  by  Laws  1907, 
p.  312,  §  4. 

The  abstract  states  that  the  verdict  was  returned 
November  9,  1908,  but  an  error  was  undoubtedly  made 
in  naming  the  month.  It  should  have  been  December. 
As  the  judgment  was  required  to  be  given  and  entered 
within  the  day  on  which  the  verdict  was  returned,  the 
oral  notice  of  appeal  could  have  been  given  only  on 
December  9,  1908.  The  first  journal  entry  hereinbefore 
set  forth  states  that  the  motion,  which  was  overruled 
December  19,  1908,  was  invoked  "to  set  aside  the  verdict 
of  the  jury  heretofore  returned  in  the  above-entitled 
action  and  the  judgment  entered  thereon";  thus  impliedly 
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showing  that  the  judgment  had  been  entered  prior  to 
the  denial  of  the  motion  for  a  new  trial.  The  second 
journal  entry  quoted  contains  the  following  finding: 

"And  it  appearing  to  the  court  that  the  jury  duly 
impaneled  in  the  above-entitled  cause  has  on  this  day 
returned  into  open  court  their  verdict,"  etc. 

It  thus  inferentially  appears  that  the  judgment  was 
given  and  entered,  as  by  law  required,  on  December  9, 
1908.  The  recitals  to  which  attention"  has  been  called, 
supplemented  as  they  are  by  the  presumption  that  official 
duty  has  been  regularly  performed,  leave  no  doubt  that 
the  judgment  rendered  on  the  verdict  was  not  given  or 
entered  December  19,  1908,  as  stated  in  the  abstract,  so 
that,  relying  upon  the  abstract  alone,  we  must  conclude 
that  the  day  of  the  month  thus  stated  was  erroneously 
given. 

2.  The  proper  giving  of  a  notice  of  appeal  relates  to 
jurisdiction  of  the  subject-matter,  in  that  it  must  be 
served  at  the  time  and  in  the  manner  prescribed  by 
statute,  which  is  a  grant  of  sovereign  power.  This  right 
to  hear  and  determine  a  cause  cannot  be  conferred  by 
consent  of  the  parties,  nor  can  a  strict  observance  of 
the  requirements  of  a  statute  be  waived  by  a  court. 

Since  the  notice  of  appeal^  which  was  oral,  was  not 
given  at  the  time  the  judgment  was  rendered,  it  follows 
that  the  appeal  ought  to  be  dismissed,  and  it  is  so  ordered. 

Dismissed. 


ArRued  February  10.  decided  March  9.  rehearlns  denied  April  27.  ItiOO.    Oosts 

relaxed  June  8. 1000. 

lilTHBRI^AND   v.  COHN   REAI^  ESTATE   CO. 

[100  Pac.  1;  102  Pac.  80B.] 

Mbohanios^  Likns— Agrbkment  or  Consent  of  Ownbb. 

1.  Under  Section  6640,  B.  &  O.  Comp.,  providing  that  every  contractor 
shall  have  a  Hen  for  the  work  done  in  the  construction  of  the  building  at  the 
Instance  of  the  owner  or  his  agent  and  that  every  architect  having  charge  of 
the  construction  of  a  building  shall  be  deemed  the  agent  of  the  owner,  a  con- 
tractor claiming  a  Hen  must  show  a  contract  with  the  owner,  or  with  his 
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authorized  agent,  and  a  contractor  relying  on  a  contract  with  an  architect 
employed  only  to  make  plans,  under  an  agreement  for  compensation  if  the 
owner  proceeds  with  the  construction  of  the  building.  Is  not  entitled  to  a  Hen, 
where  the  owner  had  decided  not  to  erect  the  building. 

Costs— On  Appsal— Unnboessaby  Matter. 

2.  Under  Supreme  Oourt  rulett,  60Or.  674  ^01  Pac.  IX),  requiring  the  abstract 
of  the  record  to  contain  so  much  of  the  complaint,  etc.,  involved  in  the  appeal^ 
as  may  be  necessary  to  explain  the  questions  raised,  costs  will  not  be  allowed 
for  the  printing  of  pleadings  having  no  bearing  on  the  Issues  on  appeal  and 
unnecessarily  included  in  the  abstract. 

Costs— On  Appeal— Tbansoript  of  Evidence— Oahbon  Copt. 

8.  Under  Supreme  Oourt  rule  8,  60  Or.  678(91  Pac.  IX),  providing  that  "In 
equity  cases  the  brief  shall  contain  such  portion  of  the  evidence  as  may  be 
deemed  material  *  *  in  either  narrative  form  or  by  question  or  answer,"  the 
expense  of  a  carbon  copy  of  the  transcript  of  evidence  on  appeal  is  not  a 
proper  disbursement. 

From  Multnomah:   Arthur  L.  Frazer,  Judge. 

Statement  by  Mr.  Justice  Eakin. 

This  is  a  suit  by  F.  L.  Litherland  against  the  S.  Mor- 
ton Cohn  Real  Estate  &  Investment  Company,  to  foreclose 
a  mechanic's  lien.  In  December,  1906,  defendant  con- 
templated the  erection  of  a  six-story  building  on  the 
northwest  comer  of  Eleventh  and  Washington  streets, 
Portland,  Oregon,  and  accordingly  employed  Emil  Schacht 
as  architect  therefor.  The  contract  between  defendant 
and  Emil  Schacht  provides  that  as  defendant  is  to  erect 
a  six-story  building,  and  Schacht  is  to  be  the  architect 
of  the  same,  it  is  agreed  that,  if  the  bids  received  by 
Schacht  for  the  erection  of  the  building  should  exceed 
$130,000  for  its  total  cost,  the  defendant  is  to  have  the 
privilege  of  declining  to  build,  and  provides  what  fees 
Schacht  is  to  have  in  case  defendant  does  not  proceed 
with  the  building,  and  what,  in  case  it  does  build,  and 
that  defendant  reserves  to  itself  the  right  of  directing, 
through  its  representatives,  all  work  and  maintain  con- 
trol of  the  same.  Bids  for  the  concrete  and  grading 
work  were  received  by  Schacht  on  February  16,  1907, 
and  plaintiff  was  the  lowest  bidder  therefor,  at  the  price 
of  $6,500.  Defendant  declined  to  make  any  contract  for 
the  grading  and  cement  work  until  all  the  bids  should 
be  received,  that  it  might  know  the  total  cost.    The  bids 
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for  the  balance  of  the  structure  were  taken  March  6, 
1907,  and  defendant  declined  to  proceed  with  the  erection 
of  the  building,  because  the  bids  ran  too  high.  The  testi- 
mony on  behalf  of  plaintiff  tended  to  show  that  Schacht 
stated  to  plaintiff  that  his  bid  was  the  lowest  and  directed 
him  to  proceed  with  the  work.  Schacht,  however,  denies 
that  he  directed  him  to  proceed.  Plaintiff  immediately 
began  excavating  and  performed  work  to  the  amount  of 
$603,  when  he  was  directed  to  stop,  and  he  thereupon 
filed  a  notice  of  lien  upon  the  property  for  said  amount, 
and  brought  this  suit  to  foreclose  the  same.  Defendant 
answered  the  complaint.  The  cause  was  tried,  and  the 
court  made  findings  in  favor  of  plaintiff  and  rendered 
a  decree  thereon,  from  which  defendant  appeals. 

Reversed:  Suit  Dismissed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs,  ^Bernstein  &  Cohen,  with  an  oral  argument  by 
Mr,  Alex  Bernstein, 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Cake  &  Cake,  with  an  oral  argument  by  Mr. 
William  M.  Cake. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

1.  To  establish  a  mechanic's  lien  upon  a  lot  or  build- 
ing, the  claimant  must  connect  himself  with  the  owner, 
either  by  showing  that  the  claimant  contracted  with  the 
owner  or  his  agent  (Section  5640,  B.  &  C.  Comp.),  or 
that  he  performed  the  work  for  one  who  was  erecting 
the  building  with  the  owner's  consent  (Section  5643). 
Section  5640,  B.  &  C.  Comp.,  provides  that  every 
mechanic,  contractor,  and  laborer,  performing  labor  in 
the  construction  of  a  building,  shall  have  a  lien  thereon 
for  the  work  done,  at  the  instance  of  the  owner  of  the 
building  or  his  agent;  and  every  contractor,  architect, 
or  builder,  having  charge  of  the  construction  of  the 
building,  shall  be  held  to  be  the  agent  of  the  owner,  for 
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the  purposes  of  this  act.  Plaintiff  contends  that  the 
architect  was  the  agent  of  the  owner  in  this  case  in  mak- 
ing the  contract  with  plaintiff,  but  we  find  in  the  record 
no  authority  for  the  architect  to  make  contracts  for  the 
erection  of  a  building;  but  the  architect's  contract  with 
defendant  related  only  to  the  plans  and  his  compensa- 
tion and  matters  relating  thereto,  in  case  defendant  pro- 
ceeded with  its  construction.  It  is  held  in  Rankin  v. 
Malarkey,  23  Or.  593  (32  Pac.  620:  34  Pac.  816),  that 
the  claimant  must  connect  himself  with  the  owner  of 
the  property  by  contract,  by  showing  that  the  claimant 
contracted  with  the  owner  or  his  agent.  So  far  as  that 
case  requires  that  fact  to  be  stated  in  the  notice  of  lien, 
it  is  overruled  in  Osbom  v.  Logtis,  28  Or.  302  (37  Pac. 
456:  38  Pac.  190:  42  Pac.  997);  but  otherwise  it  is 
followed.  In  that  case  Judge  Wolverton  says :  "Whether 
the  person  for  whom  the  labor  is  done  or  to  >Yhom  the 
materials  are  furnished  was  an  agent  under  the  statute, 
or  had  authority  to  bind  the  owner,  and  entitle  the 
laborer  or  material  man  to  a  lien,  is  a  matter  of  pleading 
and  proof  at  the  trial."  This  was  again  affirmed  in 
Smith  V.  Wilcox,  44  Or.  323  (74  Pac.  708:  75  Pac.  710)., 
in  which  Judge  Wolverton  says:  "To  facilitate  the 
acquirement  of  the  lien,  however,  the  statute  has  made 
the  original  contractor  an  agent  of  the  owner,  while 
in  charge  of  the  construction.  Necessarily  he  is  given 
the  primary  control  thereof.  He  may  authorize  some 
other  person  to  superintend  or  take  the  management  of 
the  work,  or  the  parties  may  agree  that  an  architect  or 
a  special  builder  shall  be  in  charge;  but  unless  there 
is  some  such  provision  to  shift  the  supervision  he  is 
necessarily  intrusted  with  it.  Being  in  entire  charge 
therefore  of  the  construction,  he  may  subject  the  build- 
ing to  a  lien  by  the  employment  of  any  person  to  per- 
form labor  or  furnish  material  therefor.  *  ♦  The  principle 
upon  which  mechanics'  liens  are  upheld,  where  they  are 
given  to  persons  other  than  those  contracting  directly 


June,  1909]    Litherland  v.  Cohn  Real  Estate  Co.  75 

with  the  owner,  is  that  the  contractor  becomes,  for  the 
purpose  of  the  statute,  an  agent  of  the  owner,  and  thus 
do  all  such  persons  indirectly  contract  with  the  owner." 

The  plaintiflf  does  not  claim  as  a  laborer  or  sub- 
contractor, but  as  an  original  contractor  with  the  owner, 
and  to  entitle  him  to  a  lien  he  must  show  a  contract 
directly  with  the  owner,  made  by  an  agent  having 
authority  to  bind  the  owner;  but  the  defendant  did  not 
at  any  time  decide  to  erect  the  building  or  give  any  one 
authority  to  contract  wuth  relation  thereto.  The  architect 
was  not  authorized  to  make  the  conract  for  the  construc- 
ion  of  the  building  and  could  make  none  that  would  bind 
the  owner,  and  therefore  the  plaintiflf  has  no  contract 
with  the  defendant  or  lien  upon  its  property. 

The  decree  of  the  court  below  will  be  reversd,  and  suit 
dismissed.  Reversed:  Suit  Dismissed. 


Decided  June  8.  1900. 

On  Motion  to  Retax  Costs. 

[108  Pac.  808.] 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

2.  Three  items  of  cost  were  objected  to  by  plaintiflf: 
(1)  "Printing  abstract  of  record,  $22.00,'*  for  the  reason 
that  it  contains  10  pages  of  unnecessary  matter ;  (2)  "cost 
of  transcript  of  testimony,  $37.80,"  for  the  reason  that 
the  actual  sum  paid  therefor  was  $28.50;  (3)  "printing 
brief,  $83.00,"  for  the  reason  that  the  testimony  is  printed 
in  full,  containing  40  pages  more  than  was  necessary. 
The  clerk  sustained  these  objections,  and  the  defendant 
moves  the  court  to  retax  the  costs.  Rule  9  of  this  court 
(50  Or.  574 ;  91  Pac.  ix)  requires  that  the  abstract  shall 
contain  so  much  of  the  complaint,  answer,  motions,  and 
demurrers,  and  rulings  thereon,  if  involved  in  the  appeal, 
and  the  judgment  or  decree,  as  may  be  necessary  to 
explain  the  questions  raised  on  the  appeal.  In  this  case 
the  abstract  contains  the  pleadings    in    full,    with    the 
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verifications,  decree,    and    notice    and    undertaking  on 
appeal. 

But  two  issues  were  involved  on  the  appeal :  The  rul- 
ing on  demurrer  to  defendant's  cross-complaint  setting 
up  a  claim  for  damages,  which  seems  to  have  been  after- 
wards abandoned ;  and  the  authority  of  Schacht,  as  archi- 
tect, to  bind  the  defendant  by  a  builder's  contract.  The 
portion  of  the  complaint  relating  to  the  lien  and  the 
statement  of  relief  sought  and  verification  thereto,  the 
demurrer  to  the  complaint  and  ruling  thereon,  had  no 
bearing  upon  these  issues,  and  were  unnecessarily 
included  in  the  abstract.  Also,  the  decree,  notice,  and 
undertaking  on  appeal  were  improperly  included,  making 
ten  pages  of  unnecessary  printing. 

3.  Defendant  admits  that  the  transcript  of  evidence 
cost  only  $28.50,  but  claims  the  additional  $9.45  was  paid 
for  a  carbon  copy  thereof.  This  is  not  a  proper  dis- 
bursement. Rule  8  (50  Or.  573:  91  Pac.  ix)  provides 
that  "in  equity  cases  the  brief  shall  contain  such  portion 
of  the  evidence  as  may  be  deemed  material  *  *  in  either 
narrative  form  or  by  question  and  answer."  This  allows 
some  latitude  and  discretion  for  the  attorney  as  to  what 
is  necessary  and  the  form  in  which  it  shall  be  printed. 
The  testimony  of  Emil  Schacht  and  of  the  plaintiff's 
direct  and  cross-examination,  and  two  or  three  pages 
of  Schacht's  testimony  on  rebuttal,  were  material, 
although  this  might  have  been  abbreviated  to  some  extent. 
That,  however,  was  in  the  discretion  of  the  attorney; 
but  there  are  about  23  pages  of  the  evidence,  the  printing 
of  which  was  unnecessary  and  improperly  charged  as 
disbursements. 

We  will  disallow  $23  of  the  charge  for  printing  the 
brief,  deducting  from  the  cost  bill  $42.45  in  all,  and 
retaxing  the  cost  bill  at  $138.10. 

Reversed:  Dismissed:  Costs  Retaxed. 
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Argued  May  8,  decided  June  8«  1909. 

RAFFERTY   v.  DAVIS. 

[102  Pac.  805.] 

Taxation— Sale  fob  Nonpayment  of  Tax— Evidence  as  to  Validity. 

1.  One  who  claims  as  assignee  of  a  certificate  of  a  sale  of  property  for 
nonpayment  of  taxes  made  to  tlie  county,  and  not  by  certificate  or  deed 
made  to  himself  as  a  direct  purchaser,  has  the  burden  of  showing  every 
requisite  of  a  valid  sale  or  of  bringing  himself  within  the  provisions  of  some 
valid  curative  statute,  and  must  prove  advertisement  for  the  period  required 
by  law. 

Taxation— Sale  for  Nonpayment  of  Tax— Notice  of  Sale— Proof  of 
Publication. 

2.  Under  a  statute  requiring  that  the  affidavit  of  publication  of  notice  of 
sale  for  taxes  shall  be  made  by  the  printer,  his  foreman,  or  principal  clerk,  an 
affidavit  by  one  who  styled  himself  "Foreman  of  the  Eastern  Oregon  Repub- 
lican" is  insufficient,  where  there  is  nothing  to  show  that  the  person  making 
the  affidavit  was  the  foreman  of  the  printer,  or  what  department  of  the  work 
be  was  foreman  of. 

Taxation— Sale— Notice— Publication— Proof. 

8.  Where  the  affidavit  to  prove  publication  of  a  notice  of  a  tax  sale  is 
sworn  to  before  a  notary  who  fails  to  attach  his  official  seal,  the  affidavit  is 
worthless. 

Taxation— Sale  for  Nonpayment  of  Tax— Publication  of  Notice- 
Curative  ACT. 

4.  There  can  be  no  valid  sale  of  land  for  nonpayment  of  taxes  where 
there  is  no  valid  advertisement  of  the  sale,  and  it  is  not  within  the  power  of 
the  legislature,  by  a  curative  act,  to  avoid  such  defect,  and  thereby  take  one 
person^s  property  and  give  it  to  another. 

Abatement  and  Revival— Matter  in  Bar  and  Abatement— Order 
OF  Pleading- Waiver. 

5.  In  an  action  by  a  landowner  to  recover  lands  held  under  a  tax  title, 
the  defense  that  no  tender  of  taxes  paid  has  been  made  by  plalntifT,  comes 
too  late  after  pleading  in  bar,  as  the  plea  in  bar  waives  the  matter  in  abate- 
ment. 

Taxation— Action  to  Try  Title- Measure  of  Damages— Injuries  to 
Property— Detention  for  Loss  or  Use. 

6.  The  measure  of  damages  to  a  landowner  on  recovering  possession  from 
one  who  holds  under  a  void  tax  title,  is  the  rental  value  of  the  land  as 
improved  by  the  purchaser,  deducting  therefrom  the  reasonable  market 
value  of  any  permanent  improvements  placed  on  the  land  by  the  purchaser. 

From  Union:   John  W.  Knowles,  Judge. 

Statement  by  Mr.  Justice  McBride. 

This  is  an  action  in  ejectment  brought  by  Rachel  J. 
Raflferty,  an  insane  person,  by  A.  D.  Buzzard,  her 
guardian,  against  A.  B.  Davis  to  recover  certain  lands 
in  Union  County. 
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The  complaint  alleges  that  plaintiff  was  on  the  22d 
day  of  April,  1896,  duly  declared  insane  by  the  county 
court  of  Union  County,  and  committed  to  the  Oregon 
State  Insane  Asylum ;  that  on  September  24,  1907,  A.  D. 
Buzzard  was  duly  appointed  guardian;  that  at  all  dates 
before  mentioned,  and  up  to  the  commencement  of  this 
action,  plaintiff  was  the  owner  in  fee  and  entitled  to  the 
possession  of  the  demanded  premises ;  that  for  more  than 
six  years  defendant  has  been,  and  now  is,  wrongfully 
and  unlawfully  in  possession  of  the  demanded  premises, 
using  and  occupying  the  same;  and  that  the  reasonable 
value  of  such  use  and  occupancy  is  $150  per  year.  Plain- 
tiff prays  judgment  for  the  property  and  the  sum  of 
$900  damages. 

Defendant  answered,  admitting  the  allegations  as  to 
the  insanity  of  plaintiff  and  the  appointment  of  her 
guardian,  and  denying  generally  every  other  allegation 
in  the  complaint,  except  as  otherwise  alleged  in  the 
answer.  Defendant  makes  two  further  and  separate 
defenses:  (1)  That  during  the  year  1895  plaintiff,  under 
the  name  of  Rachel  Rafferty,  was  the  owner  of  the 
record  title  to  the  demanded  premises;  that  they  were 
regularly  and  legally  assessed  to  her  by  the  assessor  of 
Union  County,  Oregon,  for  the  year  1895,  and  the  taxes 
thereon  for  that  year  were  duly  and  regularly  levied 
by  the  county  court;  that  such  taxes  were  never  paid, 
but  became  delinquent,  and  were  extended  upon  the 
delinquent  tax  roll  of  such  county,  with  the  costs  charged 
thereon  as  delinquent,  and,  as  such,  were  so  returned 
by  the  sheriff;  that  thereafter  the  delinquent  tax  roll 
was  returned  to  the  sheriff  with  a  warrant  attached 
thereto,  in  due  form,  commanding  him  to  make  such 
taxes  and  costs  by  levy  and  sale  of  the  lands;  that 
thereafter  the  sheriff  levied  upon  the  lands,  and  duly 
and  regularly  advertised  and  offered  them  for  sale  at 
public  auction,  and  duly  and  regularly  sold  the  same  to 
Union  County  on  the  26th  of  February,  1897,  for  the 
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sum  of  $13.70,  that  being  the  highest  sum  bid;  that 
there  has  been  no  redemption  of  such  lands,  and  that 
the  time  for  redeeming  them  has  long  since  expired; 
that  on  the  16th  of  August,  1899,  Union  County,  acting 
through  its  board  of  county  commissioners,  in  considera- 
tion of  the  sum  of  $13.70,  duly  assigned,  transferrea, 
and  set  over,  and  caused  to  be  assigned,  transferred, 
and  set  over,  its  certificate  of  sale  of  the  lands  issued 
to  it  as  purchaser  at  the  tax  sale,  and  authorized  defend- 
ant to  take  and  hold  possession  thereof  under  the  cer- 
tificate and  assignment,  and  that  he  now  holds  possession 
thereunder;  that  by  virtue  of  the  facts  aforesaid.  Union 
County  became  the  owner  of  the  legal  title  to  such  lands 
in  trust  for  defendant  on  July  1,  1901,  and  defendant 
has  been  at  all  times,  and  now  is,  the  equitable  owner 
and  entitled  to  the  possession  of  the  same.  (2)  A  repeti- 
tion of  the  first  answer,  and  further  alleging  the  regular 
payment  of  taxes  to  1907,  amounting  in  all  to  $76.98, 
and  that  plaintiff  has  never  tendered,  paid,  or  offered  to 
pay  the  sum  or  any  part  thereof  into  the  court  with  her 
complaint  or  otherwise.  (3)  Repetition  of  the  first 
answer,  and  also  alleging  that  in  1899  the  premises,  when 
defendant  entered  thereon,  were  wild,  uninclosed,  unim- 
proved, rocky,  and  hilly,  and  without  running  water,  and 
of  no  value,  except  for  pasture  purposes  when  inclosed 
with  adjacent  lands  containing  water;  that  since  enter- 
ing on  the  lands  defendant  has  in  good  faith  placed 
permanent  improvements  thereon,  consisting  of  a  mile 
of  good  substantial  fence,  inclosing  the  land,  and  of  the 
value  of  $200.    The  reply  consists  of  a  general  denial. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Lewis  J,  Davis  and  Mr.  Thomas  H.  Crawford,  with 
an  oral  argument  by  Mr.  Crawford. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Daniel  W.  Sheahan. 
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Mr.  Justice  McBride  delivered  the  opinion  of  the  court. 

1.  The  plaintiff  was  the  owner  of  the  demanded  prem- 
ises in  1895,  when  the  assessment  or  attempted  assess- 
ment was  made.  The  description,  while  not  very  definite, 
was  perhaps  sufficient  to  escape  the  censure  of  being 
entirely  void.  We  may  concede,  therefore,  without  decid- 
ing, for  the  purposes  of  this  opinion,  that  the  land  was 
properly  described  and  listed  for  the  purpose  of  taxation. 
The  tax  sale  in  question  and  the  proceedings  under  it 
took  place  before  the  enactment  of  the  statute  of  1901 
(Laws  1901,  p.  242),  and  are  to  be  considered  in  view 
of  the  laws  in  relation  to  assessments  and  taxation  as 
set  forth  in  chapter  17,  2  Hill's  Ann.  Laws,  except  as 
subsequent  curative  statutes  may  have  affected  the  laws 
in  force  before  1901,  and  also  in  view  of  the  statute  of 
1893  (Laws  1893,  p.  28),  authorizing  the  county  judge 
to  bid  in  property  offered  for  sale  for  delinquent  taxes. 
The  defendant,  claiming  under  the  assignment  of  a  cer- 
tificate of  sale  made  to  the  county,  and  not  by  the  cer- 
tificate or  deed  made  to  himself  as  a  direct  purchaser, 
has  the  burden  cast  upon  himself  of  showing  every 
requisite  of  a  valid  sale,  or  of  bringing  himself  within 
the  provisions  of  some  valid  curative  statute.  Ayers  v. 
Lund,  49  Or.  303  (89  Pac.  806 :  124  Am.  St.  Rep.  1046) , 
and  cases  there  cited.  To  have  been  a  valid  sale,  there 
must  have  been  proof  of  advertisement  for  the  period 
required  by  law. 

2.  The  only  proof  offered  on  this  subject  was  the 
affidavit  of  M.  F.  Davis,  who  styled  himself  "Foreman 
of  the  Eastern  Oregon  Republican."  The  law  respecting 
publication  of  notices  requires  that  the  affidavit  of  pub- 
lication shall  be  made  by  the  printer,  his  foreman,  or 
principal  clerk.  There  is  nothing  to  show  that  Davis 
was  foreman  of  the  printer,  or,  in  fact,  to  show  what 
department  of  the  work  he  was  foreman  of. 

3.  In  addition  to  this,  the  affidavit  professes  to  be 
sworn  to  before  M.  F.  Davis,  notary  public,  but  there  is 
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no  notarial  seal  attached,  and,  under  such  circumstances, 
the  affidavit  is  worthless.  29  Cyc.  1096,  1097;  Tunis  v. 
Withrow,  10  Iowa,  305  (77  Am.  Dec.  117) ;  Stephens  v. 
WiUiams,  46  Iowa,  540;  Pitts  v.  Seavey,  88  Iowa,  336 
(55  N.  W.  480) . 

4.  If  there  was  no  valid  advertisement,  there  could 
be  no  valid  sale,  and  therefore  no  title  ever  passed,  and 
it  is  not  in  the  power  of  the  legislature,  under  the  pre- 
tense of  a  curative  act,  to  take  one  person's  property  and 
give  it  to  another.  The  whole  proceedings  from  the 
assessment  to  the  final  sale  are  more  or  less  defective 
and  irregular,  the  officers  seeming  to  proceed  upon  the 
theory  that  all  that  was  necessary  in  the  premises  was 
to  come  somewhere  within  gunshot  range  of  the  statutes; 
but  it  is  not  necessary  to  notice  or  point  out  these  defects, 
those  we  have  already  mentioned  being  sufficient  in  our 
judgment  to  render  the  sale  invalid  and  incapable  of 
being  made  valid  by  any  curative  statute. 

5.  The  facts  disclosed  in  this  very  case  furnish  abund- 
ant justification  for  the  strictness  required  by  the  courts 
in  respect  to  tax  sales.  Here  the  plaintiff  is  a  woman, 
who  during  all  the  period  allowed  by  law  for  the  redemp- 
tion of  her  property  was  confined  in  an  insane  asylum 
without  a  guardian,  and  while  so  confined  the  defendant, 
who  owned  adjoining  property,  purchased  the  county^s 
certificate  of  sale,  and  now  seeks  to  hold  her  property.  In 
view  of  the  probable  occurrence  of  just  such  cases,  a 
strict  compliance  with  the  tax  laws  ought  to  be  required. 
The  defense  that  no  tender  of  taxes  paid  by  plaintiff  was 
made  in  this  case  comes  too  late.  It  was  matter  in  abate- 
ment of  this  action.  A  failure  to  tender  back  taxes  would 
not  defeat  plaintiff's  right  to  recover.  It  would  only 
abate  her  action  and  require  her  to  make  the  tender  before 
she  could  begin  her  action  again.  Having  plead  matter 
in  bar,  the  matter  in  abatement  is  deemed  waived.  Hop- 
wood  v.  Patterson,  2  Or.  49;  Oregon  Central  R.  R,  Co. 
V.  Scoggin,  3  Or.  161. 
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6.  Exception  was  also  taken  to  the  instruction  of  the 
court  in  regard  to  the  measure  of  damages.  The  court, 
after  instructing  the  jury  that  defendant  had  failed  to 
prove  any  title  or  right  of  possession  of  the  demanded 
premises,  and  directing  a  verdict  in  favor  of  plaintiff, 
said: 

"The  only  question  for  you  to  consider,  in  making  up 
your  verdict,  is  the  amount  of  damages  which  plaintiff 
is  entitled  to  for  defendant's  withholding  the  said  land 
during  the  six  years  prior  to  the  commencement  of  this 
action,  which  may  be  offset  to  the  extent  of  the  reason- 
able market  value  of  any  permanent  improvements, 
which  may  have  been  placed  upon  the  land  by  the  defend- 
ant, during  the  time  he  has  had  possession  of  it.  (2)  I 
instruct  you  that  the  plaintiff's  measure  of  damages  for 
the  withholding  of  said  land  by  the  defendant  is  the 
reasonable  rental  value  thereof  for  the  purpose  for  which 
said  land  is  adapted  during  the  time  extending  back  six 
years  immediately  prior  to  the  commencement  of  this 
action." 

The  learned  counsel  for  appellant  contend  that  the 
true  measure  of  damages  is  the  rental  value  of  the  land 
in  the  condition  in  which  appellant  found  it,  and  not  the 
value  that  it  acquired  by  reason  of  the  fencing  placed 
upon  it  by  him.  The  evidence  shows  that  defendant  had 
fenced  it  at  a  total  cost  of  about  $200;  that  \vith  such 
fence  its  rental  value  was  not  to  exceed  $50  per  year, 
and  without  it  the  rental  value  was  little  or  nothing. 
We  may  add  that  there  is  sufficient  in  the  record  to  show 
that  appellant's  claim  to  the  premises  was  bona  fide  and 
under  color  of  title. 

After  careful  review  of  the  authorities,  we  are  of  the 
opinion  that  the  rule  adopted  by  the  court  below  is  the 
correct  measure  of  damages  in  cases  of  this  kind.  We 
are  not  prepared  to  say  that  in  cases  where  city  lots  have 
been  built  upon,  and  the  rental  value  has  arisen  to  a 
great  extent  from  the  actual  occupation  of  the  structure 
built  rather  than  the  land  occupied,  a  different  rule  might 
not  obtain,  though  this  is  doubtful.    But  in  cases  like  the 
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present  one,  where  the  improvements  are  merely  to  enable 
the  occupant  to  enjoy  the  natural  resources  of  the  land, 
we  think  the  great  weight  of  authority  is  in  favor  of  the 
view  that  plaintiff  is  entitled  to  recover  the  rental  value 
of  the  land,  as  improved,  deducting  therefrom  the  value  of 
the  improvement.  As  this  question  in  its  present  form  has 
not  been  before  this  court  previously,  we  will  consider 
some  of  the  authorities.  The  case  of  Southern  Cotton 
Oil  Co.  V.  Henshaw,  89  Ala.  448  (7  South.  760),  cited 
by  appellant,  is  very  instructive.  This  was  an  action  to 
recover  land  and  damages  for  withholding.  The  rental 
value,  when  defendant  acquired  the  land,  was  $10  per 
year.  He  erected  permanent  improvements  of  the  value 
of  $100,000,  and  the  rental  value  of  the  land  was  $15,000 
annually.  Defendant  was  allowed  nothing  for  improve- 
ments, and  the  increased  rental  was  charged  against  him. 
The  Supreme  Court  held  this  error.  They  say:  "How 
shall  such  rents  be  computed?  Shall  it  be  on  the  land 
before  or  after  the  improvements?"  They  then  cite  the 
equity  case  of  Dozier  v.  Mitchell,  65  Ala.  511,  in  which 
a  bona  fide  purchaser  was  charged  with  the  rents  as  thq 
property  came  into  his  hands,  qnd  not  upon  the  increased 
value  caused  by  his  improvements,  and  continue:  'The 
same  rule  is  held  also  to  apply  to  actions  at  law,  accord- 
ing to  what  we  deem  to  be  the  more  just  view,  especially 
where  no  allowance  has  been  made  the  defendant  for 
the  value  of  his  improvements.  In  Jackson  v.  Loomis, 
4  Cow.  (N.  Y.)  168  (15  Am.  Dec.  347),  a  leading  case 
on  this  subject,  which  was  trespass  for  mesne  profits, 
a  bona  fide  purchaser  was  allowed  the  value  of  permanent 
improvements  made  to  the  extent  of  the  rents  and  profits 
due  the  plaintiff;  but  it  was  said  by  Mr.  Chief  Justice 
Savage:  'Most  clearly  the  defendant  should  not  be  com- 
pelled to  pay  an  enhanced  rent  in  consequence  of  his  own 
improvements.' "  The  opinion  then  cites  decisions  of 
Indiana  and  Wisconsin  to  the  same  effect,  and  continues : 
"In  Mississippi  it  is  held  that  the  defendant  in  posses- 
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sion  is  not  to  be  charged  with  increased  rent  by  reason 
of  improvements  made  by  him,  and  for  which  he  has 
been  allowed  no  compensation.  Phillips  v.  Chamberlain, 
61  Mis^.  740;  Tatum  v.  McClellan,  56  Miss.  352.  But  a 
distinction  seems  to  be  made  where  the  defendant  has 
obtained  compensation  for  such  improvements,  and  the 
plaintiff  recovers  against  him  nn  ejectment.  Miller  v. 
Ingram,  56  Miss.  510.  The  Supreme  Court  of  Texas, 
in  Evetta  v.  Tendick,  44  Tex.  570,  held  the  defendant 
liable  for  rents  on  the  land  in  its  improved  condition, 
following  former  decisions,  but  observed  that  the  con- 
trary rule  was  the  more  equitable.  The  more  just  rule, 
and  the  one  sustained  by  a  preponderance  of  authority, 
is  believed  to  be  that  the  bona  fide  occupant  should  not 
be  charged  with  income  from  his  own  improvements, 
where  he  is  so  situated  as  not  to  be  entitled  to  claim 
allowance  for  his  expenditures  in  erecting  them.  *  *  That 
is  this  case,  and  we  need  not  at  present  extend  the  prin- 
ciple any  further."  The  cases  cited  from  Iowa,  Indiana^ 
and  Wisconsin  are  under  very  elaborate  "occupying 
claimants"  acts,  which  do  not  obtain  in  this  State,  but 
we  think  the  law,  so  fay  as  it  applies  to  the  statutes 
of  our  State,  is  fully  and  correctly  stated  in  the  opinion  in 
Southern  Cotton  Oil  Co.  v.  Henshaiv,  89  Ala.  448  (7 
South.  760) .  The  American  and  English  Encyclopedia  of 
Law  states  the  general  rule  as  follows : 

"When  the  occupant  of  land  has  made  improvements 
upon  it,  and  by  so  doing  increased  its  annual  value,  it  is 
a  delicate  question  to  decide  what  amount  shall  be 
charged  him  as  mesne  profits,  since  it  would  be  unjust 
to  demand  of  him  profits  which  arose  from  his  own 
improvements.  The  most  satisfactory  rule  that  has  been 
evolved  is  that,  when  the  occupant  is  allowed  the  prime 
cost  of  his  improvements  when  made,  he  is  to  pay  for 
the  use  and  occupation  of  the  land  at  its  improved  value." 
10  Am.  &  Eng.  Enc.  Law  (2  ed.)  546. 

In  Sutherland,  Damages,  the  rule  is  thus  stated : 

"The  improvements  should  be  estimated  in  favor  of 
defendant  at  such  amount  as  they  add  to  the  market 
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value  of  the  premises.  The  claim  for  them  may  be  co- 
extensive in  time  v^ith  the  allowance  of  rents  and  profits 
which  the  improvements  contributed  to  produce.  In  other 
words,  their  value  is  not  to  be  limited  to  their  worth  in 
cash  at  the  time  of  the  trial,  but  by  the  benefit  they  have 
conferred  upon  the  plaintiff,  whether  by  adding  to  the 
worth  of  the  land  at  the  time  of  its  recovery,  or, 
retrospectively,  by  augmenting  the  amount  he  may  recover 
as  mesne  profits."  3  Sutherland,  Dam.  §  999. 

Warville  states  the  rule  as  follows: 

"In  fixing  the  amount  of  the  rental  value,  the  basis 
should  be  the  condition  of  the  land  as  improved  by  the 
defendant,  if  it  has  been  so  improved,  where  the  defend- 
ant is  entitled  to  the  value  of  his  improvements."  War- 
ville, Eject,  §  540. 

In  Dungan  v.  Von  Puhl,  8  Iowa  263,  the  court  states 
the  rule  to  be  that,  where  the  defendant  is  allowed  the 
value  for  his  improvements,  he  is  liable  for  the  increased 
rental  value.  The  court  says:  "In  the  early  settlement 
of  the  western  country,  the  use  and  occupation  of  unim- 
proved prairie  or  timber  land  would,  as  a  general  rule, 
be  considered  as  of  no  value.  The  annual  rents  and 
profits  of  such  land  would  be  considered  nothing.  But 
if  the  land  is  inclosed,  and  put  in  a  state  suitable  for 
cultivation  and  the  raising  of  crops,  not  only  is  a  value 
added  to  the  land  above  the  mere  cost  or  value  of  the 
improvements  put  upon  it,  but  the  occupant  may  reason- 
ably be  charged  a  fair  sum  for  the  use  and  occupation 
of  the  land  in  its  improved  state,  without  having  the 
right  to  complain  that  he  is  required  to  pay  rent  for 
improvements  made  by  himself.  He  pays  rent,  not  upon 
such  improvements,  but  upon  land  worth  more  for  the 
purpose  for  which  he  uses  it  by  reason  of  its  being 
brought  into  a  state  fit  for  cultivation.  The  owner  is 
entitled  to  rents  and  profits  according  to  the  value  of  the 
land  for  the  purpose  to  which  it  is  devoted  by  the  occu- 
pant. The  occupant  is  to  pay  what  the  use  of  the  land 
is  worth  to  him.     In  such  a  rule  we  think  there  will 
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nothing  be  found  inequitable.  It  does  not  require  the 
occupant  to  pay  rent  oh  improvements  made  by  himself. 
But  it  does  require  him  to  pay  rent  according  to  the 
increased  adaptation  of  the  land  for  the  purpose  for 
which  it  is  used,  though  such  adaptation  has  been  brought 
about  by  the  occupant's  own  labor.  It  is  difficult  to  lay 
down  a  rule  that  will  work  alike  fairly  and  equitably 
in  all  cases — of  land  improved  by  inclosure,  and  by  being 
rendered  suitable  for  the  raising  of  crops  and  of  an 
unimproved  lot  in  a  town  or  city.  All  that  we  can  say 
is  that  the  occupant  is  to  be  charged  for  the  rents,  what- 
ever the  use  of  the  property  has  been  worth  to  him, 
whether  it  be  prairie  land  or  a  vacant  city  lot.  While 
he  has  the  right  to  claim  payment  for  the  value  of  his 
improvements,  he  cannot  complain  of  being  held  to  pay 
as  rents  and  profits  to  the  owner  all  that  the  property 
has  been  worth  to  him,  nor  in  being  held  to  the  rule  that 
the  value  of  such  rents  may  be  increased  by  the  labor 
he  has  placed  upon  it."  The  measure  of  damages  stated 
by  the  court  below  is  fully  upheld  by  the  authorities 
cited,  and  we  think  that  the  amount  allowed  by  the  jury 
was  very  moderate.  Appellant  was  allowed  the  prime 
cost  of  an  eight-year-old  fence,  and  the  plaintiff  recovered 
$165  damages,  which,  taking  all  the  evidence  into  con- 
sideration, was  a  very  moderate  verdict. 

Seeing  no  errors  in  the  proceedings  below,  the  judg- 
ment is  affirmed.  Affirmed. 


ArRued  May  8,  decided  June  8, 1000. 
8TATE  V.  MINNICK. 

[102  Pac.  605.] 

Indictment  and  Information— Sufkiciknoy— Mode  of  Objection— 
Effect. 

1.  Where  the  objection  to  an  indictment  for  larceny  is  that  it  does  not 
state  facts  constituting  a  crime,  but  no  demurrer  or  motion  to  set  aside  the 
Indictment  was  made,  if,  taklnR  the  indictment  as  a  wliole,  the  essential  ele- 
ments constituting  the  offense  of  larceny  can  be  found  in  it,  the  objection 
must  be  overruled. 
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LABCEWT— INDIOTMRNT  AND  INFORMATION— SlTFFICIBNOY. 

2.  Under  Section  1808,  B.  &  O.  Oomp.,  providing  that  an  Indictment  Is  def- 
inite enouRh  if  the  facts  are  so  stated  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended,  an  indictment  charging  that  defendant 
"t^k,  carried,  stole,  led  and  drove  away,"  two  heifers  of  the  value  of  180,  con- 
trary to  the  statutes,  is  sufficient  to  charge  simple  larceny  without  the  alle- 
gation that  the  taking  was  felonious. 

Larobny— Indictment— Qband  or  SimpijE  Laboeny. 

8.  Under  Section  1801,  B.  &  C.  Comp.,  relating  to  grand  larceny,  and  pro- 
viding that  any  person  committing  the  crime  of  larceny  by  stealing  any  "cow 
or  calf  *'  shall  be  punished,  ah  indictment  alleging  that  defendant  took,  car- 
ried, stole,  led.  and  drove  away,  two  heifers  of  the  value  of  t80.  charges  petty 
and  not  grand  larceny,  since  the  word  "feloniously »Ms  not  used;  "heifer" is 
not  mentioned  in  the  statute,  and  it  is  unnecessary,  in  order  to  charge  grand 
larceny,  to  allege  the  value  of  the  animal. 

Larceny— Recent  Possesbion- Instructions- "Found." 
4.  In  a  prosecution  for  larceny,  an  instruction  as  to  defendant  being 
found  in  the  recent  possession  of  stolen  property  is  applicable,  though  the 
property  is  not  found  in  defendant's  possession,  but  in  the  possession  of  one 
to  whom  he  had  sold  it.  since  the  word  "found." as  used  in  Instructions  of  this 
character,  simply  means  "discovered,"  "traced  to,"  or  shown  to  have  been  in 
defendant's  possession. 

Larceny— Recent  Possession— Instructions— Construction. 

6.  The  term  "recent  possession,"  as  used  in  an  Instruction  in  a  prosecution 
for  larceny,  as  to  the  "recent  possession"  of  stolen  property,  Is  merely  relative, 
and  depends  on  all  clniumstances  of  the  case,  and  whether  it  is  sufficiently 
recent  to  Justify  drawing  an  inference  Is  usually  a  question  of  fact  for  the 
jury. 

Oriminai.  Law— Trial— Instructions-Weight  of  Evidence. 

0.  In  u  larceny  prosecution,  an  instruction  that  if.  shortly  after  the  theft, 
the  property  was  found  In  the  possession  of  defendant,  and  defendant  has 
failed  to  explain  how  he  obtained  such  possession,  his  failure  to  make  such 
explanation  may  be  considered  as  a  circumstance  tending  to  show^  defend- 
ant's guilt,  and  given  such  weight  as  seemed  proper  in  connection  with  the 
other  evidence  In  the  case,  is  not  erroneous  as  assuming  a  theft  or  as  assum- 
ing that  defendant's  explanation  was  unreasonable. 

Criminal.  Law— Trial— Instructions— Requests. 

7.  Requested  Instructions  covered  by  the  general  charge  are  properly  re- 
fused. 

Evidence— Transcript  on  Appeal.' 

8.  Whore  It  Is  contended  that  the  evidence  was  not  sufficient  to  Justify 
the  verdict,  the  transcript  on  appeal  must  show  the  objections  to  be  well 
taken,  otherwise  the  court  will  not  devote  the  time  nor  occupy  the  space  to 
discuss  it. 

Criminal  Law— Trial— Rebuttal  Evidence— ADMissiBiLtTY. 
'9.  In  a  larceny  prosecution  in  which  a  foundation  is  laid  for  the  admission 
of  impeaching  evidence  by  asking  defendant  the  truth  of  certain  admissions 
which  he  was  alleged  to  have  mfuie.  which  he  denied,  a  witness  may  not  tes- 
tify on  rebuttal  as  to  the  making  of  such  admissions,  unless  the  evidence  is 
limited  to  the  purpose  of  impeachment,  where  the  admissions  are  prejudicial 
to  defendant  and  part  of  the  state's  case. 

From  Union:    John  W.  Knowles,  Judge. 
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Statement  by  Mr.  Justice  McBride. 

The  defendant,  John  Minnick,  was  indicted,  tried,  and 
convicted  in  the  circuit  court  of  Union  County  upon  an 
indictment  charging  him  with  the  larceny  of  two  heifers. 
He  was  sentenced  to  one  year  in  the  penitentiary,  and, 
being  dissatisfied,  appeals. 

Those  portions  of  the  indictment  material  to  this 
opinion  are  as  follows : 

"John  Minnick  is  accused  by  the  grand  jury  of  the 
county  of  Union  and  State  of  Oregon  by  this  indictment 
of  the  crime  of  larcency  of  two  heifers,  committed  as 
follows:  The  said  John  Minnick,  oi;i  the  25th  day  of 
March,  1908,  in  the  county  of  Union  and  State  of  Oregon, 
did  then  and  there  take,  steal,  and  carry  away  and  then 
and  there  take,  steal,  drive,  and  lead  away,  two  heifers, 
then  and  there  the  personal  property  of  one  W.  A.  Ogden 
and  said  personal  property  then  and  there  of  the  value 
of  thirty  dollars." 

There  was  no  demurrer  or  motion  to  set  aside  the 
indictment. 

The  coilrt  instructed  the  jury,  among  other  things,  as 
follows : 

"(1)  I  instruct  you  that  larceny  consists  in  the  feloni- 
ous taking,  stealing,  and  carrying  away  of  the  property 
of  another,  and  if  you  find  in  the  evidence  in  this  case, 
beyond  a  reasonable  doubt;  that  the  defendant,  John 
Minnick,  in  Union  County,  Oregon,  on  or  about  the  25th 
day  of  March,  1908,  feloniously  took,  stole,  and  carried 
away,  or  drove  away,  the  two  heifers  described  in  the 
indictment,  or  either  of  them,  and  that  the  heifers  or 
either  of  them,  at  the  time,  were  the  property  of  one 
W.  A.  Ogden,  mentioned  in  the  indictment,  and  were  of 
some  value,  then  it  will  be  your  duty  to  find  the  defend- 
ant guilty  as  charged  in  the  indictment.  (2)  I  instruct 
you  that  if  you  believe  from  the  evidence,  beyond .  a 
reasonable  doubt,  that  the  animals  mentioned  in  the 
indictment  or  either  of  them  were  stolen  from  W.  A. 
Ogden,  and  that  W.  A.  Ogden  was  the  owner  thereof, 
and  that  shortly  after  the  theft  the  same  was  found  in 
the  possession  of  the  defendant,  and  defendant  has  failed 
to  explain  how  he  obtained  such  possession,  his  failure 
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to  make  such  explanation  may  be  considered  by  you  as 
a  circumstance  tending  to  show  defendant's  guilt  and 
given  such  weight  as  you  deem  proper  in  connection  with 
the  other  evidence  in  the  case." 

And,  at  defendant's  request,  the  court  gave  the  follow- 
ing instructions: 

"(1)  Where  the  finder  of  goods  does  not  know  the 
owner,  and  has  nothing  to  indicate  who  the  owner  may 
be,  or  where  he  may  be  found,  his  appropriation  of  the 
goods  or  property  will  not  constitute  larceny.  (2)  To 
constitute  larceny  there  must  be  a  simultaneous  combina- 
tion of  unlawful  taking,  asportation,  and  felonious  intent. 
(3)  I  instruct  you  that  if  you  find  that  at  the  time  the 
defendant  took  possession  of  the  two  heifers  described 
in  the  indictment,  and  at  the  time  he  sold  them  to  Mr. 
Gale,  he  believed  them  to  be  his  own,  then  it  is  immaterial 
whether  he  cut  off  a  part  of  one  of  the  ears,  as  he  would 
have  a  right  to  do  as  he  pleased,  believing  them  to  be 
his  own  property.  (4)  The  fact  that  the  defendant,  after 
Mr.  Ogden  had  taken  possession  of  the  two  heifers, 
offered  to  buy  them,  is  not  of  itself  any  evidence  of  guilt, 
provided  he  had  prior  to  that  time  entertained  an  honest 
belief  that  the  two  heifers  were  his  property,  and  he 
would  have  a  right  to  buy  the  same  of  Mr.  Ogden  or 
make  any  settlement  with  him  to  avoid  any  further 
trouble  concerning  the  same.  (5)  You  should  view  with 
caution  the  testimony  of  a  witness  of  conversations  heard 
over  the  telephone,  as  it  is  evident  for  hearing  and  under- 
standing correctly  is  not  so  good  as  being  present  and 
hearing  a  conversation.  (6)  I  instruct  you  there  can  be 
no  larceny  of  property  where  the  defendant  honestly 
believes  the  property  to  be  his  own,  even  though  the 
property  in  controversy  might  belong  to  another.  The 
fact  of  his  not  being  the  owner  is  entirely  immaterial 
so  long  as  he  entertains  an  honest  belief  of  his  owner- 
ship." 

The  court  further  instructed  the  jury  as  to  the  weight 
of  evidence  and  reasonable  doubt,  fully  covering  statu- 
tory requirements.  The  following  instructions  requested 
by  defendant  were  refused : 

"(1)  I  request  you  to  return  a  verdict  for  the  defend- 
ant.   (2)  I  instruct  you  that  if  you  find  from  the  evidence 
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in  this  case  that  the  two  heifers  described  in  the  indict- 
ment came  to  the  defendant's  place  with  his  other  cattle, 
and  that  he  let  them  run  with  his  cattle  during  the  winter, 
and  took  care  of  them  with  his  others,  and  at  the  time 
they  came  into  his  possession  he  did  not  intend  to  steal 
them,  but  the  intention  to  steal  them  came  upon  him  later, 
and  in  pursuance  to  this  intention,  formed  afterwards, 
he  did  convert  the  same  to  his  own  use  by  selling  them, 
this  would  not  constitute  larceny,  and  in  that  case  your 
verdict  should  be  for  the  defendant.  (3)  I  instruct  you 
that  in  this  case,  before  you  can  find  the  defendant  guilty, 
you  must  be  satisfied  beyond  a  reasonable  doubt  that, 
at  the  time  the  two  heifers  came  to  the  defendant's 
place,  he  then  and  there  intended  to  steal  them,  and  there 
must  be  some  facts  or  circumstances  indicating  such 
intention  other  than  allowing  the  same  to  run  with  his 
cattle,  and  the  fact  that  he  afterwards  sold  them  is  not 
of  itself  proof  of  an  original  intent  to  steal  the  said 
animals.  (4)  In  order  to  constitute  larceny,  the  defend- 
ant must  have  intended  to  appropriate  the  animals  to 
his  own  use,  at  the  time  they  first  came  into  his  posses- 
sion, and  that  a  conversion  in  pursuance  of  a  subsequently 
formed  intention  would  not  make  him  guilty  of  larceny. 
(5)  The  indictment  in  this  case  alleges  that  the  two 
heifers  are  of  the  value  of  the  sum  of  $30,  and,  the  value 
being  thus  alleged,  the  State  must  prove  the  value  as 
alleged,  to  your  satisfaction  beyond  a  reasonable  doubt, 
before  you  can  find  the  defendant  guilty." 

Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr,  Leroy  Lomax. 

For  the  State  there  was  a  brief  and  oral  arguments 
by  Mr.  Francis  S.  Ivanhoe,  District  Attorney,  and  Mr. 
Andrew  M.  Crawford,  Attorney-General. 

Mr.  Justice  McBRroE  delivered  the  opinion  of  the  court. 

1.  The  first  objection  urged  by  appellant  is  that  the 
indictment  does  not  state  facts  sufficient  to  constitute  a 
crime.  There  was  no  demurrer  or  motion  to  set  aside 
the  indictment,  and  if,  taking  the  indictment  as  a  whole, 
the  essential  elements  constituting  the  offense  of  larceny 
can  be  found  in  it,  the  objection  must  be  overruled. 
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2.  It  is  substantially  charged  that  the  defendant  took, 
carried,  stole,  led,  and  drove  away  two  heifers,  contrary 
to  the  statutes.  The  word  "feloniously"  is  not  used  in 
connection  with  taking;  but,  if  larceny  is  otherwise 
described,  the  omission  of  that  word  can  only  go  to  the 
question  of  the  degree  of  the  offense,  since,  if  it  was 
the  intent  of  the  pleader  to  charge  simple  larceny  of 
property  of  less  than  the  value  of  $35,  it  would  be  mere 
surplusage  to  charge  that  the  act  was  feloniously  com- 
mitted. We  think  the  words  "take,  steal,  and  drive  away" 
are  sufficient  to  describe  larceny.  Webster  gives  the 
primary  meaning  of  the  word  '^steal"  as  follows : 

"To  take  and  carry  away  feloniously;  to  take  without 
right  or  leave,  and  with  intent  to  keep  wrongfully." 

When  we  say  of  a  person,  "He  stole  a  horse,"  we  are 
not  merely  uttering  a  conclusion  of  law,  but  stating  a 
fact  in  language  that  everybody,  from  the  college  pro- 
fessor to  the  common  laborer,  can  understand.  An  indict- 
ment is  definite  enough  if  the  facts  are  so  stated  as 
"to  enable  a  person  of  common  understanding  to  know 
what  is  intended."  Section  1303,  B.  &  C.  Comp.  Under 
a  similar  statute  the  Supreme  Court  of  California  has 
held  an  indictment,  almost  identical  with  the  one  in  the 
case  at  bar,  in  this  respect,  to  be  sufficient  to  charge  a 
felony.    People  v.  Lopez,  90  Cal.  569  (27  Pac.  427). 

3.  The  next  question  that  arises  is:  What  grade  of 
larceny  is  described  in  the  indictment?  Section  1801, 
B.  &  C.  Comp.,  is  as  follows : 

"If  any  person  shall  commit  the  crime  of  larceny  by 
stealing  any  horse,  gelding,  mare,  mule,  ass,  jenny,  or 
foal,  bull,  steer,  cow,  calf,  hog,  dog,  or  sheep,  such  per- 
son on  conviction,  shall  be  punished,"-  etc. 

It  will  be  seen  that  the  statute  makes  no  mention  of 
heifers  in  describing  the  bovine  animals  that  are  the 
subject  of  larceny,  and  it  is  objected  that,  as  they  are 
not  specifically  included,  the  larceny  of  a  heifer  is  not 
grand  larceny  under  the  statute  referred  to.    The  prose- 
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cution  contends  that  as  a  heifer  is  a  young  cow,  and 
the  indictment  charges  the  defendant  with  stealing  two 
heifers,  it  is  equivalent  to  charging  him  with  stealing 
two  young  cows.  This  is  a  question  that  occupied  our 
ancient  brethren  of  the  bench,  more  than  a  century  ago. 
In  the  case  of  The  King  v.  Cook,  1  Leach  (C.  C.)  105, 
decided  in- 1774,  wherein  Cook  was  indicted  for  stealing  a 
cow,  it  is  stated :  "The  animal  stolen  was  a  female  beast 
only  two  years  and  a  half  old,  that  had  never  had  a  calf ; 
and  a  female  beast  of  the  cow  kind,  how  old  soever,  if  she 
has  never  had  a  calf,  is  always  called  an  heifer."  The  opin- 
ion of  the  twelve  judges  of  the  King's  bench  was  that  the 
defendant  could  not  be  convicted,  for  the  reason  that  the 
statute,  upon  which  the  indictment  was  founded,  men- 
tioned both  "heifer"  and  "cow"  in  describing  the  several 
animals  it  was  designed  to  protect,  and  therefore  that  one 
must  be  used  in  contradistinction  to  the  other.  It  will  be 
observed  that  the  reason  given  by  the  court  for  its 
decision  in  that*  case  does  not  exist  in  our  statute,  which, 
as  before  observed,  does  not  mention  heifers.  In  People 
V.  Soto,  49  Cal.  67,  an  indictment  for  larceny  of  a  cow 
was  held  to  authorize  a  conviction,  where  the  proof 
showed  that  defendant  had  stolen  a  heifer,  and  there  are 
many  decisions  to  that  effect,  and  such  is  undoubtedly 
the  law.  Had  the  indictment  in  this  case  charged  the 
defendant  with  stealing  a  cow,  we  have  no  doubt  that  a 
heifer,  being  a  young  cow,  and  therefore  within  that  class 
of  animals,  would  come  within  the  terms  of  the  indict- 
ment, on  the  theory  that  the  greater  includes  the  less; 
but  we  are  of  the  opinion  that,  taking  the  indictment 
as  a  whole,  it  does  not  appear  that  there  was  an  intent 
to  indict  the  defendant  for  a  felony.  Under  our  consti- 
tution a  defendant  has  a  right  "to  demand  the  nature 
and  cause  of  the  accusation  against  him,"  and  this  cer- 
tainly includes  the  right  to  be  informed  whether  the 
State  intends  to.  prosecute  him  for  a  felony  or  for  a  misde- 
meanor.   If  the  State  intended  to  charge  him  with  steal- 
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ing  cows,  it  should  have  said  so  in  the  indictment. 
Instead  of  this,  the  indictment  omits  all  reference  to  the 
terminology  of  the  statute,  omits  the  word  "feloniously" 
prescribed  in  the  forms  for  indictments  for  grand  larceny, 
and  specifies  the  value  of  the  animals  taken,  which  is 
necessary  in  petty  larceny,  but  wholly  unnecessary  in 
grand  larceny,  under  this  section.  A  labored  construc- 
tion of  this  indictment  might  bring  it  within  the  bare 
technical  pale  of  grand  larceny;  but  we  would  have  to 
say  that  "heifers"  meant  "cows,"  that  "steal"  and  "feloni- 
ously took"  meant  the  same  thing,  and  make  a  new  plead- 
ing by  a  forced  and  unnatural  construction  of  the  one 
upon  which  defendant  was  tried.  We  think  a  fair  con- 
struction of  the  indictment  is  to  say  that  it  fully  and 
clearly  charges  the  defendant  with  simple  larceny  of 
property  of  the  value  of  $30. 

4.  Objection  was  made  on  the  trial  to  the  giving  by 
the  court  of  instruction  No.  6,  in  relation  to  a  defendant 
being  found  in  the  recent  possession  of  stolen  property. 
It  is  contended  that  the  instruction  was  not  applicable 
because  the  property  was  not  found  in  defendant's  posses- 
sion, but  in  the  possession  of  Gale,  to  whom  he  had  sold 
it;  but  the  word  "found,"  as  used  in  instructions  of  this 
character,  does  not  mean  "found  by  the  owner."  It 
simply  means  "discovered,"  "traced  to,"  or  shown  to  have 
been  in  defendant's  possession.  In  this  case  the  prop- 
erty was  found,  by  witness  McDow,  in  defendant's  pos- 
session, in  the  winter  of  1907,  when  he  worked  for  him, 
and  by  witness  Gale,  when  he  purchased  the  property. 

5.  The  term  "recent  possession"  is  merely  relative  and 
depends  on  all  the  circumstances  of  the  case,  and  whether 
it  is  sufficiently  recent  to  justify  drawing  an  inference 
of  guilt  from  it  is  usually  a  question  of  fact  for  the  jury. 

6.  We  do  not  agree  with  counsel  for  appellant  that  the 
instruction  assumes  a  theft  or  assumes  that  defendant's 
explanation  was  unreasonable.  The  instruction  was 
couched  in  the  usual  language  used  by  the  courts  and 
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left  the  facts  as  to  the  time  and  manner  of  defendant's 
possession  and  the  reasonableness  of  his  explanation  to 
the  jury,  where  they  properly  belonged. 

7.  The  other  instructions,  asked  by  defendant  and 
refused,  were,  in  our  opinion,  sufficiently  covered  by  the 
general  charge.  They  were  not  given  in  the  language 
of  defendant's  request ;  but  the  substance  of  those  which 
were  proper  is  there. 

8.  It  is  contended  that  the  evidence  was  not  sufficient 
to  justify  the  verdict.  We  have  carefully  gone  over  it 
as  it  appears  in  the  transcript,  and  cannot  say  that  it 
was  insufficient.  To  take  it  up  and  discuss  it  at  length 
would  occupy  more  space  than  would  be  profitable  in 
this  opinion,  and  would  be  of  no  interest  to  any  one  except 
the  defendant,  and  wholly  unprofitable  to  him. 

9.  After  the  defendant  had  rested  his  case,  the  prose^ 
cuting  witness  was  recalled  in  rebuttal,  and  asked  con- 
cerning certain  statements  made  to  him  by  defendant, 
in  regard  to  the  cattle;  among  others,  being  an  alleged 
statement,  that  the  heifers  had  come  up  sucking  his  cows, 
and  a  foundation  having  been  laid  by  putting  an  impeach- 
ing question  to  defendant  on  cross-examination  and  a 
denial  by  him  of  the  alleged  statements.  This  was  error. 
The  admissions  sought  to  be  proved,  if  actually  made, 
were  highly  prejudicial  to  defendant,  and  were  proper 
testimony  in  chief ,  and,  if  admissible  at  all,  after  defend- 
ant had  rested,  would  only  be  as  evidence  to  impeach  the 
veracity  of  the  witness,  and  its  effect  should  have  been 
limited  by  the  court  to  that  purpose.  To  admit  it  gen- 
erally and  for  all  purposes  was  error. 

T.  B.  Johnson  was  called  in  rebuttal  by  the  State  and, 
as  an  expert,  testified,  generally,  as  to  the  apparent  age 
of  the  calves,  their  actions,  indicating  that  they  had  been 
raised  on  skim  milk,  and  other  circumstances  which 
tended  to  support  the  theory  of  the  prosecution  in  the 
case.  The  evidence  given  by  him  was  in  no  sense  rebuttal, 
but  was  a  part  of  the  State's  case  in  chief,  and,  under 
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such  circumstances,  it  was  error  to  admit  it.  State  v. 
Hunsaker,  16  Or.  497  (19  Pac.  605).  We  do  not  hold 
that  the  State  may  not,  in  a  proper  case  and  by  leave 
of  the  court,  obtained  for  that  purpose,  reopen  its  case 
and  introduce  evidence  in  chief,  even  after  defendant 
has  rested  his  case ;  but  this  was  not  done  in  the  case  at 
bar.  The  record  shows  that  the  testimony  was  offered 
simply  in  rebuttal.  No  reason  was  given,  or  showing 
made,  to  explain  why  it  was  not  offered  as  part  of  the 
prosecutor's  case  in  chief.  While  in  a  civil  case  we  would 
not  feel  inclined  to  interfere  with  the  discretion  of  the 
court  in  the  order  of  proof,  unless  there  appeared  a  clear 
abuse  of  such  discretion,  we  think  a  more  strict  rule 
should  be  invoked  in  a  case  where  the  liberty  of  a  citizen 
is  involved,  and  that  this  is  not  a  case  that  comes  under 
the  principle  announced  by  this  court  in  Crosby  v.  Port- 
land Ry.  Co.,  53  Or.  496  (101  Pac.  204). 

For  these  errors  the  jlidgment  of  the  lower  court  is 
reversed,  and  the  case  remanded,  with  directions  to  try 
the  defendant  for  simple  larceny.  Reversed. 


Arerued  March  81,  decided  June  8. 1909. 
OlilVBR   V.  KLiAMATH    liAKE   NAV.  CO. 

[102  Pac.  78d.] 

NAViOABiiK  Watbrs— Convey ANCKs— Riparian  Rights. 

1.  Where  defendant's  remote  grantor  platted  land  situated  on  a  navigable 
lake  and  river,  and  defendant  thereafter  acquired  certain  lots  lying  north  of 
a  certain  street  and  extending  Into  the  water,  defendant  did  not  acquire  any 
riparian  rights  south  of  the  street,  the  original  grantor  and  hU  successors 
retaining  such  rights,  and  hence  defendant  could  not  obstruct  the  lake  or 
river  south  of  the  street  to  the  injury  of  a  riparian  owner. 

Navigable    Waters  —  Natural    Water    Courses  —  Obstruction  — 
ACTIONS— Damages. 

2.  Obstructions  to  navigation,  unless  legally  authorized,  are  a  nuisance, 
for  the  maintenance  of  which  the  person  causing  It  Is  liable  in  damages  to  one 
specially  injured  thereby,  or  which  he  may  enjoin  or  have  abated. 

Navigable  Waters— Obstruction— Right  to  Injunction. 

8.  Plaintiff  has  access  by  water  at  all  times  to  his  property  which  is 
situated  on  a  river  near  it.  entrance  into  a  lake,  if  the  waters  are  free  from 
obstruction,  but  the  erection  of  a  wharf  in  the  river  and  lake  by  defendant 
who  has  no  riparian  rights  at  that  point,  w^ould.  on  account  of  the  lake  water 
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freezing  In  winter,  prevent  access  from  the  river,  and  also  tend  to  cause  the 
river  to  freeze  in  winter,  further  impeding  plalntiff^s  access  to  his  property. 
Held,  that  the  injury  to  plaintilT^s  riparian  rights  entitled  him  to  enjoin  the 
erection  of  the  wharf  and  to  have  removed  any  part  thereof  already  erected. 

From  Klamath:   Henry  L.  Benson,  Judge. 

Statement  by  Mr.  Justice  King. 

This  is  a  suit  by  C.  T.  Oliver  and  the  Mitchell,  Lewis 
&  Staver  Company,  a  corporation,  against  the  Klamath 
Lake  Navigation  Company,  a  corporation,  and  G.  H. 
Woodbury  to  enjoin  the  construction  of  a  dock  or  wharf 
between  plaintiffs  property  and  Link  River,  the  construc- 
tion of  which,  it  is  asserted,  will  materially  interfere 
with  the  access  to  and  from  such  river  to  plaintiff  Oliver's 
property,  to  his  injury  and  damage.  Mitchell,  Lewis  & 
Staver  Company's  interest  herein  is  that  of  a  mortgagee 
only,  for  which  reason  Oliver  will  be  treated  herein  as 
the  sole  plaintiff  and  referred  to  as  such.  Woodbury  has 
no  interest  in  the  suit,  and  the  cause,  by  consent,  was 
at  the  trial  dismissed  as  to  him,  leaving  the  KUmath 
Lake  Navigation  Company  the  sole  defendant. 

Link  River  has  its  source  in  upper  Klamath  Lake, 
and  flows  in  a  southerly  direction  into  lower  Klamath 
Lake.  For  a  distance  of  about  one  mile  from  its  source, 
it  is  known  as  Link  River,  and  for  the  next  two  miles 
or  more  as  Ewauna  Lake,  for  which  distance  it  will 
average  about  three-fourths  of  a  mile  in  width,  after 
which,  and  until  it  reaches  lower  Klamath  Lake,  it  is 
designated  as  Klamath  River.  The  town  of  Klamath 
Falls  is  situated  upon  and  adjacent  to  the  east  bank  of 
Link  River,  and  on  the  north  banks  of  Ewauna  Lake, 
at  the  juncture  of  the  lake  and  river,  which  river  and 
lake  are  conceded  to  be  navigable.  It  appears  that  in 
the  early  '70's  George  Nurse  was  owner  of  all  the  uplands 
and  lowlands  along  Link  River  and  Ewauna  Lake  in  the 
vicinity  of,  and  including,  what  is  now  the  town  of  Klam- 
ath Falls,  which  town  was  platted  by  him  in  the  usual 
manner  into  lots,  blocks,  streets,  and  alleys,  and  that 
defendant,  through  mesne  conveyances,  became  the  owner 
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of  the  south  half  of  lot  1,  and  all  of  lots  2  and  3,  in 
block  27;  thence  east  to,  and  including,  11  feet  in  width 
by  60  feet  in  length,  off  the  southwesterly  portion  of 
block  28,  all  situated  north  of  Klamath  street,  and  border- 
ing upon,  and  extending  into,  the  water  on  the  east  side 
of  the  channel  of  Link  River,  at  the  junction  of  the  mouth 
of  the  river  with  what  is  called  "Ewauna  Lake."  Accord- 
ing to  the  averments  of  the  complaint  and  findings  of 
the  trial  court,  which  findings  are  amply  sustained  by 
the  evidence,  plaintiff  Oliver,  through  mesne  conveyances^, 
became  the  owner  of  a  tract  of  land  south  of  Klamath 
street,  described  as  follows: 

"Commencing  at  the  point  of  intersection  of  the  east- 
erly line  of  Payne  alley,  extending  southerly,  with  the 
southerly  line  of  Klamath  street,  in  said  City  of  Klamath 
Falls,  Klamath  County,  Oregon;  thence  westerly,  along 
the  southerly  line  of  said  Klamath  street,  220  feet ;  thence 
southeasterly  to  a  point  in  said  extended  easterly  line 
of  Payne  alley,  200  feet  distant  from  said  south  line 
of  said  Klamath  street ;  thence  northwesterly  to  the  place 
of  commencement." 

This  makes  a  triangular  tract  of  land  immediately 
south  of,  and  adjoining,  Klamath  street,  and  situated 
upon  the  northwesterly  part  of  Lake  Ewauna  at  its  junc- 
tion with  Link  River.  For  many  years  there  has  been  a 
building  upon  this  property,  known  as  the  "Oliver  bam," 
which  was  used  for  keeping  live  stock  until  within  about 
two  years  before  the  institution  of  this  suit,  since  which 
time  Oliver  has  resided  there,  and  used  the  principal 
part  of  the  building  for  warehouse  purposes.  He  had 
partly  constructed  a  wharf  on  the  west  side  thereof 
between  the  building  and  the  river,  to  be  used  for  ship- 
ping purposes,  when  the  defendant  company,  beginning 
upon  the  west  end  of  the  line  of  its  property,  where 
defendant's  property  joins  the  north  line  of  Klamath 
street,  adjacent  to,  and  between  Oliver's  wharf  and  the 
river,  commenced  the  construction  of  a  wharf  or  dock 
143  feet  in  width,  which  extended  at  right  angles  there- 
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from  into  the  water  a  distance  of  165  feet  on  the  west 
side,  and  on  the  east  side  thereof  for  a  distance  of  160 
feet,  thereby  extending  across  and  beyond  Klamath  street, 
a  distance  of  about  100  feet,  along  the  east  side  of  Link 
River,  and  on  and  into  the  west  side  of  Ewauna  Lake 
at  its  juncture  with  the  river,  and  to  that  extent  consti- 
tutes an  obstruction  to  plaintiff's  egress  to  and  ingress 
from  Link  River.  The  testimony  adduced  discloses  that 
the  lake  immediately  south  of  plaintiff's  property  freezes 
during  the  .larger  part  of  each  winter,  and  that,  if  the 
obstruction  complained  of  is  permitted,  free  access  to 
and  from  plaintiff's  property  to  the  river  will  be  materi- 
ally impeded. 

The  trial  court  entered  a  decree  dismissing  the  suit 
on  the  grounds  that  plaintiff  was  not  injured  by  the 
obstruction,  and  accordingly  in  no  position  to  complain, 
from  which  plaintiff  appeals. 

Reversed:  Decree  Rendered. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  J,  C.  Rutenic. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Pierce  Evans  and  Messrs.  Noland  &  Smith,  with 
an  oral  argument  by  Mr.  Richard  S.  Smith, 

Mr.  Justice  King  delivered  the  opinion  of  the  court. 

But  two  points  of  law  appear  to  be  involved  in  this 
controversy,  namely:  Has  the  defendant  a  right  as  a 
matter  of  law  to  place  a  wharf  in  the  river  or  lake,  as 
the  case  may  be;  and,  if  not,  can  plaintiff  maintain  a 
suit  to  enjoin  such  obstruction? 

1.  We  think  it  clearly  appears  from  the  testimony 
adduced  that  defendant  only  purchased  the  property 
north  of  Klamath  street,  and  that  it  is  not  the  owner  of 
any  realty  south  thereof.  That  this  is  the  legal  effect 
of  the  conveyances  through  which  it  appears  the  com- 
pany deraigns  title,  as  well  as  that  it  cannot,  as  a  matter 
of  law,  insist  upon  the  right  to  place  the  wharf  or  other 
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obstruction  in  the  river  or  lake,  we  think  settled  by  this 
court  adversely  to  defendant's  contention  in  Grant  v. 
Oregon  Nav.  Co.,  49  Or.  324  (90  Pac.  178,  1099).  It 
is  there  held  that  the  grantee's  rights  are  circumscribed 
by  the  description  in  the  deed,  of  v^rhich  the  town  plat 
from  which  the  description  is  taken,  and  to  which  ref- 
erence is  made,  became  a  part;  and  that  it  is  within  the 
power  of  any  grantor  to  sell  his  riparian  rights  sep- 
arately from  the  lands  to  which  appurtenant,  or  in 
making  a  conveyance  of  such  realty,  expressly  or  impli- 
edly, to  reserve  such  riparian  rights,  in  reference  to  which 
the  conveyances  through  which  defendant  deraigns  title 
specifically  describe  the  property  by  lots  and  blocks.  This 
necessarily  separated  therefrom  any  riparian  rights 
south  of  that  street,  leaving  such  riparian  rights  the 
property  of  the  original  grantor  and  his  successors  in 
interest.  To  the  same  effect  are  Potomac  Steamboat  Co, 
V.  Upper  Potomac  Steamboat  Co.,  109  U.  S.  672  (3  Sup. 
Ct.  445 :  4  Sup.  Ct.  15 :  27  L.  Ed.  1070) ;  Morris  v.  United 
States,  174  U.  S.  196  (19  Sup.  Ct.  649:  43  L.  Ed.  946) ; 
Goodsell  V.  Lawson,  42  Md.  348 ;  Gilbert  v.  Emerson,  60 
Minn.  62  (61  N.  W.  820) ;  Kenyon  v.  Knipe,  2  Wash. 
394  (27  Pac.  227:  13  L.  R.  A.  142). 

2.  As  to  the  second  question,  it  is  well  settled  that 
impediments  to  navigation,  unless  authorized  by  some 
competent  power,  or  by  some  legal  right  of  the  person 
causing  it,  are  nuisances,  and  the  person  causing  an 
obstruction  of  that  character  is  liable  to  the  person 
injured,  and  may,  by  a  suit  in  equity,  brought  for  the 
purpose  by  the  person  specially  injured  thereby,  be 
enjoined  from  placing  such  obstruction  therein;  or,  in 
the  event  the  obstruction,  or  any  part  thereof,  is  com- 
pleted, may  have  the  same  abated.  21  Am.  &  Eng.  Enc. 
Law  (2  ed.)  444;  Fleischner  v.  Investment  Co.,  25  Or. 
119  (35  Pac.  174)  ;  Blagen  v.  Smith,  34  Or.  394  (56 
Pac.  292 :  44  L.  R.  A.  522) ;  Union  Power  Co.  v.  Lichty, 
42  Or.  563  (71  Pac.  1044) ;  Morton  v.  Oregon  Short  Line 
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Ry.  Co.,  48  Or.  444  (87  Pac.  151, 1046 :  7  L.  R.  A.  [N.  S.] 
344:  120  Am.  St.  Rep.  827) ;  Kamm  v,  Normand,  50  Or. 
9,  15  (91  Pac.  448:  11  L.  R.  A.  [N.  S.]  290);  Garitee 
V.  M.  &  C.  C.  of  Baltimore,  53  Md.  422.  The  case  of 
Morton  v.  Oregon  Short  Line  Ry.  Co.,  above  cited,  so 
far  as  the  legal  principles  applicable  are  concerned,  is 
similar  to  the  one  at  bar.  There  the  defendant  company 
attempted,  with  permission  of  the  owner  of  the  adjacent 
land,  to  construct  a  jetty  into  Snake  River,  deflecting  its 
course  to  the  injury  of  Morton,  a  riparian  proprietor 
below,  which  proprietor  brought  suit  to  enjoin  any  further 
extension  of  the  jetty,  praying  a  removal  of  the  part 
completed,  which  was  denied  by  the  trial  court,  but 
granted  on  appeal.  The  question  as  to  the  navigability 
of  the  stream  was  raised  in  that  case,  but  not  determined. 
However,  Snake  River  in  the  vicinity  of  the  point  on  the 
stream  there  involved,  has  since  beenheld  by  the  Supreme 
Court  of  Idaho  to  be  a  navigable  stream.  Moss  v.  Ramey, 
14  Idaho,  598  (95  Pac.  513) ;  Johnson  v.  Johnson,  14 
Idaho,  516  (95  Pac.  499). 

3.  In  the  case  under  consideration  it  conclusively 
appears  that  defendant  company  has  no  right,  by  reason 
of  its  ownership  of  the  land  north  of  Klamath  street  or 
elsewhere,  to  extend  the  wharf  over  the  place  in  dispute, 
with  reference  to  which  it  is,  in  effect,  urged  that  it 
was  done  with  the  consent  of  the  state  and  public  in 
general,  and  that  plaintiff  was  not  injured,  and  accord- 
ingly has  no  right  to  complain.  If  defendant  were  a 
riparian  owner  to  any  part  of  the  stream  or  lake  south 
of  Klamath  street,  and  thereby  entitled  to  wharf  priv- 
ileges, and  the  point  were  raised  as  to  the  extent  of  such 
right,  a  different  question  would  be  presented,  making 
it  necessary  under  such  circumstances  to  determine  the 
wharf  rights  and  privileges  of  each  of  the  contestants 
and  ascertain  in  connection  therewith  whether  plaintiff's 
rights  in  that  respect  extend  at  right  angles  to  the  thread 
of  the  stream,  as  held  in  Montgomery  v.  Shaver,  40  Or. 
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244  (66  Pac.  923),  or  in  the  manner  determined  in  Colum- 
bia Land  Co.  v.  Van  Dusen  I.  Co.,  50  Or.  59  (91  Pac. 
469:  11  L.  R.  A.  [N.  S.]  287),  or  at  right  angles  to 
Lake  Ewauna,  if  said  lake  is  distinguishable  from  the 
river.  But  for  the  purposes  of  this  case  it  can  make 
no  difference  where  the  river  ceases  and  the  lake  begins, 
for  the  navigability  of  each  is  conceded  throughout,  not 
only  in  the  river  and  lake  in  general,  but  at  the  place 
covered  by  defendant's  proposed  wh^rf.  In  fact,  the 
latter  feature  is  shown  by  defendant's  plat  and  data 
thereon,  and  it  is  unquestioned  that  in  the  natural  con- 
dition of  the  lake  and  stream,  plaintiff,  at  all  times,  has 
access  to  and  from  his  property  to  Link  River,  while  to 
permit  the  placing  of  the  obstruction  complained  of 
between  his  warehouse  and  the  main  channel  would,  on 
account  of  the  water  south  of  the  property,  in  what  is 
called  the  lake,  freezing  during  the  winter  months,  pre- 
vent egress  to  and  ingress  from  the  river,  while  the 
water  on  the  west  between  plaintiff's  property  and  the 
river  has  at  all  times  sufficient  motion  to  prevent  its 
freezing  to  such  an  extent  as  to  impede  navigation.  It 
further  appears  that  the  obstruction  complained  of  would 
naturally  tend  to  check  the  current  in  the  direction  of 
plaintiff's  property,  and  thereby  materially  increase  the 
tendency  of  the  water  surrounding  his  premises  to  freeze, 
and  correspondingly  to  obstruct  his  access  to  and  from 
the  river,  which  damage  alone,  to  say  nothing  of  the 
other  features  named,  brings  the  case  within  the  rule 
applied  in  Morton  v.  Oregon  Short  Line  Ry.  Co.,  48  Or. 
444  (87  Pac.  151,  1046:  7  L.  R.  A.  [N.  S.]  344),  where 
it  was  found  that  the  jetty  sought  to  be  enjoined  deflected 
the  current  in  such  manner  as  not  only  to  wash  away 
parts  of  plaintiff's  lands,  but  reduce  the  current  to  such 
an  extent  as  to  interfere  with  the  running  of  a  ferryboat 
across  the  channel  partly  obstructed,  at  the  same  time 
leaving  the  channel  in  such  condition  that  it  was 
unfordable. 
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It  follows  that  the  decree  of  the  lower  court  should 
be  reversed  and  one  entered  enjoining  defendant  from 
placing  any  further  obstructions  in  the  stream  or  lake 
at  the  points  indicated,  and  directing  the  removal  within 
90  days  from  the  entry  of  the  mandate  herein  of  any 
part  thereof  placed  therein;  and  it  is  so  ordered. 

Reversed:  Decree  Rendered. 

Mr.  Justice  McBRms  did  not  sit  in  this  case. 


Arffaed  Jane  10,  decided  June  15, 1009. 

ANDERSON   V,  PHBGIiEY. 

[102  Pac.  008.] 

Appeal  and  Error— Notice  of  Appeal— Sufficiency. 

1.  Under  Laws  1890.  p.  828.  and  Laws  1901.  p.  77.  declaring  that  a  notice  of 
appeal  shall  be  sufflolent  If  It  contains  the  title  of  the  cause,  the  names  of  the 
parties,  and  notice  to  the  adverse-  party  or  his  attorney  that  an  appeal  Is 
taken  to  the  supreme  or  circuit  court,  as  the  case  may  be,  from  the  juderment, 
order,  decree,  or  some  specific  part  thereof,  a  notice  that  defendant  Emma  G. 
Robinson  appeals  from  all  of  the  judgment  and  decree,  excepting  those 
portions  adjudging  to  the  appealing  defendant  liens  on  the  property  described 
in  the  decree,  and  that  among  the  particular  portions  of  the  judgment  and 
decree  from  which  this  defendant  appeals  are  those  adjudging  liens  for  any 
sums  in  favor  of  plalntifTs  or  any  of  them  against  such  property  and  from 
those  portions  giving  judgment  for  any  sum  against  this  defendant,  was 
sufficient. 

Appeal  and  Error— Appeal  Bond— Conditions. 

2.  Where,  in  a  suit  to  foreclose  certain  contracts  constituting  an  equitable 
mortgage  on  mining  property,  the  court  fixed  tlie  value  of  the  use  of  the 
land,  and  the  amount  so  fixed  was  included  in  the  undertaking  of  appeal,  it 
was  not  defective  because  it  did  not  also  secure  the  performance  of  the 
assessment  work  required  by  the  laws  of  the  United  States  in  order  to 
save  the  property  from  forfeiture,  pending  appeal. 

Appeal  and  Error— supersedeas. 

8.  An  appeal,  though  not  perfected  until  the  expiration  of  the  time  for 
objections  to  the  sufficiency  of  the  sureties,  operated  as  a  supersedeas  from 
the  date  of  its  service  and  filing. 

Appeal  and  Error— Supersedeas-Effect. 

4.  Where,  In  a  suit  to  foreclose  an  equitable  mortgage  on  mining  property, 
one  of  the  defendants  perfected  an  appeal  before  sale,  the  sheriff  should  have 
continued  the  sale  until  after  the  time  limited  for  objections  to  appellants 
sureties,  and  then.  In  default  of  such  objections,  should  have  released  the 
property. 

Appeal  and  Error— Super.sedeas— Sale  After  Appeal. 
6.  A  sale  under  a  foreclosure  decree  and  an  order  confirming  same  after 
the  perfection  of  an  appeal  by  one  of  the  defendants  are  Invalid. 

From  Josephine:    Hiero  K.  Hanna,  Judge. 
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Statement  by  Mr.  Justice  McBride. 

This  is  a  suit  by  T.  K.  Anderson  and  J.  K.  Anderson 
as  administrators  of  the  estate  of  N.  A.  Williamson, 
deceased,  substituted  for  said  deceased  and  Albert  Phillip, 
against  Grant  Phegley  and  Emma  6.  Robinson  and  is 
brought  to  foreclose  certain  contracts  held  to  constitute 
an  equitable  mortgage  on  mining  property  and  ditches  in 
Josephine  County.  A  decree  foreclosing  these  liens  was 
entered  March  1,  1909.  On  the  same  day  an  execution 
was  issued  and  the  property  advertised  to  be  sold 
on  April  1st.  A  notice  of  appeal  was  served  on  March 
22nd,  and  an  undertaking  on  appeal,  with  provi- 
sion for  stay  of  proceedings,  was  served  and  filed  March 
29th.  Nothwithstanding  such  notice  and  the  filing  of 
the  undertaking,  the  property  was  sold  and  the  sale  con- 
firmed by  the  court,  over  the  objections  of  appellant,  who 
appeals  from  the  order  of  confirmation.  The  other  facts 
necessary  to  the  decision  of  this  will  be  found  in  the 
opinion.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs,  Gammans  &  Malarkey,  with  an  oral  argument 
by  Mr.  George  G.  Gammans. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Colvig  &  Durham,  with  an  oral  argument  by  Mr. 
George  H.  Durham. 

Mr.  Justice  McBRmE  delivered  the  opinion  of  the  court. 

1.  Respondents  concede  that,  if  a  sufficient  notice  of 
appeal  was  served  and  a  proper  undertaking  filed,  the 
order  of  confirmation  is  void.  They  challenge  both  the 
sufficiency  of  the  notice  and  the  undertaking.  The  notice, 
omitting  the  title  of  the  court  and  the  cause  is  as  follows : 

"Notice  is  hereby  given  that  the  defendant  Emma  G. 
Robinson  appeals  to  the  Supreme  Court  of  the  State  of 
Oregon  from  all  of  the  judgment  and  decree  entered  in 
the  above-entitled  court  and  cause,  excepting  those  por- 
tions thereof  whereby  this  defendant,  Emma  G.  Robinson 
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is  adjudged  and  decreed  to  have  certain  liens  upon  the 
property  described  in  said  decree  and  is  to  receive  certain 
sums  in  case  of  the  sale  of  the  said  property.  Among 
the  particular  portions  of  said  judgment  and  decree  from 
which  this  defendant  appeals  are  those  adjudging  and 
decreeing  liens  for  any  sums  in  favor  of  plaintiffs  or 
any  of  them  against  the  property  in  said  decree  mentioned 
or  any  part  thereof,  and  from  those  portions  giving 
judgment  for  any  sum  against  this  defendant." 

We  think  the  notice  of  appeal  is  sufficient.  Previous  to 
the  amendments  of  1899  and  1901  (Laws  1899,  p.  228; 
Laws  1901,  p.  77) ,  a  very  strict  rule  prevailed,  in  respect 
to  the  certainty  with  which  the  judgment  or  decree 
appealed  from  should  be  described  in  the  notice.  Up 
to  the  date  of  these  amendments  there  had  been  no 
statutory  definition  of  what  should  constitute  a  sufficient 
notice.  It  was,  no  doubt,  in  view  of  this  fact  and  of  the 
hardships  entailed  by  the  strictness  theretofore  required, 
that  the  legislature  saw  fit  to  use  this  language: 

"Such  notice  shall  be  sufficient  if  it  contains  the  title 
of  the  cause;  the  names  of  the  parties  and  notifies  the 
adverse  party  or  his  attorney  that  an  appeal  is  taken  to 
the  supreme  or  circuit  court,  as  the  case  may  be,  from  the 
judgment,  order,  or  decree,  or  some  specific  part  thereof." 

This  notice  exactly  follows  the  statute,  and,  examining 
the  transcript,  it  is  easily  seen  that  respondents  could 
not  fail  to  know  what  decree  was  appealed  from. 

2.  This  court,  in  Ready  v.  United  Ry.  Co.,  (100  Pac. 
658),  a  case  occurring  since  the  amendment  of  1899, 
supra,  had  occasion  to  construe  this  statute  on  a  motion 
to  dismiss  the  appeal,  and  the  views  therein  ex- 
pressed are  in  line  with  our  views  in  the  case  at 
bar.  To  speculate  that,  perhaps,  there  might  be  two 
decrees  between  the  same  parties  in  different  suits,  having 
the  same  title,  is  to  suggest  an  improbability  that  it  is 
unprofitable  to  pursue.  When  a  case  is  brought  before 
us,  supported  by  affidavits  and  certified  copies  of  the 
records,  showing  such  a  state  of  fact,  it  will  be  time  to 
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decide  what  ought  to  be  done.  The  court  fixed  the  value 
of  the  use  and  occupation  of  the  land  at  $1,500,  and  this 
amount  was  included  in  the  undertaking  on  appeal.  In 
other  respects  the  undertaking  is  in  the  usual  form  and 
appears  sufficient.  It  is  objected  that,  as  this  is  mining 
property  held  only  by  performing  the  annual  labor 
required  by  the  laws  of  the  United  States,  which  in  this 
case  would  amount  to  about  $3,000,  appellant  should 
have  been  required  to  give  an  undertaking  conditioned 
in  a  sufficient  amount  to  cover  any  loss  by  possible 
forfeiture  of  the  property  by  reason  of  failure  to  perform 
the  required  assessment  work.  We  recognize  that  there 
is  some  force  in  respondents'  contention;  but,  as  the 
law  has  not  provided  for  such  a  contingency,  neither  this 
court  nor  the  court  below  had  any  authority  to  require 
such  an  undertaking. 

3.  We  are  of  the  opinion  that,  while  the  appeal  would 
only  be  perfected  from  the  expiration  of  the  time  required 
to  object  to  the  sufficiency  of  the  sureties,  it  operated 
as  a  supersedeas  from  the  date  of  its  service  and  filing, 
namely,  March  29,  1909.  20  Enc.  PI.  &  Pr.  1227,  1229; 
Sam  Yuen  v.  McMann,  99  Cal.  497  (34  Pac.  80) ;  Mirick 
V.  HiU,  30  N.  Y.  Supp.  853. 

4.  The  sheriff  should  have  continued  the  sale  until 
after  the  time  limited  for  objection  to  the  sufficiency  of 
the  sureties,  and  then,  in  default  of  such  objection,  he 
should  have  released  the  property. 

5.  The  order  confirming  the  sale  herein  is  set  aside, 
and  this  cause  is  remanded  to  the  lower  court,  with 
directions  to  require  the  sheriff  to  put  appellant  in  pos- 
session of  the  property  described  in  the  execution  and 
order  of  sale,  pending  the  decision  of  the  principal  case 
on  appeal.  Reversed. 
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Submitted  on  briefs  March  85.  decided  June  SS,  1900. 

liACHMUND   V.  liOPE   SING. 

[102  Pac.  606.] 

Contracts— Construction— Repugnant  Clauses. 

1.  The  rule  that,  where  in  a  contract  clauses  are  repugnant,  the  earlier 
provisions  prevail.  If  the  inconsistency  be  not  so  great  as  to  avoid  the  Instru- 
ment for  uncertainty,  Is  subject  to  the  qualification  that  the  contract  must 
be  construed  to  effect  th6  Intention  of  the  parties  as  gathered  from  the  entire 
Instrument,  and  where  there  are  repugnant  clauses,  they  must  be  reconciled. 
If  possible. 

Contracts— Intention  op  Parties. 

5.  The  Intent,  and  not  the  words.  Is  the  essence  of  every  agreement,  if  It 
can  be  ascertained  therefrom. 

Contracts— Construction— Rejection  of  Repugnant  Clauses. 

8.  The  rule  rejecting  a  repugnant  clause  of  a  contract  In  construing  it  is 
an  expedient  to  which  a  court  will  not  resort,  unless  absolutely  compelled  to 
do  so. 

Sales- Contracts- Construction. 

4.  A  contract  for  the  sale  and  purchase  of  a  crop  of  hops,  binding  the 
seller  to  sell  the  crop,  and  to  deliver  "contract"  hops,  binding  the  buyer  to 
purchase  "contract"  hops,  and  to  make  advances,  providing  that,  on  the 
failure  of  the  seller  to  do  anything  which  a  careful  husbandman  would  do  to 
produce  "contract"  hops,  the  buyer  may  receive  the  same  at  a  reduced  price, 
and  where  the  seller  for  causes  beyond  his  control  Is  unable  to  deliver  "con- 
tract" hops,  the  buyer  will  accept  In  satisfaction  of  the  agreement  the  hops 
raised  at  the  reduced  price,  and  giving  the  buyer  the  right,  prior  to  making 
the  advances  called  for,  to  examine  the  bopyard.  and  releasing  him  from 
liability  to  make  further  advances,  or  to  accept  the  hops,  if  on  inspection  it 
appears  that  "contract"  hops  cannot  be  produced,  etc..  Is  complied  with  by  a 
delivery  of  a  lower  grade  of  hops  resulting  from  conditions  for  which  the 
seller  is  not  responsible,  and  the  mortgage  clause  in  the  contract  is  available 
to  the  buyer  only  for  liquidated  damages,  where  by  reason  of  the  negligence 
of  the  seller,  the  bops  are  of  inferior  grade;  and  the  buyer,  on  finding  that 
"contract"  hops  cannot  be  produced,  because  of  conditions  not  the  result  of 
the  neglect  of  the  seller,  cannot  refuse  to  make  advances  and  terminate  the 
contract. 

Sales— Contracts— Abandonment. 

6.  The  act  of  a  buyer  of  a  crop  of  hops  In  refusing*  to  make  the  advances 
called  for  by  the  contract,  or  to  be  bound  further  by  the  contract,  is  an 
abandonment  of  It,  precluding  a  recovery  of  advances  previously  made, 
where  the  seller  was  not  in  default. 

From  Marion:    Willum  Galloway,  Judge. 

Statement  by  MR.  Justice  Eakin. 

This  is  a  suit  by  Louis  Lachmund  and  Julius  Pincus 
partners  doing  business  under  the  firm  name  and  style  of 
Louis  Lachmund  &  Co.,  against  Lope  Sing,  Oliver  Beers, 
and  Seid  Back,  to  foreclose  a  contract  and  chattel  mort- 
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gage  on  certain  hops.  The  portions  thereof,  material  to  the 
issues  here,  are  as  follows: 

"Agreement  dated  February  5,  1907,  between  Oliver 
Beers  and  Lope  Sing,  of  Marion  County,  State  of  Oregon, 
called  herein  the  seller,  and  Paul  R.  G.  Horst,  called 
herein  the  buyer,  concerning  the  hop  crop  of  the  seller 
for  the  year  1907,  and  the  sale  of  hops,  not  the  product 
of  the  first  year's  planting,  bright,  even  color,  fully 
matured,  free  from  mold  or  vermin  damage,  cleanly 
picked,  properly  dried  and  cured  and  put  up  in  good 
merchantable  order  *  *  herein  called  'Contract  Hops' 
to  be  grown,  harvested  and  prepared  for  market  by  the 
seller  on  that  certain  hopyard  herein  called  the  'Hopyard' 
situated  on  that  certain  farm  in  Marion  County,  State  of 
Oregon  *  *  owned  by  Oliver  Beers. 

"First.  The  seller  agrees,  during  the  year  1907,  in  a 
careful  and  husbandlike  manner,  and  in  due  season,  to 
do  all  things  which  may  be  necessary  in  order  to  produce 
from  the  hopyard,  contract  hops,  and  to  bargain  and 
sell  and  he  does  hereby  bargain  and  sell,  and  he  does 
agree  to  deliver  to  the  buyer  in  one  lot  *  *  forty  thousand 
(40,000)  pounds  net  weight  of  contract  hops  from  the 
hopyard.  *  * 

"Second.  The  buyer  agrees  to  purchase  forty  thousand 
(40,000)  pounds  of  contract  hops  of  the  crop  of  hops 
raised  by  the  seller  upon  the  hopyard  in  the  year  1907, 
and  to  accept  and  receive  the  same  when  delivered  in 
pursuance  of  this  agreement,  and  to  pay  therefor  the 
sum  of  twelve  (12)  cents  per  pound,  that  is  to  say:  to 
pay  one  ($1.00)  dollar  at  the  time  of  the  signing  hereof; 
eight  hundred  ($800.00)  dollars  on  or  about  April,  1907, 
and  twenty-four  hundred  ($2400.00)  dollars  during  the 
picking  season  as  the  same  shall  be  actually  required.  *  * 

"Third.  Should  the  seller  neglect  or  fail  to  do  anything 
which,  as  a  careful  husbandman,  he  should  do,  in  order 
to  produce  the  contract  hops,  and  if  by  reason  thereof, 
or  for  any  cause,  the  hops  raised  shall  be  inferior  to 
contract  hops,  the  buyer  shall  have  the  right  and  privilege 
of  receiving  and  accepting  so  many  thereof  as  are  contract 
hops  at  the  contract  price,  and  the  balance  of  the  quantity 
contracted  at  a  reduction  in  price  equal  to  the  difference 
in  value  between  the  hops  tendered  and  contract  hops 
*  *  but  in  the  event  that  the  seller,  for  causes  beyond 
his  control,  is  unable  to  deliver  contract  hops  and,  for 
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this  reason,  is  unable  to  comply  with  this  contract,  the 
buyer  agrees  to  accept,  in  satisfaction  of  this  agreement, 
the  hops  raised  and  delivered  at  the  reduced  price,  to 
be  ascertained  as  above  provided,  but  should  the  seller 
and  the  buyer  fail  to  agree  upon  a  price  at  which  the 
inferior  hops  shall  be  accepted  in  fulfillment  of  this 
contract,  then,  in  that  event,  the  seller  agrees  to  return 
all  advances  heretofore  made  with  interest  to  the  buyer 
upon  demand. 

"Fourth.  It  is  contemplated  between  the  parties  hereto, 
that  the  seller  shall  require  an  amount  not  exceeding 
thirty-two  hundred  ($3,200.00)  dollars  at  the  time 
specified,  for  the  purpose  of  enabling  him  to  pay  the 
expenses  of  properly  cultivating  and  caring  for  the  hop- 
yard  and  of  picking,  drying,  curing  and  baling  the  product 
thereof,  and  for  this  reason  and  for  these  purposes,  the 
buyer  agrees  to  advance  said  sum  at  the  times  and  in  the 
manner  and  upon  the  request  above  mentioned,  *  *  that 
should  the  seller  make  default  in  this  agreement  and  by 
reason  of  such  default,  the  buyer  not  being  in  default, 
40,000  pounds  of  contract  hops  be  not  delivered  in  pur- 
suance of  this  agreement,  the  buyer  may  recover  of  the 
seller  damages  for  the  seller's  breach  of  this  agreement, 
and  in  such  event  it  is  hereby  agreed  that  the  difference 
between  the  contract  price  and  the  market  value  at  the 
time  of  delivery  of  forty  thousand  pounds  of  contract 
hops,  together  with  all  advances,  with  interest,  are  hereby 
fixed  as  the  liquidated  damages  which  the  buyer  shall 
recover  from  the  seller  for  such  breach.  *  * 

"Fifth.  The  buyer  shall  have  the  right,  prior  to  making 
any  of  the  advances  provided,  to  examine  the  condition 
of  the  hopyard,  and  if  the  hop  crop  at  the  time  when 
such  advances  should  be  made,  in  pursuance  of  this 
agreement,  is  in  such  condition  that  contract  hops  can- 
not be  grown,  picked,  cured  and  delivered  therefrom, 
the  buyer  shall  be  absolved  from  the  obligation  to  make 
further  advances,  but  all  advances  already  made  here- 
under, with  interest,  shall  be  repaid  to  the  buyer  upon 
demand." 

The  sixth  subdivision  is  intended  as  a  chattel  mort- 
gage of  the  whole  crop  to  secure  the  buyer  for  the  payment 
of  the  liquidated  damages  specified  in  subdivision  four. 

The  complaint  alleges  that,  pursuant  to  the  terms  of 
the  contract,  Horst  advanced  to  defendant  $1,329.42,  and 


June,  1909]  Lachmund  v.  Lope  Sing.  109 

that  thereafter,  about  September  10th,  and  prior  to  the 
time  the  money  for  picking  was  required  to  be  advanced, 
Horst  ascertained  that  the  hops  were  moldy  and  inferior 
to  the  hops  called  for  by  the  contract,  and  that  contract 
hops  could  not  be  picked,  cured,  and  delivered  from  said 
yard  on  account  thereof;  that  Horst  notified  defendants 
that  he  would  not  advance  money  for  picking,  and  would 
not  be  further  bound  by  the  terms  of  the  contract,  and 
demanded  repayment  of  the  advances  already  made. 
Thereafter  Horst  assigned  to  plaintiffs  the  contract  and 
mortgage,  and  all  his  right  and  interest  thereunder,  and 
this  suit  is  brought  to  recover  the  sum  of  $1,329.42, 
with  interest,  and  to  foreclose  the  mortgage  securing  the 
repayment  thereof.  At  the  time  Horst  refused  to  make 
further  advances  the  seller  was  unable  to  proceed  with 
the  picking  without  financial  aid.  Thereupon,  in  consid- 
eration of  a  bill  of  sale  executed  by  the  seller  to  defendant, 
Seid  Back,  transferring  and  delivering  to  him  all  the 
sellers's  right,  title  in,  and  possession  of,  the  crop,  Seid 
Back  took  charge  of  the  hopyard,  paying  the  laborers 
for  the  work  already  done,  and  completed  the  harvesting 
and  baling  thereof. 

Defendants  deny  that  plaintiffs  are  entitled  to  recover 
from  them  the  amount  of  the  advances,  and  allege  that 
they  performed  all  the  conditions  of  the  contract,  and 
that  Horst,  without  cause,  refused  to  comply  with  the 
terms  of  the  contract.  There  is  evidence  offered  by 
the  plaintiffs  tending  to  show  that  some  portions  of  the 
hop  field  were  affected  with  mold,  and  that  portions  of 
the  baled  hops,  after  the  harvesting  was  completed,  also 
contained  considerable  mold.  Hop  dealers  were  called 
as  witnesses,  and  testified  that  hops  are  graded,  according 
to  quality,  as  medium,  medium  to  prime,  prime,  prime  to 
choice,  and  choice,  and  that  contract  hops,  as  defined 
in  the  contract,  calls  for  choice  hops.  Most  of  the 
plaintiffs'  witnesses  testified  that  defendants'  hops 
graded  as  medium  to  prime — ^three  grades  below  choice — 
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and  one  witness  testified  that  they  were  two  grades 
below  choice.  The  trial  judge  found  as  a  fact  that 
defendants  performed  their  part  of  the  contract  in  doing 
all  that  careful  and  skillful  husbandry  could  do  to  raise 
the  kind  and  quality  of  hops  called  for  by  the  contract, 
and  did  raise  40,000  pounds  of  contract  hops,  and 
rendered  a  decree  that  plaintiffs  take  nothing  by  their 
suit,  and  that  the  complaint  be  dismissed.  Plaintiffs 
appeal.  Affirmed. 

Submitted  on  briefs  under  the  proviso  of  Rule  16  of 
the  Supreme  Court,  50  Or.  580. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  John  A.  Carson  and  Mr.  Thomas  Brown. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  William  Kaiser,  Mr.  Henry  E.  McGinn,  and  Mr.  John 
J.  Fitzgerald. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

1.  The  defendants.  Lope  Sing  and  Oliver  Beers,  con- 
tracted to  raise,  on  the  Beers  place,  and  sell  to  Horst, 
40,000  pounds  of  contract  hops  at  12  cents  per  pound,  and 
they  were  bound  to  do  so  if  by  careful  and  husbandman- 
like labor  such  a  crop  could  be  produced.  However,  subdi- 
vision three  of  the  contract,  without  modifying  subdivision 
two  thereof,  as  to  advances,  provides,  that,  if  by  careful 
husbandry  contract  hops  cannot  be  produced,  Horst  shall 
accept  the  hops  in  satisfaction  of  this  contract,  even 
though  they  are  not  contract  hops,  at  a  reduction  in  price 
equal  to  the  difference  in  value  between  the  hops  tendered 
and  contract  hops.  Plaintiffs  rely  upon  subdivision  five 
of  the  contract  as  releasing  the  buyer  from  liability  to 
make  further  advances,  or  to  accept  the  hops  if,  upon 
inspection,  it  appears  that  contract  hops  cannot  be 
produced.  That  subdivision  does  not,  in  terms,  negative 
the  buyer's  obligation  to  accept  a  lower  grade  than 
contract  hops  in  satisfaction  of  the  contract,  but  does 
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provide  that,  if  contract  hops  cannot  be  produced,  the 
buyer  shall  be  released  from  making  advances,  and  the 
seller  shall  repay  the  advances  made,  and  this  is  repug- 
nant to  the  provisions  of  the  last  part  of  subdivision 
three.  The  general  rule  is  that,  where  in  a  contract 
clauses  are  repugnant  and  incompatible,  the  earlier 
prevails,  if  the  inconsistency  be  not  so  great  as  to  avoid 
the  instrument  for  uncertainty.  1  Sheppard's  Touch- 
stone, 88;  2  Parsons,  Contracts,  *513;  Daniel  v.  Veal, 
32  Ga.  589;  Petty  v.  Boothe,  19  Ala.  633.  This  rule  is 
subject  to  the  qualification,  however,  that  the  contract 
must  be  construed  to  effect  the  intention  of  the  parties 
as  gathered  from  the  entire  instrument;  and,  if  there 
are  repugnant  clauses,  they  must  be  reconciled,  if 
possible. 

2.  The  intent,  and  not  the  words,  is  the  essence  of 
every  agreement  if  it  can  be  ascertained  therefrom. 
Henderson  v.  Mack,  82  Ky.  379. 

3.  The  rule  that  rejects  a  repugnant  clause  of  a  contract 
is  an  expedient  to  which  a  court  will  very  reluctantly, 
in  any  case,  have  recourse,  and  never  unless  absolutely 
compelled  to  do  so.  Bvsh  v,  Watkins,  14  Beav.  425. 
This  contract  cannot  be  construed  literally,  and  give 
effect  to  every  part  of  it;  Subdivision  three  provides 
that,  in  the  event  the  seller — for  causes  beyond  his  control 
— is  unable  to  deliver  contract  hops,  the  buyer  agrees 
to  accept,  at  a  reduced  price,  in  satisfaction  of  this  agree- 
ment, the  hops  raised.  Thus  the  delivery  of  low  grade 
hops,  resulting  from  conditions  for  which  the  seller  is 
not  responsible,  will  be  a  compliance  with  the  contract 
as  fully  as  the  delivery  of  contract  hops  would  have 
been.  But  by  the  latter  part  of  subdivision  four  it  is 
specified  that  liquidated  damages  may  be  recovered  by 
the  buyer  should  the  seller  make  default,  and  40,000 
pounds  of  contract  hops  be  not  delivered.  The  only 
reasonable  interpretation  of  this  clause  is  that  it  applies 
to  a  violation  of  subdivision  one,  and  the  first  part  of 
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subdivision  three,  of  the  contract,  which  provides  that,  for 
the  neglect  or  failure  of 'the  seller  to  do  anything  neces- 
sary to  produce  contract  hops,  it  shall  be  optional  j^ith 
the  buyer  to  accept  inferior  hops  at  a  reduced  price; 
and  such  neglect  or  failure  of  the  seller  is  the  default 
referred  to  in  subdivision  four,  and  it  can  have  no 
application  to  the  latter  part  of  subdivision  three,  which 
provides  that  a  delivery  of  inferior  hops,  under  the  con- 
ditions mentioned,  shall  be  a  satisfaction  of  the  contract. 
The  same  construction  must  be  put  upon  subdivision 
five,  or  it  must  be  eliminated  entirely.  If,  upon  an 
inspection  of  the  hopyard,  as  provided  in  subdivision 
five,  it  is  found  to  be  in  such  a  condition  that  contract 
hops  cannot  be  produced,  nevertheless,  if  such  condition 
is  not  the  result  of  neglect  or  failure  of  the  seller  to  do 
something  necessary  for  the  production  of  contract  hops, 
the  buyer  will  not  be  justified  in  refusing  to  make 
advances,  as  he  is  still  under  obligation  to  accept,  in 
satisfaction  of  the  contract,  inferior  hops;  and,  in  such 
a  case,  the  seller  is  not  in  default,  and  subdivision  five 
must  be  construed  as  dependent  upon  the  default  of  the 
seller.  This  construction  will  give  effect  to  every  part  of 
the  contract,  and  is  in  accordance  with  the  clear  inten- 
tion of  the  parties,  as  gathered  from  the  whole  instrument. 
4.  There  is  no  suggestion,  in  either  the  pleadings  or 
the  evidence,  that  defendants  were  in  default  in  anything 
necessary  to  be  done  on  their  part  to  produce  contract 
hops,  and  the  evidence  of  plaintiffs'  witnesses  shows 
that  the  grade  of  the  hops  produced  was  at  least  medium 
to  prime,  or  prime,  and — considered  most  favorably  to 
plaintiffs — if  the  hops  were  less  than  contract  hops,  they 
were  so  for  causes  "beyond  the  seller's  control,"  and 
were  such  as  the  buyer  agreed  to  accept  at  a  reduced 
price.  The  buyer  could  not  therefore  refuse  to  be  further 
bound  by  the  terms  of  the  contract,  or  require  the 
seller  to  refund  the  advances  theretofore  made,  unless 
the  seller  had  refused  to  deliver  the  hops  or  agree  with 
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the  buyer  upon  a  price  at  which  they  were  to  be  delivered. 
It  is  unnecessary  for  this  court  to  determine  whether 
the  hops  produced  were  contract  hops.  By  the  last  part 
of  subdivision  three  of  the  contract  the  conditions  of 
the  liability  of  defendants  to  repay  the  advances  made — 
if  the  hops  produced  are  a  lower  grade  than  contract 
hops,  without  the  fault  of  defendants — is  that  "the  seller 
and  buyer  shall  fail  to  agree  upon  a  price  at  which  the 
inferior  hops  shall  be  accepted  in  fulfillment  of  this 
contract."  The  mortgage  clause  of  the  contract  (sub- 
division six)  is  available  to  plaintiffs  only  for  the 
liquidated  damages  provided  for  in  subdivision  four, 
namely,  when  by  reason  of  neglect  or  fault  of  the  seller 
the  hops  are  of  inferior  quality,  or,  if  they  are  contract 
hops,  the  seller  refuses  to  deliver  them.  A  situation  may 
arise,  and  evidently  did  arise,  by  reason  of  which  con- 
tract hops  will  not  be  called  for  by  the  contract,  namely, 
in  the  event  inferior  hops  are  produced  without  fault 
of  the  seller,  and  under  such  condition  the  seller  will  not 
be  in  default  in  the  delivery  of  contract  hops  to  be 
"delivered  in  pursuance  of  this  agreement."  The 
contract  relates  only  to  the  hops  raised  on  the  Beers 
place,  and  not  that  the  seller  shall  deliver  contract  hops 
at  all  events.  It  is  only  when  "by  reason  of  such  default 
*  *  40,000  pounde  of  contract  hops  be  not  delivered" 
that  there  shall  be  a  liability,  for  example,  if,  through 
no  lack  of  diligence  or  fault  of  defendants,  hops  of 
marketable  quality  are  not  raised,  the  seller  would  not 
be  liable  for  damages  under  this  clause  of  the  contract. 
And  it  is  not  necessary  now  to  determine  what  the  effect 
of  such  a  situation  might  have  upon  the  right  of  plaintiffs 
to  recover  advances  made,  as  that  issue  does  not  arise. 

5.  It  appears  by  the  allegations  of  the  complaint  that, 
when  the  buyer  concluded  that  contract  hops  could  not 
be  grown,  picked  and  delivered  from  the  yard,  he  refused 
to  make  any  further  advances,  and  refused  to  be  bound 
further  by  the  contract.   If  the  seller  was  not  in  default 
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at  that  time,  the  buyer's  conduct  was  an  abandonment 
of  the  contract,  and  he  cannot  recover  the  advances  made 
thereon.  Neis  v.  O'Brien,  12  Wash.  358  (41  Pac.  59: 
50  Am.  St.  Rep.  894)  is  in  point  upon  this  question, 
being  a  suit  to  recover  advances  made  on  a  hop  contract, 
in  which  it  is  stated:  "It  was  not  the  fault  of  the 
respondent  that  this  contract  was  not  fulfilled,  but  wholly 
the  fault  of  appellant.  The  respondent  offered  to  per- 
form all  that  the  contract  required  of  him,  but  the 
appellant,  having  made  part  performance,  stopped  short, 
and  refused  to  proceed  to  the  completion  of  the  contract. 
*  *  To  permit  the  appellant  to  recover  under  the  circum- 
stances of  this  case,  we  think,  would  be  to  establish  a 
dangerous  precedent."  To  the  same  effect  are  Wither ow 
V.  Witherow,  16  Ohio  238 ;  Hansborough  v.  Peck,  5  Wall. 
497  (18  L.  Ed.  520)  ;  Walter  v.  Reed,  34  Neb.  544  (52 
N.  W.  682). 
The  decree  of  the  lower  court  is  affirmed. 

Affirmed. 


Arsaed  April  1,  decided  June  2S.  1900. 
GENTZKOW   V.  PORTIiAND   RAIIiWAY   CO. 

[102  Pac.  014.] 

Electricity  —  Injuries  From    Construction  and  Maintenance  of 
Street  Railroad— Care  Required. 

1.  An  electric  railway  company  maintaining  and  controlling  a  trolley 
system  must  exercise  the  atmost  decree  of  care  in  the  construction,  main- 
tenance, inspection,  and  repair  of  its  wires,  so  as  to  keep  them  harmless  at 
places  where  persons  are  liable  to  come  In  contact  with  them,  and  its  duty  is 
not  lessened  as  to  servants  of  a  telephone  company,  where  under  an  airree- 
ment,  it  Is  permitted  to  attach  its  wires  to  poles  of  the  telephone  company. 

Electricity  —  Injuries    Incident  to    Production    and    Use  —  Cabs 
Required. 

2.  Where  an  electric  railway  company  and  a  telephone  company  Jointly 
use  a  structure  to  which  the  wires  of  each  are  attached,  each  is  under  the 
same  obligation  to  the  other  as  persons  having  common  rights  in  a  place  are 
to  one  another,  not  negligently  to  place  a  dangerous  substance  on  the  common 
territory,  where  it  may  be  reasonably  anticipated  that  others  having  common 
rights  may  be  injured. 

Electricity  —  Injuries    Incident  to    Production    and    Use  — Care 

Required. 
8.  An  electric  railway  company  permitting  for  a  day  and  a  half  a  circuit 
breaker  to  be  displaced,  so  as  to  allow  a  wire  of  a  trolley  system  to  oome  in 
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contact  with  a  telephone  wire,  Is  guilty  of  actionable  negligence,  Irrespective 
of  how  the  displacement  occurred. 

Electricity  —  Injuries  Incident  to  Production  and  Use  — Care 
Required. 

4.  An  owner  of  electrtcally  charged  wires,  which  became  disarranged 
without  his  negligence,  Is  entitled  only  to  a  reasonable  time  after  the  condi- 
tion arises,  In  which  to  discover  and  remove  the  dangers  resulting  therefrom. 

Electricity  —  Injuries  Incident  to  Production  and  Use  —  Care 
Required. 

6.  An  electric  railway  company,  maintaining  a  trolley  system.  Is  under 
the  duty  of  continuous  Inspection  of  Its  wires. 

Electricity  —  Injuries  Incident  to  Production  and  Use  —  Care 
Required. 

8.  In  the  absence  of  proof  that  wires  forming  a  part  of  a  trolley  system 
were  cut  by  trespassers,  the  Inference  Is  that  It  was  done  by  some  one  on 
behalf  of  the  owner  of  the  system,  for  the  purpose  of  rearranging  the  position 
of  the  wires. 

Electricity  —  Injuries  Incident  to  Production  and  Use  — Garb 
Required. 

7.  Bvldenee  Tield  sufficient  to  go  to  the  Jury  on  the  Issue  of  the  negligence 
of  an  electric  railway  company  maintaining  a  trolley  system  resulting  from 
Its  permitting  Its  trolley  service  wire  to  fall  on  a  trolley  wire  and  thereby 
permit  the  escape  of  electricity. 

Nbolioence— Contributory  Negligence- Burden  of  Proof. 

8.  The  burden  of  proving  contributory  negligence  Is  on  defendant,  and 
plaintiff  need  not  show  freedom  from  negligence. 

Neglioencb- Contributory  Negligence  -Evidence. 

0.  Where  the  evidence  offered  to  establish  negligence  of  defendant,  result- 
ing In  Injury  to  plaintiff,  showed  that  plaintiff  was  guilty  of  negligence, 
without  which  the  Injury  would  not  have  occurred,  plaintiff  could  not 
recover. 

Negligence— assumption  of  Risk. 
•     10.  Where  no  contract  relation  existed  between  plaintiff,  suing  for  a 
personal  Injury,  and  defendant,  the  doctrine  of  assumption  of  risk,  as  dis- 
tinguished from  contributory  negligence,  did  not  apply,  unless  plaintiff  knew 
and  appreciated  the  danger  and  voluntarily  put  himself  In  the  way  of  It. 

IB^LECTRiciTY —Injuries  From  Production  and  Use  —  Contributory 
Negligence. 

11.  One  who  knew,  or  who  should  have  known,  that  wires  supporting  a 
trolley  service  wire  were  charged  with  a  dangerous  current  of  electricity,  and 
who  voluntarily  exposed  himself  to  the  risk  of  being  shocked  thereby,  was 
chargeable  with  contributory  negligence  precluding  a  recovery  for  the  injuries 
received. 

Negligence— Contributory  Nboliobncb. 

12.  Contributory  negligence  will  not  In  all  cases  be  imputed,  as  a  matter 
of  law,  to  a  person  who  receives  an  Injury  from  a  danger,  simply  from  the 
fact  that  it  might  have  been  seen,  because  the  nature  of  his  duties  or  sur- 
rounding circumstances  may  be  such  as  to  distract  his  attention  to  other 
objects,  and  under  such  circumstances  the  question  is  for  the  Jury. 

Electricity— Injuries   From  Production   and   Use  —  Contributory 

Negligence— Question  for  Jury. 
18.  Whether  an  employee  of  a  telephone  company  coming  in  contact  with 
an  electrically  charged  iron  peg  in  a  telegraph  pole,  in  consequence  of  the 
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neslisence  of  an  electric  railway  comi>any  maintaining  a  trolley  system,  was 
guilty  of  contributory  negligence,  field,  under  the  evidence,  for  the  Jury. 

Electricity— In  J  UBIES  From  Production  and  Usr  —  Contributory 
Negligence. 

14.  An  employee  of  a  telephone  company  may  assume  that  a  wire  of  an 
electric  railway  company  not  intended  to  carry  electricity  and  attached  to  a 
telephone  pole,  under  an  agreement  with  the  telephone  company,  is  harmless. 

Negligence— CoRTRiBUTOBY  Negliobnce— Question  fob  Juby. 

16.  Where  contributory  negligence  is  urged,  aa  a  ground  for  nonsuit,  or 
for  a  verdict  for  defendant.  It  must  appear,  after  considering  the  evidence 
most  favorably  to  plaintiff,  that  reasonable  men  would  find,  without  any 
reasonable  probability  of  differing  in  their  views,  either  that  plaintiff  knew 
and  appreciated  the  danger,  or  that  ordinarily  prudent  men  would  acquire 
such  knowledge  and  appreciation. 

From  Multnomah:  John  B.  Cleland,  Judge. 

Statement  by  Mr.  Justice  Slater. 

This  is  an  action  by  George  H.  Gentzkow  against  the 
Portland  Railway  Company  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sustained  by 
plaintiff  from  receiving  an  electric  shock,  caused  by  the 
negligence  of  defendant  in  permitting  and  allowing  its 
trolley  service  wire  to  sag  and  fall  upon  and  across  the 
the  north  trolley  wire  of  its  double-track  street  railway 
system  on  Russell  street,  in  the  city  of  Portland,  Oregon, 
so  that  the  circuit  breaker,  attached  to  the  north  end 
of  the  service  wire,  was  upon  the  south  side  of  the 
trolley  wire,  and  permitted  an  ordinary  uninsulated  gal- 
vanized wire,  leading  from  the  circuit  breaker  to  a 
telephone  pole  on  the  north  side  of  the  street,  to  come 
in  contact  with  the  trolley  wire  and  become  heavily 
charged  with  a  dangerous  current  of  electricity.  The 
telephone  pole  was  the  property  of  the  Pacific  States 
Telephone  Company,  and  plaintiff,  as  its  servant,  and 
while  in  the  discharge  of  the  duties  of  his  principal, 
and  without  knowledge  of  the  displacement  of  defendant's 
wires,  ascended  the  telephone  pole,  and,  coming  in 
contact  with  an  iron  climbing  peg,  to  which  defendant's 
wire  was  attached,  received  a  severe  and  dangerous 
electric  shock,  causing  him  to  be  thrown  and  precipitated 
to  the  ground,  a  distance  of  about  28  feet,  breaking 
his  leg  and  otherwise  injuring  him. 
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Defendant  denies  any  negligence  on  its  part  and 
affirmatively  alleges  that  any  injury  which  plaintiff 
suffered  resulted  from  his  own  want  of  care  and  contrib- 
utory negligence.  At  the  close  of  plaintiff's  case  defend- 
ant interposed  a  motion  for  a  nonsuit,  which  at  that 
time  was  denied,  but  at  the  close  of  defendant's  case, 
was  renewed  and  granted;  and,  judgment  having  been 
entered  against  plaintiff,  he  has  appealed.       Reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  George  W.  Caldwell  and  Messrs.  Gammans  & 
Malarkey,  with  an  oral  argument  by  Mr.  Dan  J.  Malarkey. 

For  respondent  there  was  a  brief  and  oral  arguments 
by  Mr.  Ralph  W.  Wilbur  and  Mr.  Arthur  M.  Dibble. 

Mr.  Justice  Slater  delivered  the  opinioi\  of  the  court. 

The  testimony  tends  to  show  that  plaintiff  was 
employed  as  a  lineman  by  the  Pacific  States  Telephone 
&  Telegraph  Company,  which  owned  and  operated  a 
telephone  line  along  the  north  side  of  Russell  street,  in 
Portland.  His  duty  was  to  locate  and  remove  troubles 
in  the  telephone  service  due  to  crossed  wires  and  similar 
causes,  and  he  had  been  so  employed  for  about  one  year, 
but  did  not  consider  himself  an  experienced  lineman. 
On  and  prior  to  August  8,  1904,  defendant  owned  and 
operated  a  double-tracked  street  car  line  running 
east  and  west  on  Russell  street.  The  cars  were  propelled 
by  electricity,  transmitted  through  trolleys,  which  were 
in  contact  with  heavy  copper  wires  called  "trolley  wires," 
suspended  over  the  center  of  each  track,  and  parallel 
therewith.  On  the  south  side  of  Russell  street  the  Port- 
land  General  Electric  Company,  a  third  corporation, 
owned  and  maintained  a  line  of  poles,  which  carried  its 
electric  light  wires,  and  also  a  wire  to  transmit  electric 
currents  for  power  purposes.  Attached  to  this  line  of 
poles,  at  the  height  of  about  four  feet  above  the  level 
of  the  defendant's  trolley  wires,  was  what  is  known  as 
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a  "feed  wire,"  charged  with  a  heavy  current  bf  electricity 
for  the  propulsion  of  defendant's  cars.  This  current 
was  transmitted  to  the  trolley  wires  by  an  insulated 
copper  wire,  called  a  "trolley  service  wire."  One  of  its 
poles  was  located  about  100  feet  east  of  Williams  avenue 
and  standing  near  the  curb  line  of  the  street,  and  was 
opposite  to  and  south  of  the  telephone  pole  on  the  north 
side  of  Bussell  street,  on  which  plaintiff  was  injured. 
A  trolley  service  wire,  connected  with  this  feed  wire, 
extended  northerly  from  this  pole,  across,  and  about 
three  feet  above,  the  trolley  wires  at  right  angles  there- 
with, and  was  connected  with  each  of  them  by  an 
upright  wire.  The  trolley  service  wire  proper  terminated 
a  short  space  beyond  the  north  trolley  wire,  where  there 
was  interposed  a  circuit  breaker.  This  instrument  was 
made  of  two  hollow  porcelain  knobs,  or  spools,  firmly 
joined  at  an  interval  by  iron  or  steel  straps,  so  that 
when  wires  were  attached  to  each  spool  at  the  opposite 
ends  thereof  there  would  be  no  metallic  connection  of 
such  wires.  Attached  to  the  north  end  of  this  circuit 
breaker  was  an  ordinary  uninsulated  galvanized  wire, 
which  extended  northerly  across  the  remainder  of  the 
street  and  was  attached  to  the  telephone  pole  by  being 
wound  around  it.  The  purpose  of  this  galvanized  wire 
was  to  furnish  a  support  to  the  trolley  service  wire  and 
keep  it  suspended  above  the  trolley  wires,  and  was 
intended  to  be  free  of  any  electric  current.  On  and 
near  the  top  of  this  telephone  pole  there  were  a  number 
of  cross-arms,  to  which  were  attached  telephone  wires, 
and  on  the  east  and  west  sides  of  the  pole,  and  below  the 
cross-arms,  wre  driven  a  number  of  iron  spikes,  or  pegs, 
at  intervals,  to  serve  as  steps  for  linemen  when  climbing 
the  pole.  One  of  these  spikes  was  located  at  the  place 
where  defendant's  wire  support  for  the  trolley  service 
wire  pased  around  the  pole,  and  it  touched,  or  was 
wound  around,  the  peg.  A  fire  alarm  signal  wire 
running  to  an  engine  house  near  by  was  also  attached 
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to  this  pole  at  a  point  four  or  five  inches  below  the  next 
iron  peg  above  the  one  in  contact  with  defendant's  wire. 
There  was  no  electric  current  in  the  signal  wire,  except 
when  an  £^larm  was  being  sounded,  and  then  only  a 
small  and  harmless  current.  For  a  day  and  a  half  to 
two  days  prior  to  the  time  of  the  time  of  the  accident, 
the  circuit  breaker  was  not  in  its  proper  position  relative 
to  the  trolley  wire;  but,  because  either  the  trolley  wires 
had  been  raised  by  the  servants  of  the  defendant,  or 
because  the  poles  supporting  the  service  wire  had  been 
moved  towards  the  street  by  the  owners  thereof,  thereby 
slacking  the  wire,  the  north  trolley  wire  and  the  unin- 
sulated galvanized  wire  were  in  contact  at  a  point  just 
north  of  the  circuit  breaker,  the  latter  lying  upon  the 
trolley  wire  so  that  the  circuit  breaker  hung  over  on  the 
south  side  of  the  trolley  wire.  So  long  as  this  circuit 
breaker  was  in  a  proper  condition,  and  in  its  proper 
place,  no  current  could  pass  into  the  galvanized  wire 
which  extended  from  it  to  the  telephone  pole ;  but,  when 
it  was  in  the  position  above  stated,  the  galvanized  wire, 
from  its  contact  with  the  trolley  wire,  became  charged 
with  a  heavy  current,  and  thus  rendered  it,  and  the  iron 
peg  to  which  it  was  attached,  dangerous  to  any  one 
coming  in  contact  therewith,  and  at  the  same  time  with 
soiTie  other  conductor  having  connection  with  the  earth. 
The  signal  wire,  being  a  grounded  wire,  furnished  this 
agency. 

Plaintiff  was  employed  as  a  lineman  by  the  telephone 
company,  and  had  been  thus  engaged  for  about  one 
year.  He  was  not  considered  an  expert  lineman,  as  three 
years'  service  was  required  to  attain  that  efficiency 
although  he  had  had  sufficient  experience  to  know  and 
understand  the  amount  of  electric  current  usually  trans- 
mitted over  the  different  kinds  of  wires  and  their 
dangerous  character,  the  purposes  for  which  the  different 
wires  were  used,  when  they  were  in  their  proper  positions 
and  the  danger  to  be  encountered  in  working  among  them. 
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Prior  to  the  accident  he  had  frequently  been  upon  this 
particular  telephone  pole,  but  had  not  been  in  that 
vicinity  for  a  number  of  days,  and  had  no  previous 
knowledge  of  the  displacement  of  defendant's  wires.  On 
the  morning  of  the  8th  of  August,  plaintiff  was  sent  to 
this  vicinity  by  his  employer  to  locate  and  remedy  some 
defect  in  its  telephone  wires.  He  approached  the  vicinity, 
coming  from  the  east  on  the  south  side  of  Russell  street, 
scanning  the  telephone  wires  at  the  top  of  the  poles  on 
the  north  side  of  the  street  to  locate  the  trouble.  He 
discovered  two  wires  crossed  between  the  pole  he  after- 
wards climbed  and  the  one  east  of  it.  He  then  crossed  to 
the  north  side  of  the  street,  passing  under  defendant's 
trolley  wires,  in  the  neighborhood  of  the  displaced 
circuit  breaker,  went  to  the  telephone  pole,  and  ascended 
it  from  the  north  side  thereof.  This  pole  is  about  15 
inches  in  diameter  at  the  base  and  tapers  somewhat 
towards  the  top,  and  while  plaintiff  was  climbing,  it  was 
between  him  and  the  trolley  service  wire  and  the  dis- 
placed circuit  breaker,  so  that  his  view  thereof  was 
obstructed.  When  he  reached  the  iron  peg  on  which 
defendant's  wire  rested  and  grasped  it  with  his  hand,  he 
observed  that  the  wire  around  the  pole  was  in  contact 
with  the  peg,  and  it  then  appeared  to  him  to  be  in  its 
usual  place.  Upon  reaching  for  the  next  peg  above, 
his  arm  came  in  contact  with  the  signal  wire  just  below 
it,  thus  forming  a  circuit  and  causing  him  to  receive  an 
electric  shock,  which  occasioned  the  injury  complained 
of  in  this  action.  The  motion  for  a  nonsuit  is  upon 
two  grounds:  (1)  That  plaintiff  had  not  shown  any 
negligence  on  the  part  of  the  defendant;  and  (2)  that 
the  proof  showed  that  plaintiff  was  guilty  of  contributory 
negligence.  The  motion  was  sustained  by  the  trial  court 
upon  the  latter  ground ;  but  both  are  insisted  upon  here. 
1.  The  defendant,  employing  in  its  business  an  agency 
so  deadly  and  dangerous  as  electricity,  is  held  to  exercise 
the  utmost  degree  of  care  in  the  construction,  mainte- 


June,  1909]       Gentzkow  v.  Portland  Railway  Co.  121 

nance,  inspection  and  repair  of  it  wires,  so  as  to  keep 
them  harmless  at  places  where  persons  are  liable  to  come 
in  contact  with  them.  Perham  v.  Portland  Electric  Co., 
33  Or.  451  (53  Pac.  14,  24 :  40  L.  R.  A.  799 :  72  Am.  St. 
Rep.  730).  Its  duty  was  not  in  any  respect  lessened 
with  respect  to  the  servants  of  the  Pacific  States  Tele- 
phone Company,  because,  by  reason  of  some  agreement 
or  license,  it  was  permitted  to  attach  its  wires  to  a  pole 
belonging  to  the  telephone  company. 

2.  Where  two  corporations  are  making  a  joint  use 
of  a  structure  to  which  tBe  wires  of  each  are  attached, 
each  should  be  under  the  same  obligation  to  the  other, 
as  persons  having  common  rights  in  a  place  or  passage- 
way are  to  one  another,  not  negligently  to  place  a 
dangerous  substance  on  the  common  territory  where  it 
may  be  reasonably  anticipated  that  others  having  common 
rights  may  be  injured.  The  purpose  for  which  the 
structures  are  used  render  some  danger  from  electrical 
currents  inevitable;  but  the  danger  ought  to  be  made 
as  small  as  is  practicable  by  the  exercise  of  reasonable 
care.  lUingsworth  v.  Boston  Electric  Light  Co.,  161 
Mass.  583  (37  N.  E.  778:  25  L.  R.  A.  552). 

3.  The  evidence  is  positive  and  direct  that  for  a  period 
of  a  day  and  a  half  or  two  days  the  circuit  breaker  had 
been  in  the  displaced  condition  which  caused  the  unfor- 
tunate contact  of  the  trolley  wire  with  the  wire  attached 
to  the  pole  and  iron  peg.  However  it  may  have  been 
caused,  the  continuance  of  such  conditions  for  that 
period  of  time  would  of  itself  constitute  actionable  neg- 
ligence on  the  part  of  defendant. 

4.  If  the  derangement  of  the  wires  was  caused  without 
the  negligence  of  the  defendant,  it  was  entitled  only  to 
a  reasonable  time  after  the  condition  arose  in  which 
to  discover  and  remove  the  dangerous  wire.  Chaperon 
V.  Electric  Co.,  41  Or.  39,  40  (67  Pac.  928). 

5.  It  is  shown  that  defendant  was  continuously  using 
these  tracks,  its  cars  passing  along  at  brief  periods  of 
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time,  and,  being  under  the  duty  of  a  continuous  inspection 
(Thompson,  Negligence,  §  802),  and  the  displacement 
open  to  the  view  of  its  servants,  there  was  sufficient  to 
go  to  the  jury  upon  that  feature  of  the  case. 

6.  There  is  evidence,  however,  that  the  displacement 
was  by  the  defendant's  servants.  One  witness  testifies 
that  two  or  three  days  prior  to  the  accident,  two  men, 
whom  the  witness  took  to  be  defendant's  men,  came  along 
and  raised  the  trolley  wires  that  go  up  and  down  Russell 
street,  and  that  before  they  were  raised  they  were  quite 
low.  It  is  also  shown  that  the  two  upright  wires  from 
the  trolley  wire  to  the  feed  wire  had  been  cut  and 
were  hanging  down.  It  is  not  to  be  inferred  that  these 
wires  were  cut  by  a  trespasser;  but,  in  the  absence  of 
proof,  the .  legitimate  inference  is  that  it  was  done  by 
some  one  on  behalf  of  the  defendant,  for  the  purpose 
of  rearranging  the  position  of  its  wires. 

7.  On  this  feature  of  the  case,  we  are  of  the  opinion 
that  there  was  sufficient  evidence  of  defendant's  negli- 
gence to  go  to  the  jury. 

8.  In  this  State  the  burden  of  proving  contribu- 
tory negligence  is  upon  the  defendant,  and  the  plaintiff 
is  not  required  to  show  that  he  was  free  from  negligence. 

9.  If  it  appears,  however,  from  the  proof  offered  to 
establish  the  defendant's  negligence,  that  he  himself  was 
also  guilty  of  negligence,  without  which  the  injury  would 
not  have  occurred,  such  proof  will  defeat  his  recovery. 
Grant  v.  Baker,  12  Or.  329  (7  Pac.  318) ;  Scott  v.  0.  R. 
&  N.  Co.  14  Or.  211  (13  Pac.  98) ;  Tucker  v.  Northern 
Terminal  Co.,  41  Or.  82  (68  Pac.  426). 

10.  Defendant's  counsel  contends,  in  support  of  this 
portion  of  his  motion:  That  it  was  plaintiff's  duty  to 
exercise  his  thinking  faculties  and  his  sense  of  sight 
in  discovering  and  avoiding  danger;  that,  taking  into 
consideration  his  experience,  his  knowledge  of  tne  condi- 
tions and  dangerous  character  of  the  work  in  which  he 
was  engaged,  it  should  be  said,  as  a  matter  of  law,  that 
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his  injury  resulted  from  his  own  want  of  care  in  failing 
to  observe  the  position  and  condition  of  the  trolley  service 
wire  and  the  circuit  breaker  which  was  open,  visible, 
and  plainly  observable  to  one  in  the  exercise  of  ordinary 
care  or  precaution.  Plaintiff  knew  the  location  and 
purpose  of  all  the  wires  attached  to  the  pole,  including 
the  defendant's  trolley  service  wire;  but  he  also  knew 
that  this  wire  consisted  of  two  parts,  namely,  the 
insulated  portion  south  of  the  circuit  breaker  and  the 
uninsulated  portion  north  of  it,  which  was  wrapped 
around  the  pole  and  the  iron  climbing  peg.  He  was 
familiar  with  the  proper  location  and  normal  position 
of  the  circuit  breaker,  and  what  it  was  for,  and  realized, 
as  he  testified,  that  if,  for  any  reason,  it  failed  to  work 
properly,  or  was  ouf  of  order,  the  wire  attached  to  the 
pole  would  be  charged  with  electricity  and  be  dangerous, 
and,  had  he  known  the  condition  the  wires  were  in,  he 
would  not  have  ascended  the  pole.  Plaintiff  was  not  a 
servant  of  defendant  and  no  contractual  relation  existed 
between  them.  Hence  the  doctrine  of  assumption  of 
risk,  as  distinguished  from  contributory  negligence — ^that 
is  to  say,  from  the  failure  of  the  plaintiff  to  exercise 
ordinary  care  to  avoid  injury— does  not  apply  in  this  case, 
unless  he  knew  and  appreciated  the  danger  and  volun- 
tarily put  himself  in  the  way  of  it.  1  Thompson,  Negli- 
gence §  184. 

11.  He  can  be  charged  with  contributory  negligence 
if  he  knew,  or  should  have  known,  that  defendant's  wire, 
which  supported  the  trolley  service  wire,  was  charged 
with  a  dangerous  current  of  electricity,  and  then  volun- 
tarily exposed  himself  to  the  risk  of  being  shocked 
thereby.  He  testifies  that  he  did  not  know;  but  it  is 
contended  there  are  some  circumstances  surrounding  the 
case  that  might  indicate  a  possibility  that  he  may  have 
known,  such  as  that  it  was  a  bright  day,  that  the  circuit 
breaker  was  made  of  white  material  and  could  be  easily 
seen  by  a  person  on  the  sidewalk  opposite  thereto,  if  he 
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happened  to  look  in  that  direction,  and  that,  before  the 
accident,  when  plaintiff  was  on  the  south  side  of  the 
street  looking  for  the  interference  among  the  telephone 
wires  his  line  of  vision  was  necessarily  in  proximity  to  the 
displaced  circuit  breaker. 

12.  Contributory  negligence  will  not  in  all  cases,  how- 
ever, be  imputed,  as  a  matter  of  law,  to  a  person  who 
receives  an  injury  from  a  danger,  simply  from  the 
fact  that  it  might  have  been  seen,  because  the  nature 
of  his  duties,  or  the  surrounding  circumstances,  may  be 
such  as  to  distract  his  attention  to  other  objects. 
1  Thompson,  Neg.,  §  189;  Webb  v.  Heintz,  52  Or.  444  (97 
Pac.  753). 

13.  Under  the  circumstances,  the  question  is  for 
the  jury,  and  not  for  the  court.  Illingsworth  v.  Boston 
Electric  Light  Co.,  161  Mass.  583  (37  N.  E.  778:  25 
L.  R.  A.  552) ;  Mahan  v.  Neivton  &  Boston  Street  Ry. 
Co.,  189  Mass.  1  (75  N.  E.  59) ;  Reagan  v.  Boston  Electric 
Light  Co.,  167  Mass.  406  (45  N.  E.  743) ;  Commonwealth 
Electric  Co.  v.  Rose,  214  111.  545  (73  N.  E.  780) ;  Knowlton 
V.  Light  Co.,  117  Iowa  451  (90  N.  W.  818);  Paine  v. 
Electric  Illuminating  Co.,  64  App.  Div.  477  (72  N.  Y. 
Supp.  279) ;  Stevens  v.  Company,  73  N.  H.  159  (60  Atl. 
848:70L.  R.  A.  119). 

14.  Plaintiff  came  to  the  locus  in  quo  in  the  perform- 
ance of  his  duties ;  that  is,  scanning  the  telephone  wires 
on  the  north  side  of  Russell  street,  which  were  east  of 
and  far  above  the  level  of  defendant's  trolley  service  wire. 
When  he  stopped  on  the  south  side  of  the  street,  he  was 
east  of  the  service  wire,  and  the  interference  in  the 
telephone  wires,  which  he  had  discovered  was  still  east 
of  his  then  position,  so  that  it  does  not  necessarily  appear 
that  the  displaced  circuit  breaker  was,  at  any  time, 
directly  in  his  line  of  vision,  for  it  would  appear  that  he 
was  looking  away  from  it  rather  than  towards  it.  As 
he  climbed  the  pole,  his  eye  naturally  would  not  follow 
the  stretch  of  the  galvanized  wire  out  to  the  circuit 
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breaker,  because  of  the  intervening  pole.  He  would 
naturally  be  looking  up  at  the  steps  which  he  must 
successively  grasp  to  raise  himself,  and  he  testifies  that 
he  could  not  have  seen  the  service  wire  unless  he  had 
stopped  and  looked  around  the  pole,  which  he  says  he 
did  not  do,  but  that  he  was  looking  over  at  the  pole  next 
east  of  him,  in  which  direction  he  had  located  the  trouble. 
So  far  as  the  direct  testimony  of  the  plaintiff  goes,  it 
tends  to  show  that  he  was  ignorant  of  the  displacement 
of  the  circuit  breaker  and  of  the  resulting  electric  current 
in  the  galvanized  wire  wound  around  the  pole  and  the 
iron  peg  with  which  he  was  in  contact.  We  cannot  say 
that  his  ignorance  of  that  fact  was  negligence.  He  was 
where  he  had  a  right  to  be,  and  had  the  unrestricted 
right  to  the  use  of  the  iron  peg.  We  think  he  also  had 
a  right  to  assume  that  the  wire  was  harmless,  because 
that  involves  only  the  assumption  that  defendant  had 
fully  performed  the  duty  that  the  law  imposes  upon  it. 
The  wire  was  not  intended  to  carry  a  current  of  elec- 
tricity, as  its  very  appearance  manifested,  and,  if  there 
was  any  possibility  of  its  becoming  so  charged,  there  was 
no  duty  thereby  imposed  upon  plaintiff  to  inspect  or 
search  for  a  defect  in  defendant's  wires;  but  the  latter 
owed  the  former  the  special  duty  of  guarding  him  against 
danger  from  that  wire,  and  he  had  the  right  to  assume 
that  defendant  had  performed  that  duty.  Perham  v. 
Portland  Electric  Co.,  33  Or.  451  (53  Pac.  14,  24:  40 
L.  R.  A.  799:  72  Am.  St.  Rep.  730)  ;  Bergin  v.  Southern 
New  Eng.  Tel  Co.,  70  Conn.  54  (38  Atl.  888 :  39  L.  R.  A. 
192). 

15.  Can  it  be  said,  then,  as  a  matter  of  law,  that  the 
misplaced  circuit  breaker  was  so  conspicuous,  and  in 
such  proximity  to  the  plaintiff  when  so  engaged  in  the 
line  of  his  duty  that,  under  the  surrounding  circumstances, 
he  must  have  observed  it,  notwithstanding  his  statement 
that  he  did  not  see  it,  for  a  thing  may  be  so  obtrusive 
that  a  person  could  not  avoid  seeing  it  without  shutting 
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his  eyes  or  averting  his  head ;  but  that  is  not  the  condition 
here.  It  is  quite  reasonable  and  probable  that  plaintiff's 
attention  was  so  engaged  in  the  search  for  the  trouble 
in  the  telephone  wires,  and  his  immediate  work  in  respect 
thereto,  that  he  took  no  note  of  the  dangerous  condition 
of  defendant's  wires;  the  point  or  origin  of  the  danger 
being  distant  perhaps  at  least  thirty  or  forty  feet  from 
him  at  the  time  of  the  accident.  In  the  performance  of 
his  work  he  was  not  obliged  to  come  within  immediate 
contact  of  any  part  of  defendant's  wires  where  they  were 
displaced,  so  as  to  unavoidably  impart  a  notice  or 
warning,  nor  did  he  unnecessarily,  or  at  all,  touch  them 
or  interfere  with  them ;  and  it  cannot  be  said,  under  such 
circumstances,  as  must  be  said  to  sustain  a  nonsuit, 
that  there  is  a  necessary  inference  from  the  evidence, 
measured  by  the  ordinary  and  uniform  experience  of 
men,  that  plaintiff  saw  the  condition  of  defendant's 
wires  before  the  accident.  The  rule  by  which  such  a 
conclusion  is  to  be  reached  is  well  stated  by  Mr.  Justice 
Walker,  in  Stevens  v.  Company,  73  N.  H.  159,  163  (60 
Atl.  848,  850:  70  L.  R.  A.  119)  : 

"When  this  defense  (contributory  negligence)  is  urged 
as  a  ground  for  a  nonsuit  or  for  a  verdict  for  the  defend- 
ant, as  it  is  in  this  case,  it  must  appear  that  reasonable 

men,  acting  as  the  triers  of  the  fact,  would  find,  without 
any  reasonable  probability  of  differing  in  their  views, 

either  that  the  plaintiff  knew  and  appreciated  the  danger, 
or  that  ordinarily  prudent  men  under  the  same  circum- 
stances would  readily  acquire  such  knowledge  and 
appreciation.  The  fact  of  actual  or  constructive  know- 
ledge on  the  part  of  the  plaintiff  must  appear,  either 
directly  or  by  necessary  inference  from  the  evidence  and 
the  uniform  experience  of  men,  before  the  court  can  order 
a  nonsuit  or  direct  a  verdict  upon  this  ground;  and  this 
result  must  follow  after  the  evidence  has  received  a 
construction  most  favorable  to  the  plaintiff.  Hardy  v. 
Railroad,  68  N.  H.  523,  536  (41  Atl.  179)." 
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And  Mr.  Justice  Moore,  in  Jonston  v.  Oregon  S.  L.  Co., 
23  Or.  94,  105  (31  Pac.  283,  286)  has  thus  defined  an 
obvious  risk : 

"An  open  visible  risk  is  such  an  one  as  would  in  an 
instant  appeal  to  the  senses  of  an  intelligent  person. 
Wood,  Mas.  &  Ser.  763.  It  is  one  so  patent  that  it  would  be 
instantly  recognized  by  a  person  familiar  w^ith  the  busi- 
ness. It  is  a  risk  about  which  there  can  be  no  difference 
of  opinion  in  the  minds  of  intelligent  persons  accustomed 
to  the  service.  It  is  not  expected  that  the  servant  will 
make  close  scrutiny  into  all  the  details  of  the  instrument- 
alities with  which  he  deals.  His  employment  forbids 
that  he  should  thus  spend  his  time.  If  the  rule  were 
otherwise,  the  management  of  a  great  railway  system 
would  be  needlessly  slow.  The  servant  is  expected  to 
observe  such  objects  only,  in  the  absence  of  notice,  as 
would  in  an  instant  convince  him  of  their  danger." 

The  case  of  Bergin  v.  Tel.  Co.,  70  Conn.  54  (38  Atl.  888 : 
39  L.  R.  A.  192)  cited  by  defendant,  is  readily  distin- 
guished from  the  present  case.  Bergin  had  been  expressly 
warned  a  day  or  two  before  the  accident,  of  which  he 
complained,  that  the  particular  guy  wire  of  the  electric 
railroad  company,  which  caused  the  injury,  was  charged 
with  electricity,  and^  notwithstanding  the  warning,  he 
carelessly  allowed  a  wire  which  he  was  holding  to  come 
in  contact  with  the  dangerous  guy  wire.  Law  v.  Central 
Dist.  Printing  &  Telegraph  Co.,  (C.  C.)  140  Fed.  558, 
is  a  case  where  a  servant  has  sued  a  master,  and  the  point 
involved  is  contributory  negligence.  The  cause  of  the 
accident  was  a  displaced  electric  light  wire  coming  in 
contact  with  a  guy  wire.  Plaintiff  was  in  the  act  of 
climbing  the  pole  to  which  both  wires  were  or  had  been 
attached.  It  was  taken  as  an  established  fact  that  the 
contact  of  the  electric  wire  with  the  guy  wire  was  not 
observable  from  the  ground,  nor  that  the  insulation  was 
gone,  nor  was  there  any  particular  warning  in  the  cir- 
cumstance shown  by  the  evidence  that  the  bracket  to 


128  Russell  v.  Oregon  R.  &  N.  Co.  [54  Ob. 

which  the  electric  wire  had  been  attached  was  vacant ;  but 
the  court  said:  "Whatever  allowance  is  to  be  made  for 
these  things,  they  disappear  after  the  plaintiff  had  climbed 
the  pole  and  had  the  situation  immediately  before  him. 
Had  he  taken  pains  to  look,  he  would  not  have  failed  to 
have  seen,  what  must  have  been  within  a  foot  of  his  eyes, 
that  the  electric  light  wire,  which  was  plainly  disinguish- 
able  by  its  size,  was  down  against  the  pole  in  contact 
with  the  guy  wire,  which  it  thereby  of  necessity  charged 
with  its  high  tension  current;  and  yet,  notwithstanding 
this,  he  reached  out  and  took  hold  of  the  guy  wire  to 
help  himself  up  onto  the  cable,  with  the  unfortunate 
result  which  followed."  Anderson  v.  Inland  Tel.  Co., 
19  Wash.  575  (53  Pac.  657:  41  L.  R.  A.  410)  also  cited 
by  defendant,  is  a  case  somewhat  similar  in  facts  to  the 
present  case.  The  plaintiff  had  sued  both  his  employer, 
the  telephone  company,  and  the  street  railway  company, 
but  dismissed  as  to  the  latter,  and  his  right  to  recover 
was  left  to  depend  upon  the  rights  and  duties  arising 
from  the  relationship  of  master  and  servant,  which 
differentiates  the  case  from  the  one  in  hand.  Other  cases 
cited  by  defendant  are  of  the  same  character  and  are  not 
applicable  here. 

We  are  of  the  opinion  that  the  court  erred  in  ordering 
a  nonsuit,  and  the  judgment  is  therefore  reversed,  and 
the  cause  remanded  for  a  new  trial.  Reversed. 


▲rffued  May  4.  decided  June  S9, 1900, 
RUSSEIili   V.  OREGON  R.  &  N.  CO. 

[108  Pac.  010.] 

Railboads— Operation  of  Trains— Cars  Requirbd. 

1.  A  railroad  must  use  all  reasonable  precautions  to  protect  the  travellnir 
public  from  injury  from  the  operation  of  Its  trains,  and  such  precautions 
must  be  reasonably  commensurate  with  the  danger;  the  dutyyarylng  with 
the  circumstances  of  each  particular  case. 

Railroads— Operation  of  Trains— Care  Required. 

2.  Whether  a  railroad  was  negligent  In  falling  to  provide  a  flagman  or 
automatic  signals  at  a  crossing,  Aeld  under  the  evidence  for  the  jury. 
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Railroads— Operation  of  Trains— Care  Required. 

8.  Where  the  undisputed  evidence  shows  extraordinary  dangers  to  the 
traveling  public  on  a  railroad  crossing,  it  Is  not  error  to  submit  to  the  Jury 
the  question  whether  reasonable  care  demands  that  a  watchman,  or  other 
method  of  warning  than  the  use  of  the  bell  or  whistle,  should  be  adopted. 

Railroads— Accident  at  Crossing— Proximate  Cause. 

4.  A  freight  train,  equipped  with  air  brakes,  and  managed  entirely  from 
the  engine,  was  half  an  hour  late  in  reaching  a  highway  crossing.  The  absence 
of  a  brakeman  delayed  the  train,  but  there  was  nothing  to  show  that  the  train 
was  run  at  any  difTerent  speed,  or  managed  In  any  different  way,  than  it 
would  have  been  had  the  brakeman  been  at  his  post.  Held,  that  the  absence 
of  the  brakeman  was  not  the  proximate  cause  of  an  accident  occurring  at 
the  highway  crossing  in  collision  with  a  traveler. 

Railroads— Crossing  Accident— Misleading  Instructions. 

6.  Where,  in  an  action  for  the  death  of  a  traveler  struck  by  a  train  at  a 
railway  crossing,  the  complaint  alleged  a  negligent  failure  to  have  a  full  crew 
of  train  hands,  but  the  evidence  failed  to  support  the  allegation,  an  instruc- 
tion, making  it  the  duty  of  a  railroad  to  man  its  trains  with  a  sufficient  crew, 
was  misleading,  because  it  could  only  refer  to  the  want  of  a  brakeman.  estab- 
lished by  the  evidence. 

Negligence— Negligent  Act— Liability. 

0.  One  is  liable  for  any  act,  the  injurious  consequences  of  which  an  ordi- 
narily prudent  man  would  be  likely  to  see  and  guard  against. 

Railroads— Negligence— Operation. 

7.  Negligence  cannot  be  predicated  on  the  mere  fact  that  a  freight  train  is 
behind  time,  and  it  matters  not  from  what  particular  cause  the  delay  arose. 

•   Railroads— Operation  of  Trains— Negligence. 

8.  No  rate  of  speed  of  trains  Is  negligence  per  $e,  but  circumstances  may 
require  a  diminished  speed,  and  it  Is  only  the  force  of  such  circumstances 
which  creates  such  a  duty. 

Railroads— Operation  of  Trains— Negligence. 

0.  In  an  action  for  the  death  of  a  traveler  struck  by  a  train  at  a  crossing, 
evidence  held  to  require  submission  to  the  Jury  of  the  issue  of  negligence  in 
operating  the  train  at  a  dangerous  speed. 

Railroads— Crossing  accident- Misleading  Instructions. 

10.  In  an  action  for  death  of  a  traveler,  struck  by  a  train  at  a  railroad 
crossing,  defendant  requested  the  following  instruction:  "The  convenience  of 
the  public  and  commercial  industry  demand  the  conveyance  of  passengers 
and  freight  at  a  greater  speed  than  can  be  accomplished  by  ordinary  convey- 
ance: that  the  railroad  company  cannot  \>e  required  to  slow  down  its  trains,  or 
run  at  such  rate  of  speed  across  country  crossings,  or  those  In  small  villages,  as 
win  preclude  the  possibility  of  accident.  Such  requirements  would  be  incom- 
patible with  rapid  transit  required  of  such  companies.  No  rate  of  speed 
across  a  country  crossing,  or  one  in  a  small  village,  is  of  itself  negligence; 
and,  if  you  find  from  the  evidence  that  the  rate  of  speed  at  which  said  train 
was  being  operated,  was  consistent  with  the  obligation  resting  on  the  com- 
pany, then  and  in  that  event  you  cannot  find  defendant  guilty  of  negligence 
on  account  of  the  rate  of  speed  at  which  said  train  was  being  operated." 
Held,  that  the  instruction  was  properly  refused,  because  not  stated  in  lan- 
guage sufficiently  simple  to  enable  the  average  Juror  to  comprehend  it. 

TRiAL-ylNSTRUcnoNS— Form  of  Instructions. 

11.  Unless  an  instruction  is  so  definite  as  to  enable  one  of  average  Intelli- 
gence to  understand  it,  it  ought  to  be  refused  as  misleading,  and  a  court  ought 
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not  to  give  an  Instruction  which,  though  stating  the  law  correctly,  is  not 
coached  in  lanfiruage  sufficiently  untechnlcal  to  be  comprehended  by  the 
average  Juror. 

Trial— Special  Interbooatqries— General  Verdict. 

12.  Where  the  Jury  falls  to  agree  on  an  answer  to  an  interrogatory,  and 
returns  a  general  verdict,  the  effect  of  the  failure  to  agree  is  to  eliminate 
from  the  case  the  matter  embraced  in  the  interrogatory,  at  least  so  far  as  it  is 
sought  to  make  it  a  substantive  ground  for  recovery. 

Trial— Special  iNTERROOATORiEa— General  Verdict. 

18.  Where  several  grounds  of  recovery  are  alleged,  and  an  interrogatory 
submitted  to  the  Jury  goes  only  to  one  of  them,  the  general  verdict  returned 
by  the  Jury  will  stand,  notwithstanding  their  failure  to  agree  on  an  answer  to 
the  interrogatory,  as  it  w^iU  be  presumed  that  the  Jury  based  their  verdict  on 
some  other  ground. 

Trial— Special  Interrogatories— General  Verdict. 

14.  Where  the  court  decides  to  submit  a  special  finding,  it  should  hesitate 
to  allow  the  Jury  to  return  its  general  verdict  and  ignore  the  finding,  for  it 
creates  a  doubt  as  to  whether  the  Jury  agreed  on  the  ground  of  recovery,  and 
a  good  verdict  must  be  based  on  a  ground  on  which  all  the  Jurors  agree. 

Neolioence— Contributory  Negligence. 

16.  An  inf&nt  is,  as  a  general  rule,  only  required  to  exercise  that  care  in 
avoiding  injury  that  the  evidence  shows  him  to  be  capable  of. 

Negligence— Contributory  Negligence. 

16.  A  boy  18  years  old,  bright  and  intelligent,  does  not,  as  a  matter  of  law. 
possess  the  Judgment  and  discretion  of  an  adult,  and  the  question  of  his  exer- 
cising proper  care  In  avoiding  Injury  is  for  the  Jury. 

Appeal  and  Error— Bill  of  Exceptions— Conclusiveness. 

17.  The  court  on  appeal  is  bound  by  the  bill  of  exceptions,  and  cannot  look 
outside  of  that  to  ascertain  what  took  place. 

Railroads— Accidents  at  Crossings— Negligence— Instructions. 

18.  Where,  In  an  action  for  the  death  of  a  traveler  struck  by  a  train  at  a 
crossing,  the  complaint  alleged  negligence  in  failing  to  have  a  full  train  crew, 
and  not  reducing  the  speed  of  the  train  when  approaching  the  crossing,  in 
not  sounding  the  whistle  and  ringing  the  bell,  and  in  not  maintaining  a 
watchman  or  automatic  whistle  to  warn  travelers,  and  the  evidence  wholly 
failed  to  establish  negligence  In  failing  to  have  a  full  train  crew,  an  instruc- 
tion that  plaintiff  need  not  prove  that  the  railroad  company  was  negligent  in 
all  of  the  particulars  alleged,  but  only  that  it  was  negligent  in  some  of  them, 
was  erroneous,  because  it  iiiiplledly  submitted  to  the  Jury  the  alleged  failure 
to  have  a  full  train  crew. 

Evidence— Negative  and  Positive  Evidence. 

10.  The  comparative  value  of  positive  and  negative  testimony  depends  on 
the  means  of  knowledge  of  the  witnesses,  their  opportunity  to  know  the  facts 
and  their  apparent  candor  and  demeanor  on  the  witness  stand. 

Trial— Instructions— Weight  or  Evidence. 

20.  Under  the  statute  providing  that  the  Jury  are  the  sole  Judges  of  the 
value  and  effect  of  evidence,  an  instruction  that  the  testimony  of  a  witness 
that  a  thing  actually  occurred,  is  of  more  value  than  the  testimony  of  a  wit- 
ness who  says  he  did  not  see  or  hear  the  occurrence,  is  an  invasion  of  the  prov- 
ince of  the  Jury. 

From  Union:  Thomas  H.  Crawford,  Judge. 
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Statement  by  MR.  Justice  McBride. 

This  is  an  action  by  J.  A.  Russell,  administrator  of  the 
estate  of  J.  Donald  Russell,  deceased,  to  recover  damages 
on  account  of  the  death  of  the  said  J.  Donald  Russell, 
who  was  struck  and  killed  by  a  railway  locomotive  on 
defendant's  road  at  Perry,  in  Union  County,  on  July  30, 
1907. 

The  complaint  alleges  that  the  deceased  was  about 
thirteen  years  old,  healthful,  of  good  habits,  and  intel- 
ligent; that  defendant's  railway  track  crosses  the  public 
highway,  practically  on  a  line  therewith,  at  the  village 
of  Perry,  a  town  of  about  300  inhabitants;  that  the 
crossing  is  near  a  point  in  the  Grande  Ronde  River 
where  a  high  dam  is  constructed,  over  which  the  waters 
fall,  making  a  loud  noise ;  that  the  ground  formation  in 
the  vicinity  is  that  of  a  mountain  canyon,  and  that 
all  sounds  of  bells,  whistles,  and  other  signals  of  the 
defendant's  trains  coming  from  the  west  are  so  re- 
verberated and  re-echoed  in  the  vicinity  of  the  cross- 
ing as  to  deceive  and  confuse  travelers  approaching  the 
same,  and  to  make  it  appear  to  them  that  the  cars  and 
engines,  actually  coming  from  the  west,  are  approaching 
the  crossing  from  the  east;  that  defendant's  railroad 
crosses  the  highway  at  the  east  end  of  a  deep  cut,  through 
which  defendant's  track  extends  westward  from  the 
crossing,  and  that,  by  reason  of  a  curve  in  the  cut  and 
track,  immediately  west  of  the  crossing,  travelers  nearing 
it  cannot  see  engines  or  cars  approaching  it  from  the 
west,  until  the  engines  are  within  50  feet  of  the  crossing ; 
that  there  is  a  heavy  down  grade  from  the  west  at  and 
near  such  crossing;  that  all  these  conditions  existed  on 
July  30,  1907.  The  complaint  further  alleges  that 
defendant  was  negligent  in  the  following  respects:  (1)  In 
not  having  a  full  train  crew  sufficient  to  manage  its  cars ; 
(2)  in  not  reducing  the  speed  of  its  train  to  a  rate  not 
exceeding  three  miles  an  hour,  when  approaching  the 
crossing;   (3)   in  not  sounding  its  whistle  and  ringing 
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its  bell  when  within  900  feet  of  the  crossing;  (4)  in  not 
maintaining  a  watchman  or  automatic  sounding  signal, 
or  other  appliance  to  warn  travelers  of  the  approach  of 
trains.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  William  W.  Cotton,  Mr.  Arthur  C.  Spencer,  Messrs. 
Cochran  &  Cochran  and  Mr.  James  G.  Wilson,  with  oral 
arguments  by  Mr.  Spencer  and  Mr.  Charles  E.  Cochran. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Ivanhoe  &  Hodgin,  with  an  oral  argument  by 
Mr.  Francis  S.  Ivanhoe. 

Mr.  Justice  McBRroE  delivered  the  opinion  of  the  court. 

The  legal  questions  raised  on  appeal  are  so  numerous 
that  the  most  feasible  method  of  discussing  them  will 
be  to  take  each  alleged  ground  of  negligence  separately, 
and  consider  it  and  the  evidence  and  law  applicable 
thereto.  The  first  ground  of  negligence  alleged  is  the 
failure  of  appellant  to  keep  a  watchman  or  automatic 
signal  apparatus  at  the  crossing  where  the  accident 
occurred.  The  complaint  alleges,  and  the  evidence  shows, 
that  the  highway,  where  deceased  was  traveling,  crosses 
the  railroad  track  at  the  east  end  of  a  long  curving  cut, 
which  prevents  any  view  of  the  track,  for  quite  a  distance 
on  its  southerly  side,  for  150  feet  or  more  before  the  high- 
way reaches  the  track.  There  is  a  very  steep  grade 
toward  the  track,  being  practically  level  at  the  crossing. 
In  order  to  see  down  the  track  it  is  necessary  for  a 
traveler  to  practically  be  upon  it,  and  even  then  a  curve 
prevents  his  seeing  very  far.  The  town  of  Perry  is  a 
small  lumbering  hamlet,  containing  a  population  of  about 
300  people,  part  of  whom  reside  on  the  hill  south  of  the 
railroad  and  the  remainder  north,  below  the  hill.  The 
evidence  discloses  no  other  way  of  connection  by  wagons 
than  the  highway  in  question.  There  can  be  no  doubt 
but  this  was  a  "blind  crossing,"  more  than  usually  danger- 
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ous  to  travelers,  both  by  reason  of  its  proximity  to  the  cut, 
and  from  the  fact  that  it  formed  part  of  a  connecting 
link  between  the  two  divisions  of  the  village.  An  added 
danger  arose  from  the  fact  that  there  was  a  dam  in 
the  river  at  this  point,  the  roaring  of  which  rendered 
it  difficult  to  hear  and  locate  trains.  A  sawmill  nearby 
also  furnished  an  additional  voice  to  the  general  chorus. 
There  was  testimony  that  at  times,  arid  under  certain 
conditions,  the  echoes  from  the  high  walls  of  the  canyon — 
through  which  the  road  passes — so  reverberated  the 
sound  of  trains  and  whistles  as  to  deceive  travelers  into 
the  belief  that  trains  coming  from  the  west  were  coming 
from  the  opposite  direction.  * 

1.  Under  these  conditions,  and  in  this  state  of  the 
testimony,  the  court,  against  the  objection  of  defendant, 
left  to  the  jury  the  question  whether  defendant  was 
negligent  in  not  keeping  a  watchman,  at  the  point  where 
the  accident  occurred,  to  warn  travelers.  We  do  not 
think  this  was  error.  It  goes  without  saying  that  it  is 
the  duty  of  a  railroad  company  to  use  all  reasonable 
precautions  to  protect  the  traveling  public  from  injury 
from  the  necessarily  dangerous  agencies  employed  by  it 
in  carying  on  its  business.  As  a  corollary  to  this  propo- 
sition, it  follows  that  such  precautions  should  be  such 
as  are  reasonably  commensurate  with  the  dangers  incident 
to  a  particular  situation  or  locality.  What  would  be 
reasonable  precaution  at  a  crossing  where  the  view  of 
the  track  is  open  and  unobstructed,  might  be  gross 
negligence  at  one  where  the  surroundings  make  such 
an  inspection  by  the  traveler  impossible  or  unreasonably 
difficult.  Their  duty  is  a  shifting  obligation,  depending 
upon  the  circumstances  of  each  particular  case. 

2.  To  require  a  flagman  or  automatic  signals  at  every 
crossing  would  be  to  entail  upon  railroad  companies  an 
intolerable  burden  and  expense.  To  even  require  such 
precautions  at  every  crossing  where  the  view  of  the  track 
is  obstructed  would  be  going  farther  than  justice  or 
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sound  law  will  permit,  but  there  are  situations  peculiarly 
dangerous,  such  as  the  one  described  in  the  testimony 
for  respondent.  In  a  case  where  it  is  claimed  that  there 
was  an  obstructed  view  of  the  track,  which  was  upon  a 
heavy  descending  grade,  a  highway  approaching  it  upon 
a  like  grade,  a  waterfall  and  sawmill  in  the  neighborhood, 
to  prevent  the  trains  being  heard,  and  possibly  a  rever- 
beration in  the  canyon  that  was  calculated  to  deceive  the 
ear  as  to  the  direction  of  sounds,  we  think  it  is  proper 
for  the  court  to  submit  to  the  jury  the  question  whether 
defendant  was  negligent  in  not  providing  a  watchman,  or 
some  automatic  signal,  to  warn  travelers  of  the  approach 
of  trains,  especially  where  the  crossing  was  not  a  country 
crossing,  but  in  a  village  of  300  inhabitants,  and  the  only 
crossing  by  which  teams  could  go  from  one  part  of  the 
town  to  the  other,  and  one  which  of  necessity  must  have 
been  used  by  a  great  number  of  people.  The  authorities 
are  not  uniform  upon  this  subject,  some  going  even  beyond 
the  doctrine  that  we  here  hold  applicable  to  the  case  at 
bar,  and  others  holding  that,  unless  some  statute  requires 
a  flagman  or  automatic  warning,  a  railway  company  is 
not  negligent  in  failing  to  provide  one. 

3.  A  full  citation  of  decisions  on  this  subject  would  pro- 
long this  opinion  to  an  unnecessary  length,  but,  as  this 
is  the  first  time  this  court  has  been  called  upon  to  directly 
decide  it,  a  reference  to  some  of  the  leading  text-books 
on  this  subject,  will  not  be  out  of  place.  Thompson,  Neg. 
(Volume  2,  §  1527),  says: 

"On  the  one  hand,  it  has  been  held  that  a  railroad  com- 
pany is  not  required,  in  the  exercise  of  reasonable  care 
and  diligence,  to  maintain  a  gate  and  gateman  at  all 
crossings,  but  that  there  must  be  peculiar  hazard  at  a 
particular  crossing  to  render  it  negligent  in  failing  to 
maintain  a  gate  and  gateman  thereat ;  and  whether  there 
is  such  hazard  is  a  question  for  the  jury.  *  *  The  Court 
of  Appeals  of  Kentucky  have  used  the  following  language 
on  this  subject,  which  has  been  quoted  with  approval 
by  the  Supreme  Court  of  the  United  States :  The  doctrine 
with  reference  to  injuries  to  those  crossing  the  track  of 
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a  railway,  where  the  right  to  cross  exists,  is  that  the 
company  must  use  such  reasonable  care  and  precaution 
as  ordinary  prudence  would  indicate.  This  vi^lance  and 
care  must  be  greater  at  crossings  in  a  populous  town  or 
city  than  at  ordinary  crossings  in  the. country,  so  what 
is  reasonable  care  and  prudence  must  depend  upon  the 
facts  of  each  case.  In  a  crossing  within  a  city,  or  where 
the  travel  is  great,  reasonable  care  would  require  a 
flagman  constantly  at  the  crossing,  or  gates  or  bars, 
so  as  to  prevent  injury;  but  such  care  would  not  be 
required  at  a  crossing  in  the  country,  where  but  few 
persons  pass  each  day.  The  usual  signal,  such  as  ringing 
the  bell  and  blowing  the  whistle,  would  be  sufficient.' 
While  the  common  law  does  not  attempt  to  designate  the 
mode  in  which  sufficient  notice  of  a  train's  approach  to 
a  crossing  is  to  be  given,  and  there  is  no  common-law 
duty  to  have  a  flagman  or  gates  at  crossings,  unless 
peculiar  circumstances  require  it,  the  absence  of  flagmen 
and  gates  may  be  taken  into  consideration  by  the  jury, 
together  with  other  facts,  to  determine  the  rate  of  speed 
consistent  with  public  safety  at  a  given  point.  In  other 
words,  the  question  whether  a  railroad  company  has 
been  guilty  of  negligence  in  not  maintaining  gates  and 
flagmen  at  a  highway  crossing,  in  the  absence  of  a  statute 
or  municipal  ordinance  requiring  it,  will  ordinarily  be  a 
question  for  the  jury;  and  this  is  merely  a  branch  of  the 
general  doctrine  that  what  precautions  are  reasonably 
necessary  for  the  safety  of  the  public  at  such  crossings 
is  for  the  jury  to  determine." 

Criticising  the  opposite  view,  the  same  author  says : 

"This  doctrine  which  commits  the  public  safety  to  the 
tender  mercies  of  the  railroad  companies  until  the  legis- 
lature intervenes  ought  not  to  invoke  one  word  in  its 
favor."    2  Thompson,  Neg.,  §  1537. 

And  again,  at  section  1526,  he  states: 

"With  the  development  of  electrical  science  and  the 
improvements  in  electrical  appliances,  electric  bell  signals 
at  railway  crossings  are  coming  into  use.  It  is  understood 
that  these  bells  are  so  arranged  and  connected  as  to  be 
sounded  by  a  current  of  electricity,  communicated  from 
an  approaching  train  when  it  arrives  within  a  given 
distance  of  the  crossing.  Doubtless  it  will  soon  become 
a  recognized  rule  of  law  that  the  failure  to  have  such  a 
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signal  at  a  crossing,  in  the  absence  of  any  other  adequate 
means  of  protecting  travelers,  will  be  evidence  of  negli- 
gence to  go  to  a  jury." 

We  quote  these  paragraphs  not  to  indicate  the  kind 
or  measure  of  protection  which  the  law  requires  at  any 
particular  crossing,  but  to  show  that  the  question  of  their 
absence  at  a  dangerous  crossing  is  a  matter  from  which 
a  jury  has  a  right  to  infer  negligence,  if,  in  their  judg- 
ment, the  evidence  shows  that  such  precaution  is  neces- 
sary to  afford  reasonable  protection  to  the  traveling 
public:  Patterson,  Railway  Accident  Law,  §  157.  The 
decisions  are  not  at  all  uniform  on  this  subject,  but  we 
believe  that  reason  and  the  weight  of  authority  support 
the  views  taken  by  the  text-writers  above  quoted.  But 
we  do  not  wish  to  be  understood  as  holding  that  the 
necessity  for  a  flagman,  or  warning  signal,  is  in  all  cases 
a  question  which  ought  to  go  to  a  jury.  It  is  only  neces- 
sary for  us  to  hold,  so  far  as  this  case  is  concerned,  and 
in  any  other  case  where  the  undisputed  testimony  shows 
extraordinary  dangers,  that  it  is  not  error  for  the  court 
to  submit  to  the  jury  the  question  whether  reasonable  care 
for  the  safety  of  the  traveling  public  demands  that  a 
watchman  or  other  method  of  warning  than  the  use  of 
the  bell  and  whistle  be  adopted. 

4.  The  second  ground  upon  which  plaintiff  predicated 
negligence  on  the  part  of  defendant  was  neglect  to  have 
a  full  crew  of  train  hands,  whereby  plaintiff  claims  that 
defendant  was  unable  to  safely  operate  its  train,  and  that 
the  train  thereby  was  behind  time.  It  appears  from  the 
testimony  that  one  of  the  brakemen  had  been  injured  and 
left  at  Pendleton  on  the  down  trip,  and  that  when  the 
train  returned,  going  east,  he  did  not  report  for  duty, 
and  the  train  proceeded  on  its  way  without  him.  He 
was  a  brakeman  in  name  only,  as  the  train  was  equipped 
with  air  brakes,  and  managed  entirely  from  the  engine. 
His  duty  was  confined  to  handling  freight,  and  otherwise 
assisting  with  the  actual  work  of  the  train.    There  was 
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some  evidence,  from  the  conductor,  that  he  was  compelled 
to  take  the  brakeman's  place  at  stations  along  the  way, 
and  that  this  might  have  delayed  the  train  perhaps  half 
an  hour  but  there  was  nothing  to  indicate  that  the  train 
was  run  at  any  different  speed,  or  managed  in  any  dif- 
ferent way,  than  it  would  have  been  had  the  brakeman 
been  at  his  post.  The  only,  if  any,  difference,  occasioned 
by  his  absence  was  in  the  fact  of  the  train  having  been 
rendered  thereby  half  an  hour  late. 

5.  Defendant's  counsel  requested  the  court  to  instruct 
the  jury  to  disregard  the  testimony,  and  the  allegations 
in  the  complaint,  in  regard  to  the  sufficiency  of  the  train 
crew.  This  instruction  was  refused,  which  was  error. 
There  is  no  law  which  requires  a  train  to  be  on  time  at 
stations,  and  certainly  no  rule  that  requires  a  freight 
train  to  be  on  time.  The  plaintiff's  argument  is  prac- 
tically this:  Defendant's  train  had  one  man  less  than  a 
full  crew.  Bf  reason  of  that  fact  it  was  half  an  hour 
late,  and,  by  reason  of  being  half  an  hour  late,  it  reached 
the  crossing  just  at  the  instant  deceased  did.  Therefore 
deceased's  death  was  brought  about  by  the  negligence 
of  the  defendant  in  not  having  another  brakeman. 

6.  A  person  is  liable  for  any  act  the  injurious  conse- 
quences of  which  an  ordinarily  prudent  man  would  be 
likely  to  foresee  and  guard  against.  Prudence  and  fore- 
sight raised  to  the  fourth  power  hardly  would  have  fore- 
seen that  the  lack  of  a  brakeman  would  have  delayed  the 
train  at  any  particular  crossing  till  its  arrival  would 
exactly  coincide  with  the  arrival,  upon  the  track,  of  a 
traveler  who  might  thereby  be  run  against  and  killed. 

7.  As  negligence  cannot  be  predicated  upon  the  mere 
fact  that  a  train  is  behind  time,  it  matters  not  from  what 
particular  cause  the  delay  arose.  If  this  had  been  a 
train  managed  by  hand  brakes,  another  question  might 
have  arisen  as  to  whether  there  were  a  sufficient  crew  to 
keep  the  speed  properly  under  control;  but,  for  reasons 
before  stated,  that  question  cannot  arise  under  the  state 
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of  facts  shown  in  this  case.  In  instruction  No.  19  of 
defendant's  abstract,  the  duty  of  a  railway  company  to 
man  its  train  with  a  sufficient  crew  is  affirmatively  stated 
to  the  jury.  This  instruction  could  have  reference  to 
nothing  else  than  the  want  of  a  brakeman ;  and,  in  view 
of  the  evidence,  and  of  defendant's  request  to  take  this 
alleged  cause  of  recovery  from  the  jury,  it  was  mislead- 
ing, and  the  giving  of  it  was  error. 

8.  The  next  ground  of  negligence  alleged  in  the  com- 
plaint is  the  failure  to  reduce  the  speed  of  the  train 
when  approaching  the  crossing.  It  may  be  premised  that 
no  rate  of  speed  of  trains,  however  high,  is  negligence  per 
se.  The  usefulness  of  railways  would  be  seriously  impaired 
if  they  were  compelled  to  run  at  such  a  rate  of  speed, 
even  at  crossings,  that  travelers,  careful  or  careless  alike, 
would  be  safe.  "The  very  purpose  of  locomotion  by 
steam  upon  railways  is  the  accomplishment  of  a  high  rate 
of  speed  in  the  movement  of  passengers  and  freight.  It 
is  authorized  by  law  that  a  railroad  company,  in  propelling 
its  trains  at  high  speed  along  its  tracks  in  the  open  coun- 
try, is  simply  engaged  in  the  lawful  exercise  of  its  fran- 
chise. If  it  is  an  evidence  of  negligence  that  a  train  is 
run  at  this  rate  of  speed,  it  must  be  because  running 
at  a  less  rate  is  a  legal  duty;  but  there  is  no  such  duty 
established  either  by  statute  or  decision.  While  there 
may  of  course  be  circumstances  which  require  a  dimin- 
ished speed,  it  is  only  the  force  of  these  circumstances 
which  creates  such  a  duty."  Reading  R.  Co.  v.  Ritchie, 
102  Pa.  425. 

9.  With  this  general,  but  wholly  fair,  statement  of  the 
law  in  mind,  it  becomes  pertinent  to  inquire  what  circum- 
stances, on  the  part  of  a  railway,  create  a  duty  to  slacken 
the  speed  of  its  trains.  And  we  find  that  dangerous  and 
obscured  crossings  where  there  are  no  gates  or  flagmen, 
are  spoken  of  as  prominent  in  this  respect.  2  Thompson, 
Neg.,  §  1875;  Patterson,  Railway  Accident  Law,  §§  157, 
158.     The  crossing  where  this  accident  happened  was 
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shown  to  be  very  dangerous  in  many  respects.  Making 
allowance  for  the  tendency  to  exaggerate  facts,  when  a 
railway  corporation  is  defendant,  which  is  too  frequently 
apparent  in  cases  of  this  kind,  there  is  some  very  credible 
testimony,  which  tends  to  show  that  the  crossing  was  an 
exceedingly  dangerous  one,  and  it  was  proper,  under  all 
the  circumstances,  for  the  court  to  submit  the  question 
of  reasonable  speed  to  the  jury. 

10.  Defendant's  requested  instruction  No.  56  probably 
states  the  law  correctly  if  a  jury  of  lawyers  had  been 
impaneled  to  try  the  cause.    It  reads: 

"I  instruct  you  that  the  convenience  of  the  public  and 
commercial  industry  demand  the  conveyance  of  passen- 
gers and  freight  at  a  greater  speed  than  can  be  accom- 
plished by  ordinary  conveyance;  that  the  railroad  cannot 
be  required  to  slow  down  its  trains  or  run  at  such  a  rate 
of  speed  across  country  crossings,  or  those  in  small  vil- 
lages, as  will  preclude  the  possibility  of  accident.  Such 
requirements  would  be  incompatible  with  rapid  transit 
required  of  such  companies.  No  rate  of  speed  across  a 
country  crossing,  or  one  in  a  small  village,  is  of  itself 
negligence;  and,  if  you  And  from  the  evidence  that  the 
rate  of  speed  at  which  said  train  was  being  operated 
was  consistent  with  the  obligation  resting  upon  the  com- 
pany, then  and  in  that  event  you  cannot  find  the  defend- 
ant guilty  of  negligence  on  account  of  the  rate  of  speed 
at  which  said  train  was  being  operated." 

Now,  under  our  present  system  of  selecting  jurors, 
we  get  a  body  of  men  in  the  box  whose  capacities  range 
from  the  well-educated  to  the  ignorant  man.  An  educated 
man,  if  he  had  this  instruction  with  him,  would  probably 
be  able  to  gather  from  it  that  a  railroad  company  had 
a  right  to  run  its  trains  at  any  speed  across  a  country 
crossing,  which  is  only  true  in  a  qualified  sense;  but 
even  he  would  find  himself  nonplussed  when  he  came  to 
inquire  what  "the  obligation  resting  upon  the  company" 
really  meant.  And,  unless  he  had  a  considerable 
acquaintance  with  railway  accident  law,  he  would  remain 
in  darkness. 
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11.  Unless  an  instruction  is  so  definite  as  to  enable 
a  man  of  average  intelligence  to  understand  it,  it  ought 
to  be  refused  as  misleading  and  tending  to  confuse, 
rather  than  instruct,  a  jury.  A  court  is  not  bound  to 
give,  aiid  ought  not  to  give,  an  instruction,  even  though 
it  states  the  law  correctly,  which  is  not  couched  in 
language  sufficiently  untechnical  to  be  comprehended  by 
the  average  juror.  Requests  for  instructions  are  per- 
mitted so  that  the  jury  may  be  fully  informed  as  to  the 
law,  and  not  to  enable  litigants  to  ensnare  an  unwary 
court  into  technical  error  which  will  secure  a  reversal 
in  case  of  defeat.  There  was  no  error  in  refusing  this 
instruction. 

12.  The  last  alleged  ground  of  negligence,  upon  which 
evidence  was  introduced,  is  upon  the  alleged  failure  to 
blow  the  whistle  and  ring  the  bell.  There  is  the  usual 
conflict  of  testimony  on  this  subject.  One  witness 
testified  that  the  whistle  was  not  sounded,  that  he  was 
near  the  whistling  station  when  the  train  passed,  and 
that  his  father,  who  was  with  him,  spoke,  at  the  time, 
about  the  failure  to  whistle.  Others  testified  that  they 
did  not  hear  the  whistle,  though  shown  to  have  been  in 
a  position  where  they  might  have  heard  it,  while  some 
testified  that  they  heard  the  train  whistle.  The  engineer 
and  fireman  testified  that  the  whistle  was  blown.  The 
jury  had  a  right  to  find  either  way  on  this  question,  and 
the  result  shows  that  they  found  neither  way.  The  court 
submitted  a  special  interrogatory  on  this  part  of  the 
case,  and  the  jury  reported  that  they  were  unable  to 
agree  on  that  point.  Thereupon  the  court  instructed 
them  that  they  could  return  a  general  verdict,  and  report 
a  disagreement,  as  to  the  special  matter  submitted  to 
them,  which  they  did.  From  this  it  is  evident  that  the 
failure  to  whistle  was  not  one  of  the  grounds  of  negligence 
upon  which  the  jury  were  agreed  in  finding  their  verdict. 
When  the  jury  fails  to  agree  upon  the  answer  to  an  inter- 
rogatory, but  returns  a  general  verdict,  the  eflfect  of 
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such  failure  to  agree  is  to  eliminate  from  the  case  the 
the  matter  embraced  in  the  interrogatory,  at  least  s#  far 
as  it  is  sought  to  make  such  matter  a  substantive  ground 
for  recovery. 

13.  If  negligence,  in  respect  to  sounding  the  whistle, 
had  been  the  only  ground  upon  which  plaintiff  sought 
a  recovery,  the  answer  of  the  jury — that  they  could 
not  agree  as  to  whether  the  whistle  sounded — ^would 
have  been  practically  a  disagreement  as  to  whether 
the  respondent  should  recover  at  all.  Tourtelotte  v. 
Brown,  1  Colorado  App.  408  (29  Pac.  130).  But  if 
several  grounds  of  recovery  are  alleged,  and  the  in- 
terrogatory goes  only  to  one  of  them,  the  general  verdict 
will  stand,  notwithstanding  the  failure  of  the  jury 
to  agree  upon  an  answer  to  the  interrogatory,  as  it  will 
be  presumed  that  the  jury  based  their  verdict  upon  some 
other  ground  than  the  one  concerning  which  the  court 
asked  a  special  finding.  Clementson,  Special  Verdicts, 
109;  Schneider  v.  Railroad  Co.,  42  Minn.  68  (43  N.  W. 
783). 

14.  In  the  case  at  bar  the  interrogatory  was  a  very 
proper  one  under  the  circumstances;  and,  while  it 
was  within  the  discretion  of  the  court  to  receive  the 
general  verdict,  yet  we  venture  to  suggest — in  view  of 
a  retrial — ^that,  where  the  court,  in  the  first  instance, 
has  decided  to  submit  a  special  finding,  it  should 
hesitate  to  allow  a  jury  to  return  a  general  verdict 
and  ignore  the  finding.  It  leaves  an  unpleasant 
doubt  as  to  whether  the  jury  stood  part  for  a  recovery 
on  one  ground,  and  part  for  a  recovery  on  another,  or 
whether  they  rendered  a  verdict  based  on  general  prin- 
ciples and  S3rmpathy.  A  good  verdict  should  be  based 
upon  some  ground  upon  which  all  the  jurors  agree. 
Parrot  v.  Thacher,  9  Pick.  (Mass.)  425.  In  the  case  last 
cited  Mr.  Chief  Justice  Parker  says :  "We  certainly  do 
not  mean  to  encourage  the  practice  of  questioning  jurors 
as  to  the  ground  of  their  opinions ;  but,  where  there  are 
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distinct  grounds  upon  which  the  verdict  may  be  given, 
perhaps  it  is  not  improper  to  ascertain  which  they 
adopted,  as  there  may  be  little  or  no  evidence  upon  one, 
and  sufficient  upon  another,  and,  if  it  appears  that  they 
did  not  agree  upon  either  of  the  grounds,  I  do  not  see 
how  their  verdict  can  stand;  unanimity  being  required. 
If  there  are  three  distinct  grounds  upon  which  an  action 
can  be  maintained,  all  independent  of  each  other,  and 
four  only  of  the  jury  agree  upon  each,  I  do  not  see  how 
they  can  amalgamate  their  opinions  and  make  a  legal 
verdict  out  of  them." 

15.  Defendant  in  this  case  pleaded  contributory  negli- 
gence on  the  part  of  the  deceased,  and  the  evidence  shows 
that  he  drove  upon  the  track  without  stopping,  looking, 
or  listening,  or  apparently  giving  much  attention  to  the 
train.  It  is  true  that  one  witness — ^the  engineer — says 
that  he  looked  to  the  east,  the  opposite  direction  from  that 
of  the  approaching  train.  He  could  not  see  westward 
any  great  distance,  and  only  his  ears  could  have  warned 
him  of  danger  in  that  direction.  It  is  possible  that  the 
alleged  echo  gave  him  a  false  idea  of  the  direction  from 
which  the  train  was  coming,  or  that  no  whistle  was 
blown,  or  bell  sounded,  though  this  supposition  rests  on 
very  slight  evidence.  In  a  man  of  mature  years  we 
would  be  inclined  to  hold  that  a  case  of  contributory 
negligence  was  so  satisfactorily  made  out  that  the  verdict 
ought  not  to  be  allowed  to  stand.  But  we  are  not 
prepared  to  apply  that  rule  to  the  case  of  a  boy  of  the 
age  of  deceased.  It  is  true  he  was  shown  to  be  a  bright, 
intelligent  boy,  the  equal,  and  perhaps  the  superior  of 
many  boys  of  his  age.  He  had  driven  over  this  crossing 
nearly  every  day  for  over  two  weeks,  and  had  been  told 
by  his  father  to  be  careful  at  the  crossing.  A  lady  had 
warned  him  to  be  careful,  and  he  had  answered  that  he 
knew  enough  to  take  care  of  himself,  and,  no  doubt, 
with  the  self-sufficiency  of  youth,  he  thought  he  did. 
But  with  all  his  intelligence  he  was  yet  a  child.     He 
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"thought  as  a  child  and  understood  as  a  child,"  and  in 
an  emergency  he  would  act  as  a  child,  and  it  would  be 
a  harsh  rule  that  would  hold  him  to  the  same  strict 
accountability  that  would  be  required  of  a  person  of 
mature  years.  The  decisions  of  the  courts  upon  this 
subject  are  as  various  as  the  temperaments  of  the 
different  judges,  some  courts  holding  a  child  of  seven 
years  to  the  strict  rule  of  care.  Hughes  v.  Macfie,  2  Hurl. 
&  Colt.  *744;  Mangan  v.  Atterton,  L.  R.  1  Exch.  239. 
The  brutal  doctine  of  the  cases  last  cited  has  found  little 
favor  in  America,  and  the  general  rule  is-  that  an  infant 
is  required  to  exercise  just  that  amount  of  care  in 
avoiding  injury  that  the  evidence  shows  him  to  be 
capable  of.  The  authorities  on  this  subject  are  all  collated 
in  Thompson,  Negligence,  and  the  length  of  this  opinion 
makes  it  impracticable  to  further  discuss  them  here: 
2  Thompson,  Negligence,  §  1618,  and  cases  cited. 

16.  While  a  boy  of  the  general  intelligence  of  the 
deceased,  as  shown  by  the  testimony,  approaches  in 
some  respects  the  standard  of  an  adult,  it  is  not  for 
the  court,  as  a  matter  of  law,  to  say  that  he  had  the 
judgment,  the  power  of  reflection  and  discrimination,  to 
appreciate  the  full  extent  of  the  danger  at  this  crossing. 
This,  was  a  matter  for  the  jury.  We  find  no  error  in  the 
rulings  of  the  court  upon  the  admission  of  testimony, 
and  pass  that  branch  of  the  case  without  further  com- 
ment.  • 

Counsel  for  defendant  presented  to  the  court  a  small 
treatise  on  the  law  of  negligence  in  the  form  of  requests 
for  instructions,  most  of  which  the  court  refused  to  give, 
and  such  refusal  is  assigned  as  error.  Had  the  court 
refused  all  of  them  on  the  ground  that  they  were  too 
voluminous  to  be  properly  considered,  and  therefore  not 
calculated  to  enlighten  the  jury,  the  writer  of  this  opinion, 
speaking  for  himself,  and  not  for  the  court,  would  have 
been  inclined  to  hold  that  course  proper.  The  court  was 
expected,  during  the  argument  of  counsel,  not  only  to 


144  Russell  v.  Oregon  R.  &  N.  Co.  [54  Or. 

watch  the  progress  of  that  argument,  and  see  that  it 
was  kept  within  due  bounds,  but  to  formulate  his  own 
charge  and  examine  the  instructions  submitted  as  to  their 
pertinency  and  harmony  with  the  law,  and  the  jury 
were  expected  to  remember  and  understand  and  apply 
all  this  dissertation  to  the  facts  of  the  case  at  bar.  It 
has  taken  the  writer  of  this  opinion  several  days  to 
examine  these  instructions,  with  a  view  to  their  legal 
sufficiency,  and  as  a  long-time  sufferer  at  circuit,  from 
requests  for  instructions  that,  by  reason  of  their  number, 
fail  to  instruct,  and  only  tend  to  confuse,  instead  of 
clarifying  the  issue  to  be  tried,  he  registers  a  protest 
against  the  growing  tendency  among  lawyers  to  present 
requests  for  instructions  covering  the  whole  body  of 
the  law. 

17.  It  was  error  for  the  court  to  allow  the  counsel 
for  plaintiff  to  argue  to  the  jury  that  the  defendant  was 
negligent  in  allowing  the  bluff  to  remain  where  it  was. 
Counsel  for  plaintiff  explains  in  his  brief  how  the  remark 
happened  to  be  made;  and  if  that  explanation,  or  the 
basis  of  it,  had  been  incorporated  in  the  bill  of  exceptions, 
it  would  probably  appear  that  no  injury  was  done  to 
defendant's  rights  by  the  argument  objected  to,  but 
we  are  bound  by  the  bill  of  exceptions,  and  cannot  look 
outside  of  that  to  ascertain  what  took  place. 

18.  We  think  the  court  erred  in  giving  instruction 
No.  24  in  defendant's  abstract.  That  part  of  the  instruc- 
tion which  we  deem  erroneous  reads:  "Plaintiff  need 
not,  however,  prove  that  the  defendant  was  negligent  in 
all  of  the  particulars  alleged,  but  only  that  it  was  negli- 
gent in  some  of  the  particulars  alleged,"  etc.  Now  one 
of  the  particulars  alleged  was  the  lack  of  a  brakeman, 
which  was,  by  this  instruction,  impliedly  submitted  to 
the  jury,  along  with  other  alleged  acts  of  negligence  on 
the  part  of  defendant,  when  it  should  have  been 
affirmatively  withdrawn  from  their  consideration. 
Instruction  No.  30  is  faulty  for  the  same  reason. 
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As  this  case  will  have  to  be  retried,  we  will  briefly 
and  without  entering  into  any  long  discussion  of  the  law, 
indicate  our  conclusions  as  to  the  requests  of  defendant. 
Request  No.  34  was  properly  refused,  as  there  was  no 
evidence  that  the  engineer  saw  the  deceased  at  any  time 
or  place  when  he  could  have  stopped  the  train  or 
averted  the  accident.  Instructions  No.  35,  36,  and  37 
should  have  been  given.  Instruction  No.  38  was  properly 
refused.  It  attempts  to  apply  to  deceased  the  same  rule, 
in  regard  to  contributory  negligence,  that  the  law  applies 
to  persons  of  mature  years.  Instruction  No.  39  is 
misleading,  and  is  sufficiently  covered  by  the  general 
instructions.  Instruction  No.  40  should  have  been  given. 
Instruction  No.  41  should  have  been  given.  There  was 
no  error .  in  the  court's  refusing  instruction  No.  42  of 
defendant's  assignment  of  errors. 

19.  The  court  was  asked  to  draw  a  comparison 
between  the  value  of  the  evidence  of  the  witnesses  who 
testified  that  they  heard  the  whistle  and  those  who  testified 
that  they  did  not  hear  it.  Under  our  statute  "the  jury 
are  the  sole  judges  of  the  value  and  eflfect  of  evidence," 
and  for  the  court  to  say  that  the  testimony  of  a  witness 
who  says  that  a  thing  actually  occurred  is  of  more  value 
than  that  of  one  who  says  that  he  did  not  see  the  thing 
occur  or  hear  it,  would  be  approaching  dangerously  close 
to  a  comment  on  the  evidence.  The  comparative  value 
of  such  testimony  depends  upon  the  means  of  knowledge 
of  the  witness ;  his  opportunity  to  have  heard  the  whistle, 
if  actually  sounded,  his  apparent  candor  and  general 
demeanor  upon  the  witness  stand. 

20.  We  are  aware  that  there  are  some  decisions  that 
go  as  far  as  the  instruction  requested  by  defendant  in 
this  case,  and  hold  that  such  instruction  should  be  given. 
This  is  notably  true  in  Kansas  and  some  other  jurisdic- 
tions. Missouri  Pac.  R.  Co.  v.  Moffatt,  56  Kan.  667 
(44  Pac.  607).  In  other  cases  the  courts  have  expressed 
opinions  as  to  the  comparative  value  of  such  testimony, 
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while  themselves  commenting  upon  the  facts,  in  particu- 
lar cases  where  the  question  as  to  whether  the  point 
should  have  been  presented  by  way  of  an  instruction  to 
the  jury  was  not  involved.  The  case  of  Chicago  &  Alton 
R.  Co.  V.  Robinson,  13  Am.  &  Eng.  R.  Cas.  620,  cited  by 
appellant,  is  an  instructive  case.  There  the  court 
instructed  the  jury  as  follows: 

''In  an  action  against  a  railroad  company,  alleging 
negligence  in  not  sounding  the  whistle  or  ringing  a 
bell  on  approaching  a  road  crossing,  a  jury  may  be 
justified  in  giving  greater  weight  to  the  testimony  of 
witnesses  who  state  negatively  that  the  whistle  was  not 
sounded  or  the  bell  rung,  than  to  that  of  witnesses  stating 
affirmatively  that  such  was  done." 

Commenting  on  this  instruction,  the  Supreme  Court 
of  Illinois  say:  "It  is  obvious  error  for  the  court  to 
pronounce  as  to  what  is  the  better  evidence  in  the  case, 
or  as  to  what  the  jury  may  so  regard.  It  is  the  province 
of  the  jury  to  determine  as  to  what  evidence  they  will 
give  the  greater  weight,  and  their  privilege  in  that 
regard  should  not  be  interfered  with  by  the  court." 
The  lower  court  in  that  case  was  at  one  extreme,  and 
defendant  in  this  case  is  at  the  other.  Any  instruction 
on  the  subject  would  have  been  an  invasion  of  the 
province  of  the  jury. 

We  find  no  other  error  in  the  charge  of  the  court,  or 
in  its  refusal  of  the  requests  of  defendant.  The  general 
charge  seems,  with  the  slight  exceptions  already  noted, 
to  have  been  sufficient  to  fairly  present  the  questions 
at  issue  in  a  manner  within  the  comprehension  of  an 
average  jury;  but,  for  the  errors  heretofore  specified,  the 
decision  of  the  lower  court  will  have  to  be  reversed,  and 
the  case  remanded,  with  directions  to  proceed  in  a  manner 
not  inconsistent  with  this  opinion.  Reversed. 
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Arerued  April  6,  decided  June  29, 1900. 

GERMAN  SAVINGS  &  liOADST  SOCIETY  v,  GORDON. 

[lot  Pac.  7M.] 

Easements— Definitions. 

1.  An  "easement"  is  a  right  in  one  person  to  do  certain  acts  on  another*s 
land,  or  to  compel  such  other  to  refrain  from  doing  certain  acts  thereon.  In 
strictness  the  term  does  not  include  the  authority  of  a  landowner  to  use  a 
way  from  her  residence  over  land  the  legal  title  to  which  she  retained  for  her 
own  purposes. 

Easements— Servitude— *'QuASi  Easement." 

5.  The  owner  of  an  entire  tract  of  land  or  of  two  or  more  adjoining 
parcels  may  so  employ  a  part  thereof  as  to  create  a  seeming  servitude  In  favor 
of  another  portion  to  which  the  use  becomes  appurtenant.  Such  use  is 
tantamount  to  an  easement  at  will,  so  long  as  the  unity  of  ownership  con- 
tinues, and  is  described  as  a  "quasi  easement." 

Easements— Quasi  Easement— Quasi-Dominant  Tenement— Ck>NVBT- 
ANCE— Effect. 

8.  Where  an  owner  of  land  creates  a  quasi  easement  in  one  portion  of  her 
land  in  favor  of  another  portion,  and  conveys  the  quasi-dominant  tenement 
without  an  express  reference  In  the  deed  to  the  servitude,  whether  the  ease- 
ment passed  by  implied  grant  depends  on  the  nature  and  character  of  the  use 
imposed,  as  indicating  whether  the  grantor  Intended  to  convey  a  right  to  use 
the  quasi  tenement,  and  the  grantee  reasonably  expected  to  take  and  hold 
such  right. 

Easements  —  Quasi  Easement- Conveyance  — Implied  Grant- Con- 
tinuous. AND  Apparent  Quasi  Easement. 

4.  The  grantee  of  a  quasi-dominant  tenement  takes  an  apparent  quasi 
easement  by  implied  grant,  provided  the  easement  is  one  of  reasonable 
necessity  to  the  enjoyment  of  the  property  conveyed. 

Easements— Discontinuous  Quasi  Easement— Implied  Grant. 

6.  A  discontinuous  quasi  easement,  when  evidenced  in  a  substantial 
manner,  passes  by  Implied  grant  as  an  appurtenant  to  the  dominant  tene- 
ment, when  the  latter  is  severed  by  a  conveyance  thereof. 

Easements  —  Quasi  Easements  —  Implied  Grant  —  Ck)NVBYANCE  of 
DoMiNBNT  Estate- Severance. 

0.  G.,  while  the  owner  of  four  lots  in  a  city  block  numbered  1,  2,  7,  and  8, 
lots  1  and  8  facing  on  H.  street  and  7  and  8  in  the  rear  facing  on  O.  street,  sold 
lot  7,  reserving  a  passageway  6.126  feet  wide,  extending  from  O.  street  to  the 
rear  of  lot  2,  on  which  her  house  was  partially  located.  G.  built  a  picket  fence 
on  the  south  line  of  lot  8,  Just  north  of  the  passageway.  The  entrance  to  the 
passageway  was  originally  indicated  by  a  gate,  and  was  reached  by  three 
ascending  steps  from  the  street  grade  and  covered  by  a  two-board  walk, 
which  extended  eastward  across  the  lot  past  the  house  of  the  purchaser  of 
lot  7,  who  built  a  fence  from  the  northwest  corner  of  his  house  along  his 
boundary  to  O.  street,  so  that  the  passage  was  Inclosed  to  the  rear  of  his  house, 
and  from  there  on  was  not  fenced.  The  gate,  when  closed,  completed  the 
angle  and  connected  the  south  line  of  G.^s  fence  with  the  west  line  of  the 
fence  of  the  owner  of  lot  7.  G.  mortgaged  lots  1  and  2  without  reference  to 
the  right  of  way.  which  mortgage  was  thereafter  foreclosed.  Held^  that  the 
purchaser  at  the  foreclosure  sale  acquired  the  right  to  use  the  passageway  as 
a  quasi  easement  appurtenant  to  lot  2. 

From  Multnomah:  Calvin  U.  Gantenbein,  Judge. 
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Statement  by  Mr.  Chief  Justice  Moore. 
The  following  is  a  plat  showing  the  property  and 
way  in  controversy: 


<ri 


This  is  an  appeal  by  the  defendant,  George  W.  Gordon, 
from  a  decree  enjoining  him  from  obstructing  an  alleged 
private  way  over  part  of  his  land  on  which  the  plaintiff, 
the  German  Savings  &  Loan  Society,  a  private  corpora- 
tion asserts  that  it  has  an  easement,  as  an  incident  to 
its  ownership  of  adjoining  land.  The  facts  are  that 
on  January  30,  1891,  Mrs.  Leaner  Gray,  being  the  owner 
of  lots  1,  2,  7,  and  8,  in  block  37,  of  Caruther's  addition 
to  Caruther's  addition  to  the  city  of  Portland,  conveyed 
to  Gordon  the  south  50  feet  of  lot  7,  reserving  to  herself 
the  north  5.125  feet  thereof.     Lot  2  lies  immediately 
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south  of  lot  1,  and  both  are  bordered  on  the  east  by 
Hood  street.  Lots  7  and  8  join  lots  2  and  1,  respectively, 
and  extend  west  to  Corbett  street.  Gordon,  soon  after 
purchasing  his  land,  built  thereon  a  house,  the  north 
line  of  which  was  near  his  north  boundary.  Mrs.  Gray 
was  then  living  on  lots  1  and  2  in  a  house  which  fronted 
east.  She  built  on  the  south  line  of  lot  8  a  picket  fence, 
between  which  and  Gordon's  house  she  caused  to  be 
constructed  a  passageway  from  Corbett  street  to  the 
rear  of  her  building.  The  entrance  to  the  passageway 
was  originally  indicated  by  a  gate,  and,  as  the  lots  were 
somewhat  higher  than  the  street  grade,  three  ascending 
steps  led  from  the  gate  to  a  two-board  walk  which 
extended  eastward  across  the  lot  past  Gordon's  house, 
at  the  end  of  which  walk  were  five  descending  steps. 
Gordon  built  a  fence  from  the  northwest  comer  of  his 
house,  along  his  boundary  to  Corbett  street,  so  that  the 
passageway  was  inclosed  to  the  rear  of  his  house,  but 
east  thereof  the  walk  was  not  fenced.  The  gate  referred 
to  when  closed  completed  the  angle  and  connected  the 
south  line  of  Mrs.  Gray's  fence  with  the  west  line  of 
Gordon's  fence.  Such  was  the  condition  of  the  land 
described  September  17,  1892,  when  Mrs.  Gray,  in  order 
to  secure  the  payment  of  $6,600,  executed  to  plaintiff  a 
mortgage  on  lots  1,  2,  and  8,  in  block  37  of  the  addition 
specified,  together  with  the  appurtenances,  etc.  Default 
having  been  made  in  the  payment  of  an  installment  of 
the  debt,  the  mortgage  was  foreclosed,  the  premises  were 
sold  to  the  plaintiff,  the  sale  was  confirmed,  and  a  sheriff's 
deed  was  executed  to  the  purchaser  November  27,  1896. 
The  mortgagor  vacated  the  premises,  and,  the  plaintiff 
taking  possession  thereof,  its  tenants  continued  to  use 
the  passageway  until  it  was  closed  by  Gordon,  to  whom 
Mrs.  Gray  on  January  25,  1906,  conveyed  the  north  5.125 
feet  of  lot  7.  To  restrain  such  obstruction  this  suit 
was  instituted,  resulting,  in  a  decree  as  hereinbefore 
stated.  Affirmed. 
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For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Andrew  T.  Lewis. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Milton  W.  Smith. 

Opinion  by  Mr.  Chief  Justice  Moore. 

1.  The  question  to  be  considered  is  whether  or  not 
a  right  to  use  a  passageway  was  impliedly  granted  by 
the  mortgage,  so  that,  upon  the  foreclosure  thereof  and 
a  sale  and  conveyance  of  the  premises,  an  easement 
became  appurtenant  thereto.  An  easement  is  a  right 
in  one  person  to  do  certain  acts  on  another's  land,  or 
to  compel  such  other  to  refrain  from  doing  certain  acts 
thereon.    Tiffany,  Real  Property,  p.  677. 

2.  As  Mrs.  Gray  placed  the  stairs  and  walk  on  her 
own  land,  the  legal  title  to  which  she  retaind  for  that 
purpose,  her  authority  to  use  the  way  cannot  be  denomina- 
ted an  easement  within  the  strict  definition  of  that  word. 
The  owner  of  an  entire  tract  of  land,  or  of  two  or  more 
adjoining  parcels,  may  so  employ  a  part  thereof  as  to 
create  a  seeming  servitude  in  favor  of  another  portion 
to  which  the  use  becomes  appurtenant.  Lampman  v. 
Milks,  21  N.  Y.  505.  Such  use  is  tantamount  to  an 
easement  at  will,  so  long  as  the  unity  of  ownership 
continues.  Elliott  v.  Rhett,  5  Rich.  Law  (S.  C.)  405  (57 
Am.  Dec.  750,  759).  The  servitude  referred  to  is  known 
as  a  quasi  easement.  Tiffany,  Real  Property,  §  315.  "The 
servitude  of  the  civil  law,"  say  Mr.  Chief  Justice  Lewis, 
in  Kieffer  v.  Imhoff,  26  Pa.  438,  442,  "has  a  much  wider 
signification  than  the  easement  of  the  common  law 
comprehending  many  rights,  which  in  the  latter  fall  under 
the  division  of  profits  a  prendre."  Though  there  is  a  dis- 
tinction between  the  terms  adverted  to,  the  word 
"servitude"  where  employed  in  this  opinion  will  be  used 
as  synonymous  with  the  phrase  "quasi  easement." 

3.  When  the  quasi-dominant  tenement  is  conveyed, 
without  an  express  reference  in  the  deed  to  the  servitude, 
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the  quasi  easement  is  occasionally  held  to  have  been 
impliedly  granted,  and  at  other  times  not  to  have  passed, 
depending  upon  the  nature  and  character  of  the  use 
imposed  upon  the  quasi  servient  tenement  by  invoking 
the  presumption  that  the  parties  contracted  with  reference 
to  the  conditions  of  the  property  at  the  time  of  the  sale, 
and  that  the  grantor  intended  to  convey  a  right  to  use 
the  quasi  easement,  and  that  the  grantee  reasonably 
expected  to  take  and  hold  such  right.  10  Am.  &  Eng. 
Enc.  Law  422 ;  John  Hancock  M.  L.  Ins.  Co,  v.  Patterson, 
103  Ind.  582  (2  N.  E.  188 :  53  Am.  Rep.  550) . 

In  Phillips  V.  Phillips,  48  Pa.  178  (86  Am.  Dec.  577, 580), 
in  speaking  of  a  quasi  easement,  which  survives  a  sever- 
ance of  the  tenements  by  a  conveyance  of  the  quasi 
dominant  estate,  and  which  servitude  passes  by  implied 
grant,  Mr.  Justice  Thompson  observes :  "It  is  not  to  be 
understood  by  this  doctrine  that  any  temporary  conven- 
ience adopted  by  the  owner  of  property  is  within  it.  By 
all  the  authorities  it  is  confined  to  cases  of  servitudes  of 
a  permanent  nature,  notorious,  or  plainly  visibje,  and  from 
the  character  of  which  it  may  be  presumed  that  the  owner 
was  desirous  of  their  preservation  as  servitudes,  evidently 
necessary  to  the  convenient  enjoyment  of  the  property 
to  which  they  belong,  and  not  for  the  purpose  of  mere 
pleasure."  The  courts  of  the  common  law,  borrowing 
the  terms  from  the  Code  of  France,  recognize,  inte7*  alia, 
the  classification  of  servitudes  into  continuous  and  dis- 
continuous, in  defining  which  a  text-writer  says: 

"Continuous  are  those  of  which  the  enjoyment  is  or 
may  be  continual  without  the  necessity  of  any  actual 
interference  by  man,  as  a  water  spout  or  a  right  of  light 
or  air.  Discontinuous  are  those  the  enjoyment  of  which 
can  be  had  only  by  the  interference  of  man,  as  rights 
of  way,  or  a  right  to  draw  water."  Washburn,  Easements 
(2  ed.),  §  13.  "The  test  of  continuousness,"  says  a  text- 
writer,  "is  that  there  is  an  alteration  or  arrangement  of 
a  tenement  which  makes  one  part  of  it  dependent  in  some 
measure  upon  another.    This  alteration  or  arrangement 
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must  be  intended  to  be  permanent  in  its  nature."   Jones, 
Easements,  §  143. 

■ 

It  is  generally  held  that,  upon  the  conveyance  of  a  quasi- 
dominant  tenement,  a  quasi  easement  appurtenant  thereto 
which  is  continuous  passes  by  implied  grant.  14  Cyc. 
1168.  Where  the  owner  of  land  makes  one  part  of  it 
servient  to  another  by  an  obvious  and  reasonably  per- 
manent alteration,  and  conveys  the  dominant  part,  his 
grantee  takes  such  portion  benefited  by  the  easement 
which  the  change  effected.  Cihak  v.  Klekr,  117  111.  643 
(7  N.  E.  Ill) ;  Kelly  v.  Dunning,  43  N.  J.  Eq.,  62  (10 
Atl.  276)  ;  Simmons  v.  Cloonan,  81  N.  Y.  557.  An  author 
states  this  legal  principle  as  follows: 

"The  rule  is  general  that,  where  one  conveys  a  part  of 
his  estate,  he  impliedly  grants  all  those  apparent  or 
visible  easements  upon  the  part  retained  which  wfere  at 
the  time  used  by  the  grantor  for  the  benefit  of  the  part 
conveyed  and  which  are  reasonably  necessary  for  the 
use  of  that  part."    Jones,  Easements,  §  129. 

It  is  held  by  some  of  the  state  courts  of  last  resort 
that  the  grantee  of  a  quasi-dominant  tenement  does  not 
take  by  implied  grant  a  continuous  and  apparent  quasi 
easement,  except  in  cases  where  such  servitude  is  a  neces- 
sity. 14  Cyc.  1168.  The  weight  of  authority,  however, 
supports  the  doctrine  that  "reasonable  necessity"  is  the 
proper  gauge  for  determining  whether  or  not  the  servi- 
tude passes  by  implied  grant.  10  Am.  &  Eng.  Enc.  Law 
(2  ed.),  424;  Tiffany,  Real  Property,  §  317. 

5.  The  rule  generally  obtains  that  a  discontinuous  quasi 
easement  does  not  pass  upon  a  conveyance  of  the  dominant 
tenement,  unless  the  deed  is  sufficient  in  form  expressly 
to  create  a  servitude  de  novo.  14  Cyc.  1168;  Jones,  Ease- 
ments, §  145;  Kelly  v.  Dunning,  43  N.  J.  Eq.  62  (10 
Atl.  276.  An  exception  to  this  rule  is  recognized  where 
the  quasi  easement  consists  of  a  formed  or  an  inclosed 
road  or  way.  Jones,  Easements,  §§  254,  265.  Thus  ^ 
lane  evidenced  by  fences,  and  used  as  a  private  way  in 
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connection  with  a  quasi-dominant  tenement,  was  held 
by  the  Supreme  Court  of  Pennsylvania  to  have  passed 
as  an  appurtenant  upon  a  severance  of  the  premises  by 
an  implied  devise  of  the  servitude.  Phillips  v.  Phillips, 
48  Pa.  178  (86  Am.  Dec.  577).  The  deviation  from  the 
general  rule  adverted  to  has  been  followed  by  the  court 
which  first  formulated  the  exception.  Overdeer^s  Adm'r 
V.  Updegraff,  69  Pa.  110,  119.  In  that  case,  though  the 
easement  was  specifically  mentioned  in  the  grant,  the 
court,  referring  to  the  servitude,  remarks :  "But  if  there 
had  been  no  express  reservation  of  the  right  to  the  use 
of  the  alley  in  the  conditions  of  sale,  and  in  the  deed 
executed  and  delivered  to  the  purchaser,  the  latter  would 
have  taken  it  subject  to  the  servitude  imposed  upon  it 
by  the  decedent  for  the  use  and  benefit  of  the  occupants 
of  the  adjoining  lot.  It  was  a  continuous  and  apparent 
easement,  and  the  law  is  well  settled  that  in  such  a  case 
the  purchaser,  whether  at  private  or  judicial  sale,  takes 
the  property  subject  to  the  easement."  It  will  be  observed 
from  the  language  last  quoted  that  the  word  "continu- 
ous" is  used  to  qualify  the  word  "easement."  As  the 
servitude  there  referred  to  was  an  alley,  it  is  difficult 
to  understand  how  the  way  could  have  been  designated 
as  "continuous."  That  part  of  the  opinion  set  forth 
herein  was  evidently  not  necessary  to  a  decision  of  the 
question  involved.  In  Cannon  v.  Boyd,  73  Pa.  179,  181, 
land  that  was  subject  to  a  mortgage  was  platted  by  the 
owner  of  the  premises  who  built  on  two  adjoining  lots, 
on  one  of  which  was  an  alley  that  was  used  in  connection 
with  the  other  lot.  The  land  was  sold  in  distinct  lots 
under  the  mortgage,  and  it  was  determined  that  the  first 
lot  was  sold  subject  to  the  use  of  the  alley,  although  no 
reference  was  made  to  it  in  the  sheriflf's  deed.  In  decid- 
ing that  case,  Mr.  Justice  Williams,  speaking  for  the 
court,  says :  "Where  a  continuous  and  apparent  easement 
or  servitude  is  imposed  by  the  owner  on  one  portion 
of  his  real  estate  for  the  benefit  of  another,  the  law  is 
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well  settled  that  a  purchaser  at  private  or  judicial  sale, 
in  the  absence  of  an  express  reservation  or  agreement 
on  the  subject,  takes  the  property  subject  to  the  ease- 
ment or  servitude."  It  will  be  seen  that  the  word  "con- 
tinuous" is  again  used  by  that  court  to  qualify  a  servitude 
which  was  discontinuous.  Though  the  cases  which  thus 
follow  the  authority  of  Phillips  v.  Phillips,  48  Pa.  178 
(86  Am.  Dec.  577,  580),  relate  to  ways,  and  support 
the  principal  case,  the  use  of  the  word  "continuous,"  to 
which  attention  has  been  called,  would  ordinarily  seem 
to  weaken  the  exception  originally  recognized. 

It  is  believed,  however,  that  the  two  later  decisions 
adverted  to  are  based  on  the  facts  involved,  and  not  on 
a  misconception  of  the  legal  principle  applicable  thereto, 
and  that  the  word  "continuous"  was  inadvertently  used. 
It  is  possible  that  such  word  was  employed  to  express 
the  idea  that  the  way  had  been  continuously  used,  and 
not  to  indicate  a  "continuous"  quasi  easement  within  the 
commonly  accepted  meaningof  that  term.  If  so,  the  word 
was  inaccurately  used,  and  the  conclusion  reached  in  the 
two  cases  cited  is  compatible  with  the  exception  noted 
in  the  original  case.  It  may  be  that  the  word  'continu- 
ous" as  thus  employed  was  used  as  a  synonym  for 
"apparent."  Such  meaning  has  been  given  to  the  terms. 
Thus  in  Fetters  v.  Humphreys,  18  N.  J.  Eq.  260,  262,  in 
referring  to  the  subject,  it  is  said:  "A  privilege  or  right 
attached  to  one  tenement  or  parcel  of  land  to  enjoy  some 
benefit  in  or  over  another  tenement  or  parcel,  is  called 
an  easement  of  the  dominant  tenement,  to  which  it 
belongs,  and  a  servitude  upon  the  servient  tenement  or 
that  in  which  it  exists.  These  easements  are  either 
apparent  and  continuous,  or  not  so.  Apparent  or  con- 
tinuous easements  are  those  depending  upon  some  arti- 
ficial structure  upon,  or  natural  formation  of,  the  servient 
tenement,  obvious,  and  permanent,  which  constitutes  the 
easement  or  is  the  means  of  enjoying  it.  As  the  bed  of 
a  running  stream,  an  overhanging  roof,  a  pipe  for  con- 
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veying  water,  a  drain,  or  a  sewer.  Non-apparent  or  non- 
continuous  easements  are  such  that  have  no  means 
specially  constructed  or  appropriated  to  their  enjoyment, 
and  that  are  enjoyed  at  intervals,  leaving  between  these 
intervals  no  visible  sign  of  their  existence,  such  as  a 
right  of  way,  or  right  of  drawing  a  seine  upon  the  shore." 
If  the  interpretation  thus  imparted  be  correct,  it  follows 
that  there  is  no  inconsistency  in  the  Pennsylvania  cases, 
to  which  attention  has  been  called.  In  Martin  v.  Murphy, 
221  111.  632  (77  N.  E.  1126),  the  syllabus  is  as  follows: 
"Where  the  owner  of  several  lots  having  no  alley  at  the 
rear  builds  a  walk,  making  a  passageway  from  the  inside 
lot  across  the  others,  upon  the  conveyance  by  such  owner 
of  one  of  the  lots  without  reference  to  the  passageway 
across  it  being  made  in  the  deed,  an  easement  of  passage 
becomes  at  once  appurtenant  to  the  other  lots  if  the  marks 
of  the  burden  be  open  and  visible,  and  passes  with  such 
lots  whether  mentioned  in  the  deeds  of  conveyance  or  not, 
and  each  subsequent  purchaser  takes  subject  to  the  ease- 
ment in  favor  of  the  other  lots,  as  it  is  apparent  from 
an  inspection  of  the  premises  at  the  time  of  the  purchase." 
In  that  case  the  quasi  easement  was  bounded  on  one  side 
by  a  brick  wall  and  on  the  other  by  a  fence.  A  door  indi- 
cated the  entrance  to  the  way  which  servitude  was  first 
evidenced  by  a  plank  walk,  but  later  relaid  with  cement. 
Other  gates  swung  across  the  passage,  marking  the 
boundaries  of  the  several  owners  of  the  property  as 
divided  by  their  grantor.  It  was  there  ruled  that  the 
way  was  reasonably  necessary  and  sufficiently  indicated 
to  impose  on  the  parties  purchasing  the  property,  notice 
of  the  existence  of  the  quasi  easement.  The  Supreme 
Court  of  Illinois,  after  calling  attention  to  its  own 
decisions  relating  to  discontinuous  easements  that  pass  by 
implied  grant,  makes  the  following  observation :  "There 
is  a  conflict  among  the  authorities  outside  this  State  as 
to  whether  the  principles  of  law  which  we  have  above 
stated  are  applicable  to  a  case  involving  a  right  of  way. 
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That  no  such  distinction  exists  in  this  state  between  a 
right  of  way  and  other  easements  is  apparent  from  an 
examination  of  the  cases  above  cited,  as  the  controversy 
in  most  of  them  was  in  regard  to  the  existence  of  a  right 
of  way."  In  Baker  v.  Rice,  56  Ohio  St.  463,  477  (47  N.  E. 
653,  656),  a  way  was  held  to  have  passed  by  implied 
grant  upon  severance  of  the  quasi  dominant  and  servient 
tenements.  In  deciding  that  case  Mr.  Justice  Minshall 
says:  "But  it  is  claimed  that  only  such  easements  as 
are  termed  'continuous'  will  pass  by  implication  in  a 
grant,  and  that  such  as  are  termed  'discontinuous'  will 
not.  This  is  U  distinction  of  the  civil  law,  and  has  been 
incorporated  in  the  law  of  some  of  the  states,  particularly 
Maine  and  Massachusetts.  The  former  are  such  as 
operate  without  the  intervention  of  man,  such  as  drains 
and  sewers.  The  latter  require  the  intervention  of  man 
in  their  use,  such  as  ways.  The  distinction  is  somewhat 
arbitrary,  and  is  not  uniformly  adopted,  as  will  appear 
from  the  cases  cited.  The  better  rule,  and  the  one  now 
more  generally  adoptedi  is  not  to  consider  the  particular 
kind  of  easement,  but  whether  it  is  apparent,  designed 
to  be  permanent,  and  is  reasonably  necessary  to  the  use 
of  the  premises  granted."  We  are  unable  to  discover 
any  valid  reason  for  a  distinction  in  the  rules  of  law 
applicable  to  servitudes  depending  upon  whether  they  are 
continuous  or  discontinuous,  except  in  the  matter  of  the 
greater  conspicuity  which  the  former  usually  affords.  An 
artificial  ditch  in  which  water  regularly  flows  must  neces- 
sarily be  a  constant  reminder  to  all  beholders  of  the 
changed  condition  of  the  surface  of  the  earth  whereby 
the  dominant  tenement  is  drained  or  irrigated  by  the 
conduit  which  is  appurtenant  thereto.  McDougal  v.  Lame, 
39  Or.  212  (64  Pac.  864).  Water  thus  flowing  through 
lands  and  necessary  for  their  use  passes  as  an  appurtenant 
with  a  conveyance  of  the  premises.  Simmons  v.  Winters, 
21  Or.  35  (27  Pac.  7:  28  Am.  St.  Rep.  727). 

A  discontinuous  quasi  easement  when  evidenced  in  a 
similar  substantial  manner  ought  to  pass  by   implied 
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grant  as  an  appurtenant  to  the  dominant  tenement  when 
the  latter  is  severed  by  a  conveyance  thereof.  The  rea- 
son for  this  deduction  is  ably  stated  by  the  court  in 
Phillips  V.  Phillips,  48  Pa.  178  (86  Am.  Dec.  577,  581), 
as  follows:  "It  may  be  granted  that  the  continuance 
of  drains,  water  pipes,  and  mill  races  may  more  dis- 
tinctly indicate  their  permanent  and  essential  nature  than 
a  mere  private  way;  but,  when  the  permanency  of  the 
way  is  proved,  confessed,  or  not  disputed,  this  difference 
vanishes.     They  stand  on  the  same  footing." 

6.  In  the  case  at  bar,  though  the  plaintiffs'  tenants 
can  pass  over  its  own  land  across  lot  8  to  Corbett  street, 
so  that  the  passageway  is  not  an  absolute  necessity,  we 
are  satisfied  that  the  stairs  and  walk  as  laid  by  Mrs. 
Gray  serve  as  a  more  convenient  way,  and  believe  them 
to  be  reasonably  necessary  to  the  enjoyment  of  the  prop- 
erty at  the  time  the  mortgage  was  given,  and  as  the 
quasi  easement  across  Gordon's  land  was  fenced  on  the 
north  and  inclosed  on  the  south  by  the  north  wall  of 
his  house,  and  by  the  fence  extending  from  the  northwest 
comer  of  his  dwelling  to  Corbett  street,  the  passageway 
was  apparent,  being  indicated  on  the  ground  with  such 
a  degree  of  permanency  as  to  afford  notice  that  its 
existence  was  designed  to  be  permanent;  and  in  our 
opinion  it  passed  as  an  appurtenant  by  the  implied  grant. 

It  follows  from  these  considerations  that  the  decree 
should  be  aflSrmed;  and  it  is  so  ordered. 

AFFIRMED. 


Ar^rued  May  4,  decided  July  6.  1909. 
BBASEii  V,  OREGON   R.  &  N.  CO. 

[102  Pac.  726.] 

Mastkiu  and  Servant  —  Injuries  to  Servant  —  Nboliqenoe  of 
Servant. 

1.  PlalntlfT  was  an  old  and  experienced  workman,  whose  work  In  part  was 
cleaning  locomotive  boilers,  both  In  and  out  of  repair.  »o  that  he  could  not 
fail  to  know  that  there  was  a  possibility  that  an  engine  on  which  he  was 
reQUired  to  work  would  be  undergolnfr  repairs.    Before  beginning  on  an 
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engine  he  consulted  the  engineer's  work  report,  which  contained  Items  of 
repairs  to  be  made  thereon,  and  though  the  item  requiring  the  boiler  to  be 
cleaned  was  first  on  the  report,  and  he  did  not  read  further,  he  could  not  help 
seeing  that  other  items  thereon  called  for  other  work  on  the  engine,  so  that 
he  was  put  upon  notice  that  other  work  was  to  be  done.  Before  he  began 
work  the  Jacket  and  hand  rail  on  the  side  of  the  engine  had  been  removed  by 
other  workmen,  and  plaintiff,  without  Inspecting  the  boiler  to  avoid  danger, 
climbed  onto  the  running  board  with  a  hose,  and,  losing  his  balance,  fell  off. 
because  there  was  no  hand  rail  to  hold  to,  and  was  Injured.  Held,  that  he  was 
negligent,  and  could  not  recover. 

Mastbb  and  Sebyaivt— Assumption  of  Risk— Nkoligbitob  or  Fxi.ix>w 
Servant. 

8.  Plaintiff  and  the  other  workmen  working  on  the  engine  being  fellow 
servants,  he  assumed  the  risk  of  the  other's  negligence.  If  any,  and  the  mas- 
ter's foreman  owed  no  duty  to  caution  each  one  to  beware  of  the  operations  of 
the  others. 

Master  and  Servant  —  Assumed  Risks  —  Necessary  Incident  or 
Employment. 

8.  The  removal  of  the  hand  rail  being  a  necessary  part  of  the  labor  to  be 
done  on  the  engine,  the  risk  of  Injury  from  Its  absence  was  a  risk  assumed  by 
plaintiff. 

From  Union:    John  W.  Knowles,  Judge. 

Statement  by  MR.  Justice  McBride. 

This  is  an  action  brought  by  Ezra  S.  Brasel  on  account 
of  injuries  received  by  him  from  a  fall  from  the  running 
board  of  one  of  defendant's  locomotives.     Plaintiff  was 
employed  by  defendant,  at  its  roundhouse  and  repair  shop  . 
at  La  Grande,  as  a  boiler  washer  and  cleaner. 

The  complaint  alleges,  in  substance,  that  on  the  day 
of  the  accident  he  was  engaged  in  washing  and  cleaning 
a  boiler,  in  defendant's  roundhouse,  by  means  of  a  hose 
furnished  by  defendant;  that,  for  the  purpose  of  access 
to  such  boiler,  it  is  the  custom,  and  necessary,  to  have  a 
foot-board,  commonly  called  a  "running  board,"  for  the 
use  of  employees  while  working  upon  the  engine,  and* 
that  such  board  actually  was  so  attached  and  in  place 
at  the  time  of  plaintiff's  injury;  that  it  is  the  custom, 
and  is  necessary,  required,  and  indispensable,  for  the 
safety  of  employees,  while  engaged  in  washing  or  clean- 
ing boilers,  to  have  in  place  on  the  engines  and  boilers, 
above  the  running  board,  a  rail,  called  a  "hand  rail"  so 
situated  that  employees,  while  walking  or  standing  on 
the  running  board,  may  grasp  it  and  prevent  themselves 
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from  falling,  and  that  the  rail  was  particularly  necessary 
and  indispensable  for  the  safety  of  plaintiff  in  the  kind 
of  labor  he  was  there  performing,  and  its  absence  ren- 
dered the  place  unnecessarily  dangerous  and  unsafe ;  that 
at  the  time  plaintiff  was  performing  his  work  a  steam 
pipe  had  been  partially  detached  and  allowed  to  extend 
four  or  five  inches  from  its  accustomed  place  away  from 
the  boiler  and  toward  the  foot  board,  and  that  plaintiff 
had  no  notice  or  knowledge  of  the  condition  of  the  pipe 
when  he  began  work,  and  no  notice  or  knowledge  that 
it  was  not  in  its  customary  place;  that  defendant  had 
carelessly  and  negligently  relnoved  the  hand  rail  from 
the  boiler  and  engine  before  plaintiff  went  to  work,  and 
that  plaintiff  had  no  notice  or  knowledge  that  it  had  been 
removed ;  that,  while  on  the  running  board  in  the  prose- 
cution of  the  work,  the  nozzle  of  the  hose  struck  against 
the  projecting  steam  pipe  and  caused  him  to  lose  his 
balance;  and  thereupon,  to  save  himself  from  falling, 
he  attempted  to  grasp  the  hand  rail,  but,  by  reason  of 
its  having  been  removed,  he  fell  and  fractured  his  leg. 
The  complaint  is  very  full  in  its  allegations  of  negligence, 
but,  for  the  sake  of  brevity,  all  but  a  bare  outline  is 
omitted. 

The  answer  denies  the  material  allegations  of  the  com- 
plaint, and  alleges  contributory  negligence,  the  negligence 
of  fellow  servant,  and  assumption  of  risk.  The  verdict 
and  judgment  were  for  defendant,  and  plaintiff  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  Leroy  Lomax  and  Mr.  Gvstav  Anderson. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  William  W.  Cotton,  Messrs.  Cochran  &  Cochran,  and 
Mr.  Arthur  C.  Spencer,  with  oral  arguments  by  Mr. 
Charles  E.  Cochran  and  Mr.  Spencer. 

Mr.  Justice  McBride  delivered  the  opinion  of  the  court. 

The  evidence  of  plaintiff  and  his  witnesses  tended  to 

show  that  the  roundhouse  and  repair  shop  of  defendant 


160  Brasel  v.  Oregon  R.  &  N.  Co.  [54  Or. 

was  a  building  semi-circular  in  form,  not  very  well  lighted, 
but  sufficiently  light  to  enable  a  workman  to  prosecute 
his  labors  without  the  aid  of  artificial  light;  that  the 
engine  in  question  had  been  brought  into  one  of  the  stalls 
in  the  roundhouse  and  "spotted"  for  repairs ;  that,  accord- 
ing to  the  regular  custom,  the  engineer  of  the  locomotive 
in  question  had  filed  his  report,  which  was  entitled  in 
capital  letters  as  follows: 

ENGINEER'S  CONDITION  OF  ENGINE  AND  WORK  REPORT. 

WORK  NEEDED. 

Wash  boiler. 

Stay  bolts  leaking  outside  and  inside  of  cab. 

Straight  air  will  not  work. 

Injector  steam  pipes  leak  at  union  on  valve. 

Inside  of  cab,  air  leaks  bad. 

Put  dope  plug  on  R.  B.  side  rod. 

Clean  out  gauge  cocks. 

The  custom  of  the  employees  was  to  look  over  this 
report  and  then  get  their  orders  from  the  superintendent. 
Plaintiff  testifies  that,  before  going  to  work  on  the 
engine,  either  he  or  his  helper  blew  it  off,  and  while  it 
was  cooling  he  was  engaged  in  some  other  part  of  the 
building.  He  also  assisted  in  placing  blocks  under  the 
wheels  preparatory  to  beginning  work.  At  noon  his 
helper  told  him  that  the  boiler  was  ready  to  wash,  and 
he  went  back  and  began  his  work.  While  he  was  away, 
however,  and  before  he  returned,  workmen  engaged  in 
other  repairs  had  removed  a  section  of  the  jacket  from 
the  engine  and  taken  off  the  hand  rail,  in  order  to  get 
at  the  stay  bolts,  which  required  some  repair,  and  had 
left  the  steam  pipe  projecting  a  few  inches  from  the 
boiler  and  above  the  running  board,  which  is  about  20 
inches  wide,  running  the  entire  length  of  the  boiler  and 
about  four  or  five  feet  below  the  hand  rail,  which  may 
be  grasped  by  persons  using  the  running  board  to  steady 
themselves  when  necessary.  The  plaintiff  walked  from 
the  front  to  the  rear  end  of  the  engine  and  used  the 
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hose,  in  washing  the  engine,  at  one  of  the  plugs  just  in 
front  of  the  cab,  and  moved  forward  to  insert  the  nozzle 
of  the  hose  in  another  plug,  and,  while  so  doing,  struck 
the  nozzle  on  the  projecting  steam  pipe  and  fell.  He 
testified  that  he  grabbed  for  the  hand  rail,  and  that  if 
it  had  been  in  place  he  could  have  saved  himself;  that 
he  had  not  observed  the  absence  of  the  rail,  or  the  fact 
that  part  of  the  jacket  had  been  removed,  or  that  the 
steam  pipe  was  out  of  place;  that  the  water  in  the  hose 
was  turned  off  at  the  nozzle,  which,  together  with  the 
fact  that  it  was  a  new  hose  and  very  stiff,  and  that  there 
was  a  heavy  pressure  of  water  from  the  pump,  made 
it  hard  to  handle,  so  that  he  had  to  pass  it  between  his 
legs  and  hold  the  nozzle  with  both  hands,  in  order  to 
handle  it,  and  that  this  took  all  his  time  and  attention. 
Plaintiff  also  testified  that  he  sometimes  washed  boilers 
when  they  were  stripped,  and  sometimes  otherwise,  but 
very  seldom  washed  one  in  this  condition.  His  helper, 
Mr.  Collyer,  testified  to  the  same  general  state  of  facts, 
and  saw  that  the  locomotive  was  stripped  and  the  steam 
pipe  out  of  place  before  plaintiff  went  to  work.  He  stated 
that  they  sometimes  washed  boilers  with  the  jackets  off 
but  not  often.  In  order  to  do  the  work  necessary  to 
repair  the  engine  it  was  essential  to  take  the  jacket  oflf 
the  boiler.  After  plaintiff  was  hurt  he  finished  washing 
the  boiler  without  the  hand  rail  being  attached.  Kenneda, 
another  witness, .  testified  that  he  went  to  the  engine 
immediately  after  the  accident;  that  as  soon  as  he  came 
by  the  side  of  it  he  noticed  that  the  steam  pipe  was  pro- 
jecting, the  jacket  stripped,  and  the  hand  rail  gone,  indi- 
cating that  repairs  were  being  made,  though  no  one  was 
working  at  the  time.  Leavitt,  another  witness,  testified 
to  the  general  situation  in  the  roundhouse  and  was  present 
just  after  plaintiff  fell.  On  cross-examination  witness 
testified  that  when  a  boiler  was  ordered  to  be  washed 
the  employee  would  usually  do  a  great  deal  of  work 
on  it,  because  it  was  almost  a  certainty  that  it  would  be 
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in  all  day,  and  they  would  figure  on  doing  considerable 
work  on  it.  Plaintiff  also  testified  that  on  the  morning 
of  the  accident  he  looked  at  the  engineer's  report  under 
the  head  of  "work  needed,"  but  as  the  words  "wash 
boiler"  came  first  he  did  not  read  the  remainder.  The 
general  tendency  of  the  evidence,  of  which  the  foregoing 
is  only  an  outline,  tended  to  show  that  plaintiff's  injury 
would  not  have  occurred  if  the  hand  rail  and  steam  pipe 
had  been  in  their  usual  positions. 

1.  We  do  not  see  how  plaintiff  could  possibly  recover 
in  this  case.  He  was  an  old  and  experienced  workman, 
and  his  business  was  carried  on  in  a  place  devoted,  in 
part,  to  the  repair  of  locomotives.  He  had  been  called 
upon  to  wash  and  clean  boilers  upon  locomotives  which 
were  in  repair  and  out  of  repair,  and  could  not  fail  to 
know  that  there  was  a  probability  or,  at  least,  a  possi- 
bility that  the  one  upon  which  he  was  directed  to  work 
was  being  repaired.  In  addition  to  this  he  admits  that 
he  saw  the  engineer's  report  and  read  the  first  item, 
which  was  one  pertaining  to  his  own  special  duties.  He 
says  that  he  did  not  read  the  other  items,  but  he  could 
not  glance  at  the  first  one  without  seeing  that  there  were 
others,  and  thereby  being  put  upon  notice  that  this  very 
locomotive  would  require  other  work  done  upon  it  than 
that  which  he  was  required  to  perform.  In  other  words, 
both  by  the  nature  of  his  employment  and  the  fact  that 
a  report  of  "work  needed"  had  been  subject  to  his 
inspection,  he  could  not  fail  to  be  put  upon  notice  that 
he  might  not  find  a  perfect  engine  with  every  appliance 
convenient  for  his  safety  ready  at  his  hand.  Under 
such  circumstances  it  was  his  duty  to  make  reasonable 
inspection  of  the  boiler  upon  which  he  was  to  work, 
and  to  avoid  dangers  that  might  arise  from  the  necessary 
operations  of  his  fellow  workmen. 

2.  Plaintiff's  duties  were  a  part  of  a  general  plan, 
the  result  of  which  would  be  to  put  the  locomotive  in 
working  order.   His  part  of  the  work  was  to  cleanse  the 
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inside  of  the  boiler  of  dirt  and  scales.     The  duty  of 

other  workmen  was  perhaps  to  strip  the  outside  and 

'  remove  the  jacket  and  rail  so  that  still  another  class  of 

laborers  could  have  access  to  defective  staybolts.  They 
were  all  fellow  servants  and  each  took  upon  himself 
the  risk  of  the  others'  negligence,  if  any  occurred.  It 
was  no  part  of  the  duty  of  the  foreman,  when  he  gave 
the  workmen  orders  to  go  to  work  on  this  engine,  to 
caution  each  one  to  beware  of  the  operations  of  the 
other. 

3.  Plaintiff's  evidence  shows  that  removing  the  rail 
was  a  necessary  part  of  the  labor,  and  it  was  among 
the  risks  that  he  assumed  when  he  went  to  work  upon 
what  his  previous  experience  should  have  suggested 
might  be  a  defective  engine.  Branham  v.  Camden  Cotton 
Mill,  61  S.  C.  491  (39  S.  E.  708) ;  Gulf,  C.  &  S.  F.  Ry.  Co, 
V.  Jackson,  65  Fed.  48  (12  C.  C.  A,  507) ;  City  of  Min- 
neapolis V.  Lundin  58  Fed.  525  (7  C.  C.  A.  344)  ;  Burke 
V.  Nat'l  India  Rubber  Co.,  21  R.  I.  446  (44  Atl.  307). 
Had  plaintiff  made  even  the  slightest  inspection  he 
would  have  discovered  the  absence  of  the  hand  rail  and 
the  position  of  the  steam  pipe.  His  helper  was  able  to 
see  the  conditions.  Witness  Kenneda  says  that  he  noticed 
that  the  rail  was  gone  and  the  pipe  misplaced  as  soon 
as  he  came  beside  it.  It  is  evident  that  if  plaintiff  had 
paid  the  slightest  attention  to  conditions  about  him  he 
would  have  found  that  the  steam  pipe  was  out  of  place 
and  the  hand  rail  gone.  We  are  forced  to  the  conclusion 
that  his  accident  was  due  to  plaintiff's  neglect  to  use 
reasonable  care,  or,  in  any  case,  to  observe  conditions 
which  any  one  ought  to  have  noticed. 

Defendant  moved  for  a  nonsuit  which  was  refused, 
and,  after  such  refusal,  adduced  testimony  and  asked 
for  a  directed  verdict.  We  have  not  discussed  the 
testimony  on  behalf  of  defendant  for  the  reason  that 
we  think  the  court  should  have  granted,  on  plaintiff's 
own  showing,  defendant's  motion  for  nonsuit,  and  no 
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evidence  introduced  by  defendant  tended  to  strengthen 
plaintiff's  case.  At  no  stage  of  the  case  was  plaintiff 
entitled  to  a  verdict.  On  the  other  hand,  the  court  should 
have  directed  a  verdict  for  defendant.  Holding  these 
views  it  is  needless  to  discuss,  in  detail,  the  errors  alleged 
as  to  the  rulings  of  the  court  on  the  admission  of  certain 
testimony  or  the  exceptions  taken  to  the  instructions, 
holding,  as  we  do,  that  the  court  should  have  directed 
a  verdict  in  any  event,  and  that  there  is  an  entire  absence 
of  testimony  showing  actionable  negligence  on  the  part 
of  defendant.  We  have,  however,  carefully  considered 
the  alleged  errors,  both  as  to  the  admission  of  evidence 
and  as  to  the  instructions,  and,  notwithstanding  the  able 
and  ingenious  argument  of  counsel  for  plaintiff,  we  are 
not  convinced  that  there  was  error  in  the  rulings  of  the 
lower  court. 

The  judgment  of  the  circuit  court  is  affirmed. 

Affirmed. 


Argued  April  7.  decided  July  6. 1900. 

KENNEDY   V.  HAWKINS. 

[102  Pac.  788.] 

Neglioencb  —  Injuries    to    Person    or    Property  —  Elements    of 
Liability. 

1.  To  maintain  an  action  for  injury  to  person  or  property  by  reason  of 
negligence,  there  must  be  shown  to  exist  some  obllfration  or  duty  towards 
plaintifT  which  defendant  has  left  undischarged  or  unfulfilled. 

Negligence— Complaint. 

2.  A  complaint  for  injuries  resulting  from  negligence  should  allege  what 
duty  was  Imposed  on  defendants  toward  plaintiff,  or  state  facts  from  which 
the  law  would  imply  a  duty,  and  then  charge  a  breach  or  negligent  perform- 
ance thereof. 

Negligence— Dangerous  Work— Care  Required. 

8.  Where  workmen  were  engaged  to  repair  or  underpin  the  wall  of  a 
building,  the  work  being  essentially  dangerous  to  person  and  property  of  the 
occupants,  the  workmen  were  required  to  use  reasonable  care  and  skill  in  the 
performance  of  the  work,  although  as  to  such  occupants  they  were  not  bound 
to  undertake  it. 

Negligence- Dangerous  Work— Delay. 

4.  Workmen  agreeing  with  the  owner  to  support  the  wall  of  a  building 
sustained  no  contractual  relation  to  occupants  thereof,  so  that  delay  in 
beginning  the  work,  if  any.  was  not  available  to  such  occupants  in  a  salt  for 
Injuries  to  their  property  by  alleged  negligent  performance  of  the  work. 
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Nbgligkncb— Pleading— Complaint. 

6.  A  complaint  allefirinK  negligence  generally,  without  charging  the  par- 
ticular facts  showing  the  act  or  ommission  to  have  been  negligent,  is  sufficient, 
in  the  absence  of  an  application  for  a  more  specific  statement. 

Negligence— Complaint  Issues  and  Proof. 

6.  Where  a  complaint  contains  a  general  averment  of  negligence,  and 
defendant  Joins  issue  without  moving  for  a  more  specific  statement,  proof  of 
any  negligence  within  the  general  scope  of  the  allegation  in  the  complaint  is 
competent. 

NsGLiGBNOE-CoMPLAiNT— Issues  and  Proof. 

7.  That  defendant  Joined  issue  on  a  complaint  averring  negligence 
generally  without  moving  to  make  the  pleading  more  definite,  did  not  relieve 
plaintifT  from  the  obligation  to  prove  a  particular  act  of  negligence. 

Negligence— Res  Ipsa  Loquitur. 

8.  Where  defendants  undertook  to  underpin  the  foundation  of  a  building, 
and  while  doing  so  the  building  fell,  such  facts  alone  did  not  establish 
negligence,  as  defendants  were  not  Insurers  of  the  successful  performance  of 
the  work  without  fault  or  error  of  Judgment,  but  were  only  liable  for 
negligence,  bad  faith,  or  dishonesty. 

Negligence— Findingk-Cause  of  Action. 

9.  In  an  action  for  Injuries  to  the  personal  property  of  the  occupants  of  a 
building  by  the  falling  of  a  wall  thereof  while  defendants  were  performing  a 
contract  with  the  owner  to  underpin  and  support  the  same,  evidence  held 
insufficient  to  sustain  a  finding  that  the  falling  of  the  wall  was  attributable  to 
defendants*  negligence. 

From  Multnomah:  Thomas  O'Day,  Judge. 

Statement  by  Mr.  Justice  Slater. 

This  action  was  brought  by  Delia  Kennedy  against 
W.  J.  Hawkins,  Alfred  J.  Bingham,  and  Joseph  McClel- 
land to  recover  the  value  of  certain  household  goods 
and  personal  property  belonging  to  plaintiff,  which  were 
destroyed  and  damaged  by  the  falling  of  the  north  wall 
of  the  house  where  she  resided,  alleged  to  have  been 
caused  by  the  joint  negligence  of  defendants. 

Plaintiff  occupied  rooms  in  a  three-story  brick  building 
belonging  to  Clara  W.  Hawkins,  the  same  being  situated 
on  lot  7,  block  115,  near  the  corner  of  First  and  Columbia 
streets,  in  the  city  of  Portland,  Oregon.  Lot  7  is  on  the 
east  side  of  First  street,  and  faces  west.  In  the  early 
part  of  March,  1907,  J.  F.  Shea,  the  o^vnier  of  the 
adjoining  lot  on  the  north,  began  an  excavation  on  his 
property  preparatory  to  the  erection  of  a  building 
thereon.  The  west  25  feet  of  the  north  wall  of  the 
building,  in  which  plaintiff  resided,  was  about  on  the 
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property  line,  and  the  foundation  thereof  extended  down 
three  or  four  feet  below  the  surface  of  the  ground.  Shea's 
excavation  was  to  be  of  a  depth  of  about  11  feet,  making 
it  necessary  to  underpin  and  support  the  wall  of  the 
Hawkins  building  on  lot  7.  It  is  alleged,  in  substance, 
that  W.  J.  Hawkins  was  the  agent  of  Clara  W.  Hawkins, 
the  owner  of  the  building  where  plaintiff  resided;  that 
he  had  been  given  due  and  timely  notice  of  Shea's 
intention  to  make  an  excavation;  that  the  building  of 
which  he  was  the  agent,  should  be  protected  by  taking 
proper  precautions  to  brace  and  fix  up  the  foundation 
thereof;  that  Hawkins  employed  his  codefendants  to 
brace  up  the  foundation  thereof,  and  keep  it  from  falling ; 
that  on  or  about  April  1,  1907,  all  of  them  "attempted 
to  put  supports  and  braces  under  said  building,  and  that 
the  same  was  negligently  and  carelessly  done  and  with- 
out due  and  proper  precautions,  and  that  the  said 
defendants  negligently  and  carelessly  failed  to  place  the 
proper  support,  foundation,  and  braces  under  the  founda- 
tion of  said  building,  and  that  through  said  negligence 
and  carelessness  of  the  said  defendants,  the  said 
foundation  caved  and  broke  away  on  the  2nd  day  of 
April,  1907,  and  caused  the  northwest  corner  of  said 
building  to  fall  and  break  away,"  thereby  destroying 
plaintiff's  goods  contained  therein. 

Bingham  and  McClelland  answered  jointly,  denying 
the  material  allegations  of  the  complaint,  except  they 
admit  that  they  were  employed  by  Hawkins  about  April 
1st  to  brace  up  the  foundation  of  the  building,  and  that 
the  foundation  thereof  caved  in  and  broke  away.  Haw- 
kins answered  separately,  but,  as  the  verdict  was  in  his 
favor,  it  will  not  be  necessary  to  state  the  effect  of  his 
pleading.  At  the  close  of  plaintiff's  case,  defendants 
interposed  a  motion  for  a  nonsuit,  based  upon  the  claim 
that  no  negligence  had  been  shown.  This  being  denied, 
defendants  offered  testimony  in  their  behalf  resulting 
in  a  verdict  against  Bingham  and  McClelland  for  a  por- 
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tion  of  the  claim,  and  they  have  appealed  from  the 
judgment  entered  thereon.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  William  D.  Fenton,  Mr.  Rufus  A.  Leiter  and  Mr. 
Ben  C.  Dey,  with  oral  arguments  by  Mr.  J.  E.  Fenton 
and  Mr.  Dey. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Frank  Schlegel. 

Mr.  Justice  Slater  delivered  the  opinion  of  the  court. 

1.  The  action  is  based  upon  an  alleged  tort.  In  order 
to  maintain  an  action  for  an  injury  to  person  or  property 
by  reason  of  negligence  or  want  of  due  care,  there  must 
be  shown  to  exist  some  obligation  or  duty  towards  the 
plaintiff  which  the  defendant  has  left  undischarged  or 
unfulfilled.  This  is  the  basis  on  which  the  cause  of  action 
rests. 

2.  There  can  be  no  fault,  negligence,  or  breach  of  duty 
where  there  is  no  act,  service,  or  contract  which  a  party 
is  bound  to  perform  or  fulfill.  The  complaint  should 
allege  what  duty  was  imposed  upon  defendants  towards 
plaintiff,  or  state  facts  from  which  the  law  will  imply 
the  duty,  and  then  allege  a  breach  or  negligent  perform- 
ance of  the  duty.    14  PL  &  Pr.  331,  332. 

3.  The  substance  of  the  facts  stated  are,  that  plaintiff 
was  rightfully  an  occupant  of  the  building,  and  that 
the  defendants  undertook  to  repair  or  underpin  the  wall 
thereof.  The  essential  nature  of  the  work  being  dangerous 
to  the  persons  and  property  of  the  occupants  of  the 
building,  the  law  imposes  upon  those  who  undertook  to 
perform  it  the  duty  of  using  reasonable  skill  and  care 

•  in  the  performance  of  the  task,  although,  as  to  plaintiff, 
they  were  not  bound  to  undertake  it. 

4.  The  right  of  action  comes  from  a  duty  imposed  by 
law,  and  not  from  a  duty  arising  out  of  contract,  because 
no  contractual  relation  existed  between  plaintiff  and 
defendants.     Therefore  delay   in   beginning  the  work. 
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if  any,  can  be  of  no  avail  to  plaintiff  (1  Cooley,  Torts, 
240),  for  that  would  amount  only  to  a  breach  or  negli- 
gent performance  of  duty  arising  out  of  contractual 
relations  existing  between  either  the  owner  of  the 
building  and  Hawkins,  her  agent,  or  between  her  and 
the  defendants,  Bingham  and  McClelland.  The  effect 
of  the  averment  that  Hawkins,  as  agent  of  the  owner, 
employed  his  codefendants  to  perform  certain  work  upon 
the  building,  is  to  deprive  them  of  the  character  of 
trespassers,  and  to  authorize  them  to  enter  upon  the 
premises  for  the  business  they  undertook. 

5.  The  nature  of  the  action  being  that  of  a  pure  tort, 
the  right  to  recover  must  be  confined  to  a  negligent  act 
or  omission  of  the  defendants  done  in  the  course  of  the 
performance  of  the  task  which  they  undertook,  and  which 
was  the  proximate  cause  of  the  building  falling.  The 
complaint  does  not  point  out  specifically  the  particular 
act  of  negligence  or  omission  of  duty  relied  upon,  but 
avers  generally  that  defendants  "attempted  to  put  sup- 
ports and  braces  under  said  building,  and  that  the  same 
was  negligently  and  carelessly  done,  and  without  due  and 
proper  precautions,  and  that  said  defendants  negligently 
and  carelessly  failed  to  place  the  proper  support,  founda- 
tion, and  braces  under  the  foundation."  It  is  always 
necessary  in  pleading  negligence  to  allege  that  some  act 
was  negligently  done,  or  that  something  that  ought  to 
have  been  done  was  omitted,  but  it  is  not  necessary  to  set 
forth  the  particular  facts  that  show  the  act  or  omission 
to  have  been  negligent.  Cederson  v.  Oregon  Navigation 
Co.,  38  Or.  343  (62  Pac.  637:  63  Pac.  763). 

6.  But,  when  a  complaint  contains  a  general  averment 
of  negligence,  and  the  defendant  joins  issue  without 
moving  to  make  the  pleading  more  definite,  proof  of 
any  negligence  within  the  general  scope  of  the  allegation 
is  competent.  Jones  v.  City  of  Portland,  35  Or.  512 
(58  Pac.  657). 

7.  This,  however,  does  not  relieve  the  plaintiff  from 
proving  a  particular  act  of  negligence  upon  which  she 
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bases  her  right  to  recover,  and  in  this  respect  we  think 
she  has  failed. 

8.  Defendants  admit  in  the  pleadings  that  they  under- 
took to  underpin  the  foundation,  and  that  while  in  the 
performance  thereof  the  building  fell,  but  this  of  itself, 
taken  in  connection  with  the  surrounding  circumstances, 
does  not  establish  negligence ;  for  no  man,  "  whether 
skilled  or  unskilled,  undertakes  that  the  task  he  assumes 
shaH  be  performed  successfully  and  without  fault  or 
error.  He  undertakes  for  good  faith  and  integrity,  but 
not  for  infallibility,  and  he  is  liable  to  his  employer  for 
negligence,  bad  faith,  or  dishonesty,  but  not  for  losses 
consequent  upon  mere  errors  of  judgment.  2  Cooley, 
Torts,  1386. 

9.  With  this  preliminary  statement  of  the  legal  prin- 
ciples governing  the  consideration  of  the  case,  we 
proceed  to  the  facts  disclosed  by  the  plaintiff's  testimony. 
Shea  testifies  that  about  March  4th  he  began  tearing 
down  the  old  buildings  on  his  lot,  which  work  consumed 
about  ten  days,  and  then  he  began  the  excavation;  that 
20  or  25  days  before  the  accident  he  had  a  conversation 
with  Hawkins  about  the  necessity  of  underpinning  the 
foundation  of  the  latter's  building,  and,  at  the  latter's 
request,  offered  to  secure  the  services  of  his  brick  mason 
to  do  the  work;  that  a  few  days  thereafter  he  told 
Hawkins  that  his  mason  could  not  do  the  work,  and 
thereafter  Hawkins  employed  Bingham  and  McClelland; 
that  Bingham  came  to  the  premises,  examined  the  situa- 
tion, and  between  them  they  agreed  with  Shea  that  the  lat- 
ter had  left  sufficient  soil  next  the  building  to  reasonably 
insure  its  safety.  At  that  time  Shea  had  excavated  to  the 
full  depth  of  his  basement  at  a  distance  from  the  building 
standing  on  lot  7,  but  had  left  next  thereto  a  bank  of 
earth,  estimated  by  him  to  be  three  feet  across  at  the 
foot  wall,  and  sloping  off  to  the  north  to  a  width  of 
ten  or  fifteen  feet.  Shea  is  very  indefinite  and  uncertain 
as  to  the  precise  time  this  conversation  with  Bingham 
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took  place  with  relation  to  the  beginning  of  defendant's 
work,  but  the  time  is  stated  *  definitely  by  Hawkins  in 
his  disposition  offered  by  the  plaintiff.  He  testifies  that 
on  Thursday,  March  28th,  Shea  informed  him  that  his 
mason  could  not  do  the  work,  and  that  he  immediately 
sought  the  services  of  Bingham  and  McClelland,  finding 
the  latter  engaged  at  the  Wells-Fargo  building,  then  in 
course  of  construction.  The  former  was  out  of  town, 
but  he  saw  him  the  next  morning,  and  perfected  an 
agreement  with  him  to  underpin  the  foundation.  The 
defendants  were  to  get  their  material  on  the  ground  the 
next  day  and  begin  the  task  Monday,  April  1st,  which 
they  did.  It  is  shown  that  they  are  experienced  men 
in  that  class  of  work.  On  the  first  day  a  pit  was  dug 
under  the  wall  at  the  east  comer  of  the  building  to  the 
depth  of  Shea's  intended  excavation,  and  a  brick  pier 
was  built  therein,  and  was  completed  on  Tuesday  morning 
a  short  time  before  the  accident  occurred,  which  was 
about  11  o'clock  of  that  morning.  A  second  pit  of  the 
same  character  had  been  dug  at  the  center  or  middle  of 
the  wall.  A  mason  was  engaged  in  constructing  a  brick 
pier  and  two  or  three  courses  of  brick  had  been  laid. 
One  of  the  defendant's  employees  had  started  to  excavate 
a  third  pit  at  the  northwest  corner  of  the  building,  when 
the  bank  of  earth  supporting  the  wall  gave  way,  and 
the  wall  from  the  northwest  comer  back  to  the  completed 
brick  pier  fell.  The  soil,  to  a  depth  of  about  four  feet, 
consisted  of  clay,  under  which  was  a  stratum  of  sand. 
Plaintiff  apparently  attempts  to  place  the  negligence 
of  the  defendants  upon  the  claim  that  these  pits  were 
unnecessarily  large,  and  that  but  one  should  have  been 
dug  at  a  time,  but  no  one  experienced  in  that  work 
undertook  so  to  testify.  We  believe  two  Witnesses  did 
testify  that  too  much  dirt  had  been  removed  from  the 
wall,  but  it  was  not  specifically  charged  as  the  act  of 
the  defendants.  Shea  did  say  that  each  of  these  pits 
was  five  or  six  feet  across,  but  the  photographs  of  the 
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scene,  taken  after  the  wall  fell,  and  offered  in  evidence 
by  the  plaintiff,  disclose  very  clearly  that  the  pier 
built  at  the  corner  occupies  the  full  width  of  the  excava- 
tion made  for  it  under  the  wall,  and,  computing  from  the 
well-known  dimensions  of  ordinary  brick,  it  cannot  be 
over  291/^  inches  across.  To  underpin  a  brick  wall,  it 
is,  of  course,  necessary  to  first  make  an  excavation  of 
some  sort  under  the  wall.  The  pier  at  the  east  comer 
having  been  completed  before  the  accident,  no  negligence 
could  be  attributed  to  defendants  on  account  of  that 
excavation.  The  second  pit  at  the  middle  of  the  wall, 
and  about  12  feet  distant  from  the  first  was  of  the  same 
character.  It  is  not  shown  that  it  was  of  unusual  or  un- 
necessary size,  or  that  it  was  not  proper  or  customary  so  to 
locate  or  dig  such  a  pit  under  a  wall,  assumed  by  plaintiff 
to  have  been  in  a  reasonably  safe  condition  before  the 
work  began.  In  other  words,  to  hold  defendants  liable 
under  such  circumstances,  it  must  be  held  that  it  was 
negligence  on  their  part  to  attempt  at  all  to  do  the 
work  in  the  manner  employed  by  them.  If  negligence 
is  predicable  at  all  in  that  regard,  it  must  be  upon  the 
basis  that  the  wall  was  in  a  dangerous  condition  before 
they  entered  upon  the  performance  of  the  work,  and 
that  they  knew,  or  ought  to  have  known,  of  such  dan- 
gerous condition.  This,  however,  plaintiff  does  not  seek 
to  charge.  Plaintiff's  case,  however,  discloses  that  a 
large  amount  of  earth  immediately  adjacent  to  this  wall 
which  was  necessary  for  its  proper  and*  reasonable 
support  must  have  been  removed  by  Shea's  employees 
while  defendants  were  engaged  in  procuring  material 
and  putting  in  the  first  pier.  Shea  testified  that,  when 
Bingham  and  he  had  agreed  that  there  was  sufficient 
earth  left,  there  was  a  bank  from  two  to  three  feet  in 
width  at  the  top  sloping  off  from  ten  to  fifteen  feet  at 
the  bottom,  but  the  photographs  in  evidence,  above 
referred  to,  disclose  no  such  quantity  of  soil.  In  fact,  it 
is  difficult  to  discover  that  there  was  any  appreciable 
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amount  left.  Hawkin's  deposition  also  discloses  that,  when 
he  examined  the  premises  after  the  accident,  he  discovered 
there  was  not  nearly  the  amount  of  embankment  next  the 
wall  as  there  was  when  he  was  there  on  Thursday,  March 
28th,  preceding  the  accident,  and  he  says  that  a  large 
amount  must  have  been  removed  by  Shea.  While  the 
latter  qualifiedly  denies  this  in  his  rebuttal  testimony, 
yet  he  admits  in  his  testimony  in  chief  that  he  afterwards 
"shaped  up"  the  bank  some,  and  that  Bingham  told 
him  he  would  not  start  in  until  he  (Shea)  got  down 
deeper  with  the  excavation,  so  that  he  (Bingham)  would 
not  have  to  handle  the  dirt  twice.  This,  we  think,  is 
sufficient  to  remove  the  apparent  conflict  in  the  testi- 
mony, so  that  the  facts  are  practically  undisputed  and 
disclose  that  the  falling  of  the  wall  was  not  attributable 
to  the  alleged  negligent  acts  of  Bingham  and  McClelland, 
and  therefore  the  court  should  have  sustained  their 
motion  for  a  nonsuit. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
a  new  trial.  Reversed. 


ArfiTued  March  24,  decided  June  1,  rehearing  denied  July  18.  1900. 

SEABROOK   V,  COOS   BAY   ICE   CO. 

[102  Pac.  175:  102  Pnc.  786.] 

Ejectment— Trial— NoNsc  IT.  , 

1.  A  motion  for  nonsuit  in  ejectment,  on  the  ground  that  the  evidence 
shows  title  only  to  tide  lands,  while  the  complaint  describes  land  only  below 
low  tide,  is  properly  denied,  where  the  answer  admits  the  premises  are  above 
low  tide. 

Appeaij  and  Erbok— Review— Scb sequent  Appeal. 

2.  Where  it  was  held  on  a  former  appeal  that  the  defense  of  adverse  pos- 
session was  not  sustained  by  the  evidence,  and  the  evidence  on  the  second 
trial  was  no  stronger  in  defendant's  favor,  that  defense  will  not  be  further 
considered  on  the  subsequent  appeal. 

BouNDARiEB— Establishment— Evidence. 

8.  The  rule  that  in  government  surveys  the  first  lines  and  corners  are  only 
temporary,  and,  if  the  metes  and  bounds  do  not  close,  correction  back  is  made 
by  dividing  the  error  and  moving  the  lines  and  corners  before  they  are  made 
permanent,  does  not  apply  in  retracting  permanent  surveys  to  the  extent  ot 
moving  established  boundaries  so  as  to  include  land  not  within  the  govern- 
ment survey,  and  in  ejectment  evidence  of  such  rule  and  the  map  of  the 
premises  involved,  made  on  such  theory,  are  not  admissible. 
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Ejiotment— Identity  of  Land— Evidenob. 

4.  Evidence /ie2(l  Insufficient  to  Identify  an  alleged  strip  of  land  between 
the  true  boundaries  of  two  tracts  according  to  government  surveys. 

BouNDAKiBS— Location— EviDENOK. 

6.  The  location  of  the  beginning  point  of  a  survey  would  not  be  regarded 
as  established  by  the  testimony  of  a  witness,  who  was  present  when  the  sur- 
vey was  made,  as  to  his  recollection  of  Its  location,  after  the  lapse  of  thirty- 
four  years. 

BOUN D ARIES— BeOINN  ING  OORNER— LOCATION— EVIDENCE. 

0.  Evidence  held  to  show  that  the  northeast  corner  of  a  certain  lot  had 
not  been  properly  located  In  the  Whereat*s  survey,  and  could  not.  therefore, 
be  taken  as  the  starting  point  from  w^hlch  to  locate  an  angle  to  which  such 
survey  was  tied. 

From  Coos:  James  W,  Hamilton,  Judge. 
Statement  by  Mr.  Justice  Eakin. 

This  is  the  second  appeal  of  this  action.  For  former 
appeal,  see  49  Or.  237  (89  Pac.  417). 

This  is  an  action  in  ejectment  to  recover  possession 
of  the  following  described  property : 

"Beginning  at  the  intersection  of  the  south  boundary 
line  of  block  66  of  Nasburg's  addition  to  the  city  of 
Marshfield,  projected  easterly  with  the  easterly  line  of 
Front  street,  in  said  Nasburg's  addition  to  the  city  of 
Marshfield,  projected  southeasterly;  thence  east  to  the 
harbor  line  of  Coos  Bay,  established  by  the  United  States 
War  Department,  the  same  being  east  of  the  low-water 
mark  in  said  Coos  Bay;  thence  along  said  harbor  line 
58  feet;  thence  west  to  a  point  south  of  the  place  of 
beginning;  thence  north  to  the  place  of  beginning, 
situated  in  Coos  County,  Oregon,  and  being  tide  lands." 

Plaintiff's  grantors,  Lapp  .and  Hall,  acquired  title  there- 
to from  the  State  of  Oregon  by  a  deed  describing  the  same 
as  follows: 

"All  of  the  tide  land,  lying  in  front  of  and  abutting 
on  lot  4,  of  Sec.  26,  T.  25  S.,  R.  13  W.,  except  that  tract 
heretofore,  on  the  25th  day  of  November  1874,  sold  to 
Charles  E.  Fox,  and  excepting  also  that  tract  sold  to 
G.  Webster,  April  10, 1893."  That  the  Fox  tract  referred 
to  in  said  description  is  bounded  as  follows :  "Beginning 
at  the  meander  post  or  line  between  section  26  and  27, 
T.  25  S.,  R  13  W.,  Will.  Mer.,  and  running  along  the 
meander  line  south  58  degrees  E.,  22.30  chs. ;  south  51 
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degrees  E.,  10  chs. ;  S.  9  degrees  E.,  1.74  chs. ;  thence  E. 
4.50  chs.  to  low- water  line;  thence  along  low-water  line 
N.  9  degrees  W.,  1.74  chs.;  N.  51  degrees  W.,  10  chs.; 
N.  45  degrees  W.,  20  chs;  thence  W.  8.50  chs.  to  place 
of  beginning."  And  also  the  Webster  tract  referred  to 
is  bounded  as  follows:  "Beginning  2.21  chs.  northward 
from  a  post  at  angle  in  meander  line  of  Coos  Bay,  said 
post  being  7.50  chs.  N.,  17  degrees  E.  from  the  N.  E. 
comer  of  lot  2  in  Sec.  26,  T.  25  S.,  R.  13  W.,  Will.  Mer. 
and  running  northward  along  the  meander  line  16.75 
chs.;  thence  E.  4.50  chs.  to  low-water  mark;  thence 
southward  along  low- water  line  16.75  chs.;  thence  west 
4.50  chs.  to  place  of  beginning." 

Plaintiff  contends  that  there  is  a  tract  of  land  about 
75.8  feet  wide,  lying  between  the  Fox  and  Webster  tracts, 
of  which  the  ground  attempted  to  be  described  in  the 
complaint  is  a  part  and  in  the  possession  of  defendant, 
and  it  is  contended  by  defendant  that  the  premises 
occupied  by  it  are  a  part  of  the  Fox  tract.  The  principal 
witnesses  are  the  surveyors  who  testify  as  to  the  bound- 
aries of  the  Fox  and  Webster  tracts.  At  the  close  of  plain- 
tiff's testimony,  defendant  moved  for  a  nonsuit,  which 
was  denied,  and  at  the  close  of  the  trial  the  court  directed 
a  verdict  for  plaintiff  that  he  is  the  owner  and  entitled 
to  possession  of  the  property,  and  judgment  was  rendered 
thereon,  awarding  the  same  to  him,  from  which  defendant 
appeals.  Eeversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Edward  L.  C,  Farrin,  Mr.  James  Upton  and  Mr. 
Austin  S.  Hammond,  with  an  oral  argument  by  Mr. 
Hammond. 

For  respondent  the  was  a  brief  over  the  names  of 
Messrs.  Coke  &  Seabrook,  with  an  oral  argument  by  Mr. 
Ephraim  B.  Seabrook. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

1.  There  are  but  two  principal  issues  involved  here: 

( 1 )  Is  there  a  tract  of  land  between  the  Fox  and  Webster 


July,  1909]  Seabrook  v.  Coos  Bay  Ice  Co.  175 

tracts  that  may  be  included  in  the  State  deed  to  plaintiff's 
grantor?  (2)  As  to  the  true  location  of  the  south  line  of 
the  Fox  tract.  Defendant  also  pleads  title  by  adverse 
possession.  The  grounds  of  the  motion  for  nonsuit, 
relied  upon,  are:  (1)  That  neither  the  pleading  nor 
proof  identifies  the  property  described  in  the  complaint 
with  the  property  described  in  the  deed  to  the  plaintiff 
from  his  grantor,  Lapp ;  (2)  that  plaintiff  has  only  proved 
title  to  the  tide  land,  namely,  land  above  low  tide,  while 
it  contends  that  the  premises  sought  to  be  recovered  are 
below  low  tide,  therefore  incorporeal,  and  not  recoverable 
in  ejectment. 

Plaintiff's  property  is  described  in  the  complaint  from 
the  southeast  corner  of  block  66  of  Nasburg's  addition 
to  the  city  of  Marshfield,  and  plaintiff  offered  in  evidence 
a  copy  of  the  plat  of  that  addition,  evidently  for  the 
purpose  of  identifying  the  property  described  in  the  com- 
plaint. This  plat  contains  no  explanation  of  its  contents, 
statement  of  survey,  or  reference  to  any  government 
comer  by  which  it  can  be  located.  There  is  a  line  thereon 
marked  as  the  west  line  of  section  26,  townsship  25  S., 
range  13  W.,  but  only  a  fraction  of  it.  We  might  assume 
that  a  certain  small  red  circle  indicates  the  intersection 
of  that  line  with  the  meander  line  of  the  bay,  and  we 
might  assume  that  the  south  line  of  block  66  extended 
east  is  the  south  line  of  the  Fox  tract ;  but  it  would  only 
be  an  assumption.  There  is  nothing  on  the  plat  which 
would  justify  it,  and  the  complaint  in  no  way  connects 
the  property  described  with  the  Fox  tract ;  but  this  defect 
in  description  is  aided  by  the  answer  in  which  the 
defendant's  property  is  described,  evidently  by  reference 
to  the  same  plat,  and  alleges  that  the  lands  described 
in  the  complaint  are  a  portion  of  the  lands  described  in 
the  answer,  and  both  descriptions  are  aided  by  the 
Whereat  plat,  and,  in  view  of  the  fact  that  this  is  the 
Hecond  trial  upon  these  pleadings,  we  will  assume  that 
the  point  of  beginning  of  the  description  of  the  property 
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claimed  by  plaintiff,  is  intended  by  him  to  describe  a 
point  on  the  south  line  of  the  Fox  tract,  and  that  the 
north  line  of  Delta  street  by  which  defendant  describes 
its  property  is  several  feet  south  of  the  south  line  of 
block  66,  and  is  also  intended  to  describe  a  point  on  the 
south  line  of  the  Fox  tract.  The  trial  proceeded  upon  the 
theory  that  the  south  line  of  the  Fox  tract  is  the  true 
line  between  the  properties  of  plaintiff  and  defendant. 
The  answer  concedes  that  the  premises  sought  to  be 
recovered  are  tide  lands ;  defendant  claiming  title  thereto 
by  conveyance  from  the  State,  thus  admitting  that  the 
premises  in  controversy  are  above  low  tide.  The  evidence 
therefore  upon  that  question  was  immaterial,  and  the 
motion  for  nonsuit  was  properly  denied. 

2.  As  to  the  pl^a  of  adverse  possession,  on  the  former 
appeal   we   held   that  the  proof  was   not   sufficient   to 

m 

establish  adverse  possession,  and  the  proof  upon  the 
second  trial  is  no  stronger  in  defendant's  favor  than  at 
the  first  trial,  and  that  plea  need  not  be  further  con- 
sidered. 

3.  A  map,  identified  by  witness  PoUey,  was  offered  in 
evidence,  but  was  excluded  by  the  court,  and  PoUey  was 
not  permitted  to  testify  as  to  whether  or  not  he  found 
a  tract  of  tide  land  between  the  Fox  and  Webster  grants, 
and  this  is  assigned  as  error.  But  PoUey's  survey  of 
the  Fox  tract  is  based  on  the  fact  that  the  metes  and 
bounds  thereof,  as  set  out  in  the  deed  from  the  State, 
•do  not  close;  the  east  line  thereof  being  too  great,  and 

the  distance  in  the  last  call  of  the  survey  being  insufficient 
to  reach  the  place  of  beginning.  Therefore  he  swings 
the  whole  survey  south  and  west  to  correct  this  error,  by 
dividing  the  errors  in  the  manner,  as  he  says,  the  govern- 
ment permits  correction  back  in  sectionizing  lands  of  the 
government;  but  in  the  public  survey  the  first  lines  and 
corners  are  only  temporary,  and  the  result  of  the  correc- 
tion back  becomes  the  permanent  lines  and  corners;  but 
such  a  rule  cannot  apply  in  retracing  permanent  surveys 


July,  1909]  Seabrook  v.  Coos  Bay  Ice  Co.  177 

to  the  extent  of  moving  out  established  boundaries,  so 
as  to  include  territory  not  within  the  original  survey, 
and  Polley's  map  was  drawn  on  the  theory  of  this  correc- 
tion, and  both  it  and  his  testimony  based  theron  were 
properly  excluded. 

4.  The  evidence  offered  to  establish  the  angle  in  the 
government  meander  line,  to  which  the  survey  of  the 
Webster  tract  is  anchored,  does  not  appear  to  be  complete. 
The  government  meander  line  through  section  26,  as 
shown  by  the  field  notes,  is  80.80  chains,  viz:  "From 
the  meander  post  between  sections  26  and  27 ;  thence  in 
section  26,  S.  58  degrees  E.  22.30  chs. ;  S.  41  degrees  E. 
15.00  chs.;  S.  6^4  degrees  E.  15.00  chs.;  S.  17  degrees 
W.  15.00  chs.;  S.  10  degrees  W.  13.50  chs.  to  meander 
post  between  sections  26  and  35."  The  northwest  comer 
of  the  Webster  tract  is  47.46  chains  along  the  meander 
line  northerly  from  the  meander  post  between  sections 
26  and  35,  and  the  west  line  of  the  Fox  tract  extends 
southeasterly  from  the  meander  post  between  sections 
26  and  27,  along  the  line  of  the  survey  of  that  tract  is 
34.04  chains,  although  diverging  from  the  government 
meander  line,  making  the  whole  line,  without  allowing 
for  any  vacant  tract,  81.50  chains,  which  exceeds  the 
length  of  the  meander  line  .70  chains.  Making  allowance 
for  the  increased  length  of  the  west  line  of  the  Fox  tract 
on  account  of  its  divergence  from  the  government  line, 
which  will  not  exceed  probably  15  or  20  feet,  still  it 
would  overlap  the  Webster  tract.  Again,  the  witness 
Whereat  locates  the  angle  post  to  which  the  Webster 
tract  is  anchored  from  the  northeast  corner  of  lot  2  of 
section  26,  alone,  and  has  ignored  the  measurements  and 
angles  of  the  meander  line  in  which  this  angle  occurs. 
We  stated  in  the  former  opinion  "that  the  reference  in 
the  deed  to  the  northeast  corner  of  lot  2  is  only  as  a 
witness  corner  to  identfy  and  aid  in  finding  the  angle 
mentioned,  and  not  to  control  it."  It  was  not  a  govern- 
ment witness  corner  to  that  angle,  but  a  reference  by  the 
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county  surveyor  to  identify  the  government  angle  to  which 
he  anchored  the  Webster  survey.  The  north  line  of  lot 
2  was  an  unsurveyed  line  and  no  part  of  the  government 
survey.  Its  point  of  intersection  with  the  west  line  of 
the  section  was  unidentified,  as  well  as  its  point  of  inter- 
section with  the  meander  line.  Therefore,  if  7.50  chains 
north  17  degrees  E.  from  the  point  established  by  the 
witness  as  the  northeast  comer  of  lot  2,  locates  that 
angle  more  or  less  than  48.50  chains,  according  to  the 
course  of  the  meander  line  from  the  meander  post  between 
sections  26  and  35,  then  it  cannot  control.  Measurements 
from  the  northwest  comer  of  the  section  must  also  be 
consulted.  PoUey's  testimony  as  to  his  location  of  that 
angle  is  indefinite.  He  refers  to  points  and  lines  by 
pointing  at  the  map,  and  pointing  means  nothing  to  on6 
who  is  not  present;  but  Mr.  Seabrook's  objection  to 
Polley's  map,  states  that  there  is  a  difference  of  79  links 
(52.14  feet)  between  his  point  of  location  of  that  angle 
and  that  of  Whereat,  which  would  make  a  corresponding 
difference  in  the  location  of  the  northwest  comer  of  the 
Webster  tract,  as  there  does  not  seem  to  be  any  other  dis- 
crepancy between  their  surveys  on  that  line.  And  taking 
this  difference,  as  the  result  of  PoUey's  survey,  namely, 
placing  the  tie  angle  .79  chains  northerly  from  Whereat's 
location  of  it,  approximates  very  closely  the  point  that 
appeared  on  the  former  trial  as  an  angle  in  the  govern- 
ment meander  line,  as  ascertained  by  Whereat,  which  was 
shown  both  by  his  testimony  and  his  map.  It  is  stated 
in  the  former  opinion  (49  Or.  243  [89  Pac.  418] ) : 
"Whereat's  survey  or  tracing  is  erroneous  in  adopting 
as  a  tie  comer  the  point  63.9  feet  southward  on  the 
meander  line  from  the  angle  mentioned. 

There  is  another  view  that  convinces  us  that  Whereat's 
starting  point  may  be  erroneous.  By  his  map  he  locates 
the  northwest  corner  of  the  Webster  tract  north  41 
degreed  W.  on  the  government  meander  line  261.36  feet 
(3.96  chains)  from  the  second  angle  of  the  government 
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meander  line  southeast  from  the  north  comer  of  the 
section,  and  this  is  correct  according  to  the  deed.  The 
distance  from  that  point  on  the  government  meander 
line  to  the  north  comer  of  the  section,  according  to  field 
notes,  is  83.34  chains.  The  west  line  of  the  Fox  tract  is 
34.04  chains,  being  70  links  (46.2  feet)  overlap. 

We  have  made  these  figurse  from  the  map  and  data 
found  in  the  record,  but  they  cannot  control  as  against 
an  actual  survey  on  the  ground.  They  are  the  data 
from  which  the  survey  must  be  made.  To  establish  that 
there  is  any  vacant  land  between  the  Webster  and  Fox 
tracts,  it  must  be  demonstrated  that  the  actual  measure- 
ment of  the  government  meander  line  is  more  than  80.80 
chains.  This  element  has  not  been  taken  into  account  by 
Whereat,  at  least  he  has  not  given  us  the  facts  in  relation 
thereto.  Plaintiff  is  riot  entitled  to  recover  until  he  has 
established  his  title,  and  the  evidence  does  not  justify 
a  verdict  in  his  favor  for  the  whole  property  sued  for. 

Judgment  will  be  reversed  and  the  cause  remanded. 

Reversed. 


Decided  July  18, 1909. 

On  Petition  for  Rehearing. 

[102  Pac.  796.] 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

But  two  points  are  urged  in  this  motion:  (1)  That 
we  should  accept  the  location  of  the  beginning  point  of 
the  Webster  survey  upon  the  testimony  of  a  witness  who 
was  present  when  the  Webster  claim  was  surveyed  as  to 
his  recollection  of  its  location;  (2)  that  the  court  should 
determine  the  angle  in  the  government  meander  line 
to  which  the  Webster  survey  is  tied,  as  being  7.50  chains 
north  17  degrees  east  from  the  northeast  comer  of  lot 
2  in  section  26. 

5.  As  to  the  first  point,  we  cannot  accept  the  recollec- 
tion and  testimony  of  a  witness  as  to  a  surveyor's  location 
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of  a  corner  after  a  lapse  of  34  years.  That  would  hardly 
be  a  safe  precedent. 

6.  As  to  the  second  point,  we  have  nothing  before  us 
showing  the  manner  or  place  of  the  location  of  the 
northeast  comer  of  lot  2  as  it  was  originally  located  by 
the  county  surveyor,  who  surveyed  the  Webster  tract. 
He  seems  to  have  established  a  corner,  and  referred  to 
that  as  a  witness  comer  to  identf y  an  angle  in  the  meander 
line.  Neither  does  it  appear  that  the  surveyors  in  the 
present  case  found  or  acted  upon  a  monument  established 
by  the  earlier  survey;  nor  is  there  anything  to  indicate 
that  a  permanent  monument  had  been  established,  or 
that  there  is  any  county  record  of  the  original  survey 
establishing  the  northeast  corner  of  lot  2.  In  other  words,- 
it  does  not  appear  that  the  northeast  comer  of  lot  2, 
as  now  recognized  by  Whereat,  is  the  same  point  men- 
tioned in  the  Webster  survey.  The  witness  Whereat 
locates  the  northwest  corner  of  lot  2  as  1,316.5  feet 
(19.986  chains)  north  0  degrees  31  minutes  west  from 
the  southwest  corner  of  section  26.  This,  of  course,  must 
approximately  correspond  with  the  length  of  a  line  per- 
pendicular from  the  south  line  of  section  26  at  its  point 
of  intersection  with  the  meander  line  north  to  the  north 
line  of  lot  2,  from  which,  together  with  the  course  and 
distances  of  the  meander  line  northerly  from  the  section 
line,  we  can  compute  exactly  the  point  where  the  north 
line  of  lot  2  intersects  the  meander  line.  We  find  that  it 
will  intersect  the  meander  line  at  a  point  6.94  chains 
north  17  degrees  east  from  the  first  angle  in  the  meander 
line  north  from  the  section  line.  The  whole  distance 
of  that  course  to  the  second  angle  is  15  chains.  This 
will  make  the  distance  from  the  northeast  comer  of  lot 
2  to  the  angle  in  the  meander  line,  to  which  the  Webster 
survey  is  tied,  8.06  chains,  or  about  56  links  (36.96  feet), 
farther  east  than  as  located  by  Whereat.  If  we  take 
PoUey's  measurement  of  the  west  line  of  lot  2,  1,305.71 
feet  (19.783  chains),  it  will  make  the  distance  from  the 
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northeast  corner  of  lot  2  to  that  angle  8.23  chains,  and 
this  indicates  that  the  first  survey  of  the  Webster  tract 
located  the  northeast  corner  of  lot  2  at  a  different  point 
than  it  is  now  located  by  Whereat. 

These  figures  add  additional  strength  to  the  features 
mentioned  in  the  opinion,  indicating  that  the  northeast 
comer  of  lot  2  has  not  been  properly  located  in  the 
Whereat  survey,  and  should  not  be  taken  as  the  starting 
point  from  which  to  locate  the  angle  referred  to.  The 
writer  does  not  make  these  figures  to  control  any  sub- 
sequent survey.  They  are  based  on  the  figures  in  the 
record,  while  a  correct  survey  may  produce  different 
results.  But  with  the  points  mentioned  in  the  opinion 
they  indicate  that  Whereat's  location  of  that  corner  should 
not  be  accepted  as  final.  We  adhere  to  our  former 
opinion. 

Motion  is  denied.        Reversed  :  Rehearing  Denied. 


Argued  May  0,  decided  July  IS,  1900. 

RYNEARSON   v.  UNION   COUNTY. 

[102  Pac.  785.] 

Time— Computation— Days. 

1.  Except  in  speoial  cases  when  otherwise  provided,  a  prescribed  period  of 
days  within  which  an  act  must  be  done  is  to  be  computed  by  excluding  the 
first  day  and  including  tlie  last. 

Highways— Proceedings  to  Vacate— Notices. 

2.  Laws  1903.  p.  204.  §  8,  provide  that,  when  a  petition  shall  be  presented  to 
the  county  court  for  vacatinK  a  county  road,  It  shall  be  accompanied  by  satis- 
factory proof  that  notice  has  been  given  by  atlvertisement,  posted  thirty  days 
previous  to  the  presentation  of  the  petition  to  the  court  at  its  next  session. 
Notices  were  posted  September  Sd,  reciting  that  application  to  vacate  part  of 
a  county  road  would  be  made  to  the  county  court  at  Its  next  session 
on  Octol>er  8d.  Held  that,  as  the  thirty  days  limited  for  the  posting  of  the 
notices  did  not  expire  until  the  last  hour  of  October  8d,  they  were  posted  only 
twenty-nine  days  prior  to  the  next  session  of  the  county  court,  and  the  court 
did  not  acquire  Jurisdiction. 

Highways— Vacation— Proceedings— Certiorari. 

8.  When  attention  is  called  to  a  lack  of  Jurisdiction,  the  duty  devolves 
upon  the  court  to  set  aside  the  proceedings  and  purge  the  record  of  informali- 
ties, though  the  defect  has  not  been  challenged  in  a  formal  way,  and  hence 
upon  writ  of  review  in  the  circuit  court  to  review  proceedings  in  the  county 
court  to  vacate  a  highway,  where  it  appeared  that  the  county  court  had  not 


182  Rynbarson  v.  Union  County.  [54  Or. 

acquired  Jurisdiction,  its  order  vacating  the  road  was  properly  set  aside, 
though  its  power  to  hear  and  determine  the  matter  had  not  been  formally 
challenged. 

JuRiSDiCTioiT,  Want  of— Duty  of  Court. 

4.  At  any  stage  of  the  proceeding,  when  want  of  Jurisdiction  is  manifest, 
it  is  the  duty  of  the  court  and  on  its  own  motion  to  refuse  to  proceed  further 

From  Union:  Henry  J.  Bean,  Judge. 

This  is  an  appeal  by  Union  County  from  a  proceeding 
wherein  judgment  was  rendered,  sustaining  a  writ  of 
review  and  setting  aside  an  order  of  the  county  court 
vacating  a  part  of  a  county  road,  from  which  judgment 
defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Francis  S.  Ivanhoe,  District  Attorney,  and  Mr 
Turner  Oliver. 

For  respondent  there  was  a  brief  with  an  oral  argument 
by  Mr.  Eugene  Ashtvell. 

Opinion  by  MR.  Chief  Justice  Moore. 

1.  This  is  an  appeal  by  the  defendant  from  a  judgment 
that  sustained  a  writ  of  review  and  set  aside  an  order 
of  the  county  court  of  Union  County  vacating  a  part  of 
a  county  road.  The  order  referred  to  was  annulled  on 
the  ground  that  notices  of  the  application  were  not  posted 
for  the  time  required  therefor,  though  such  alleged 
defect  was  not  assigned  as  error  in  the  petition  for  a 
writ  of  review.  The  return  of  the  writ  sets  forth  a 
copy  of  the  notices  informing  all  persons  that  application 
to  vacate  a  part  of  such  highway  would  be  made  to  such 
county  court  at  its  session  then  next  ensuing;  i.  e. 
Wednesday,  October  3,  1906.  The  return  also  shows 
that  proof  of  publication  of  such  notices  was  made  by 
the  affidavit  of  Wm.  Miller,  who,  designating  the  places 
where  the  notices  were  severally  posted,  stated  that  he 
put  them  up  September  3,  1906,  being  30  days  previous 
to  the  presenting  of  the  petition.  The  statute  regulating 
the  mode  of  securing  jurisdiction  contains  the  following 
provision : 
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"When  any  petition  shall  be  presented  for  the  action 
of  the  county  court  for  *  *  vacating  *  *  any  county 
road,  it  shall  be  accompanied  by  satisfactory  proof  that 
notice  has  been  given  by  advertisement,  posted  *  *  thirty 
days  previous  to  the  presentation  of  said  petition  to  the 
county  court.  *  *  at  their  next  session  for  *  *  vacating 
*  *  such  road.   Laws  1903,  p.  264,  §  8. 

The  time  within  which  an  act  is  required  to  be  done 
shall  be  computed  by  excluding  the  first  day  and  including 
the  last.  Section  531  B.  &  C.  Comp.  Except  in  special 
cases  when  otherwise  provided,  the  general  mode  thus 
prescribed  for  calculating  alloted  periods  is  controlling. 
Grant  v.  Paddock,  30  Or.  312   (47  Pac.  712). 

2.  In  application  of  this  rule  by  excluding  September  3, 
1906,  the  day  when  the  notices  were  posted,  it  will  be 
ascertained  that  the  30  days  limited  for  the  advertising  of 
the  notices  did  not  expire  until  the  last  hour  of  October 
3,  1906,  the  first  day  of  the  term  of  the  county  court  then 
next  ensuing.  Boothe  v.  Scriber,  48  Or.  561  (87  Pac.  887: 
90  Pac.  1002) .  The  notices  were  therefore  put  up  only  29 
days  prior  to  the  next  session  of  the  county  court  of 
Union  County,  when  the  statute  hereinbefore  quoted 
expressly  commands  that  the  notices  shall  be  posted  30 
days  "previous"  to  the  presentation  of  the  petition.  By 
failing  strictly  to  comply  with  such  requirement,  juris- 
diction to  close  the  county  road  was  not  secured  by  the 
county  court ;  and  its  order  vacating  a  part  of  the  public 
highway  is  void. 

3.  The  remaining  question  to  be  considered  is  whether 
an  error  was  committed  in  setting  aside  the  order  of  the 
county  court,  when  its  power  to  hear  and  determine  the 
matter  was  not  formally  challenged.  A  writ  of  review  is 
allowed  upon  the  petition  of  the  plaintiff  describing  with 
convenient  certainty  the  decision  or  determination  sought 
to  be  reviewed,  and  setting  forth  the  errors  alleged  to 
have  been  committed  therein.  Section  596,  B.  &  C.  Comp. 
In  Curran  v.  State,  53  Or.  154  (99  Pac.  420) ,  it  is  said : 
"When  the  writ  of  review  has  been  issued,  the  petition 
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which  initiated  the  proceedings  has  performed  the  office 
for  which  it  was  interposed,  and  thereafter  ceases  to 
be  operative  for  any  purpose,  except,  possibly,  that  refer- 
ence may  be  had  to  it  to  ascertain  the  errors  assigned." 
When  at  the  trial  of  a  cause  attention  is  called  to  a 
lack  of  jurisdiction,  the  duty  devolves  upon  the  court 
to  set  aside  the  proceedings  and  to  purge  the  record 
of  informalities,  though  tne  defect  has  not  been  challenged 
in  a  formal  way.  Woodruff  v.  Douglas  County,  17  Or. 
314  (21  Pac.  49)  ;  Cameron  v.  Wasco  County,  27  Or.  318 
(41  Pac.  160) ;  Huffman  v.  Huffman,  47  Or.  610  (86  Pac. 
593:  113  Am.  St.  Rep.  943). 

4.  When  want  of  jurisdiction  appears,  it  is  the  duty  of 
the  court  at  any  stage  of  the  proceeding  on  its  own  motion 
to  refuse  to  proceed  further.  Evans  v.  Christian,  4  Or. 
375;  State  ex  rel.  v.  McKmnon,  8  Or,  487. 

Believing  that  no  error  was  committed  in  sustaining 
the  writ  of  review  and  in  setting  aside  the  action  of  the 
county  court  in  the  particular  specified,  the  judgment  is 
affirmed.  Affirmed. 


Arffued  May  6.  decided  July  18,  1909. 
liAUGHIilN  V.  CONNORS. 

[102  Pac.  798.] 

Mkohanios'  Liens— Evidence  to  EsTABiiisH— Suffioienoy. 

1.  One  seeking  to  establish  a  Hen  for  materials  and  labor  furnished  to  a 
contractor,  must  make  a  definite  showing  as  to  value  In  order  to  prevail. 

Mechanics'  Liens— Evidence— Sufficiency. 

2.  Evidence  examined,  and  held  insufHcient  to  establish  a  lien  for  any  def- 
inite amount  for  labor  and  materials  furnished  a  contractor. 

From  Baker:    William  Smith,  Judge. 

Statement  by  Mr.  Justice  Eakin. 

This  is  a  suit  by  J.  E.  Laughlin  to  foreclose  a  mechanic's 
lien  upon  the  Knights  of  Pythias  building,  erected  in  the 
year  1907,  in  Baker  City,  Oregon.  L.  Connors  was  the 
contractor  for  the  stonework  of  the  building.  Plaintiff 
furnished  a  great  deal  of  labor  for  Connors  in  the  erec- 
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tion  thereof,  and  also  delivered  the  sand,  to  be  paid  for 
by  the  yard,  the  rock  from  the  car,  to  be  paid  by  the 
perch,  and  gravel,  to  be  paid  for  by  the  load,  at  prices 
agreed  upon,  amounting,  as  plaintiff  alleges,  to  the  sum 
of  $1,287.38,  upon  which  he  admits  payments  to  the 
amount  of  $794.05,  claiming  a  balance  due  of  $493.33, 
for  which  he  filed  a  mechanic's  lien  against  the  building. 
Defendant  Gauntlet  Lodge  No.  8,  in  answer  to  the 
complaint  makes  certain  denials,  and  alleges  affirmatively 
that  the  work  and  materials  furnished  by  plaintiff  did 
not  exceed  in  value  $550,  and  that  the  amount  thereof 
has  been  paid  by  the  said  Connors.  Connors  did  not 
appear  in  the  suit.  Before  the  work  was  completed,  he 
quit  the  contract  and  left  the  country,  without  settling 
with  plaintiff  or  making  any  provision  for  his  payment, 
if  anything  was  due  him.  Plaintiff  commenced  work 
about  March  11,  1907,  and  ceased  work  about  November 
22,  1907.  He  was  unable  to  read  or  write,  or  to  make 
any  entries  or  memoranda  of  his  work,  except  by  tallies, 
which  he  made  in  a  small  tablet.  At  times,  at  long 
intervals,  he  had  other  persons  make  memoranda  of 
items  of  his  work  in  a  small  account  book,  as  he  dictated 
it,  but  only  for  a  portion  of  his  work.  He  has  kept 
no  record  of  the  payments  made  to  him.  Connors  had 
contracts  also  upon  other  buildings  in  process  of  con- 
struction at  the  same  time  with  the  Knights  of  Pythias 
building,  and  plaintiff  did  work  of  the  same  character 
and  at  the  same  time  for  Connors  upon  the  other  build- 
ings. At  the  time  of  the  trial  the  tablet  upon  which 
plaintiff  had  kept  his  tallies  had  been  accidentally 
destroyed,  but  he  testified  he  had  it  at  the  time  he  pre- 
pared and  filed  his  lien,  and  at  the  time  the  memoranda 
were  made  in  his  account  book.  The  trial  court  found 
it  was  impossible  to  determine  from  the  record  in  what, 
if  any,  sums  plaintiff  would  be  entitled  to  a  lien  upon 
defendant's  building,  and  gave  decree  for  defendant. 
Plaintiff  appeals.  Affirmed. 
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For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Charles  A.  Johns. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Lomax  &  Anderson,  and  Messrs.  Drowley  & 
Levens,  with  an  oral  argument  by  Mr.  Gustav  Anderson. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

1.  We  agree  with  the  trial  court  that  it  cannot  be 
definitely  ascertained  from  the  testimony  and  record 
what  amount  is  due  from  Connors  to  plaintiff  for  work 
done  on  the  Knights  of  Pythias  building,  or  that  any 
amount  is  due  or  lienable.  Plaintiff  has  no  contract 
relation  with  the  defendant  lodge  or  personal  claim 
against  it.  On  the  contrary,  the  laborer  has  only  a  lien 
on  defendant's  property  under  certain  conditions,  namely, 
that  the  labor  was  furnished  in  construction  of  defend- 
ant's building  at  the  original  contractor's  request;  that 
the  contractor  has  failed  to  pay  him,  and  he  has  filed  a 
notice  of  lien  thereon  in  the  county  clerk's  office,  as  pro- 
vided by  statute.  The  defendant  has  no  means  of  keep- 
ing the  accounts  between  the  contractor  and  laborer,  but 
is  largely  dependent  on  their  statement  as  to  the  amount 
of  their  claim,  when  the  contractor  fails  to  fulfill  his 
contract.  Therefore  the  items  of  plaintiff's  claim  must 
be  brought  clearly  within  the  statute  by  definite  proof, 
and  it  cannot  be  left  to  conjecture.  Making  due  allow- 
ance for  plaintiff's  inability  to  keep  his  accounts,  or  to 
make  memoranda  thereof,  and  his  efforts  to  keep  account 
of  his  work  by  tallies,  we  think  the  conditions  of  this 
account,  at  least  as  it  affects  the  defendant  lodge,  inex- 
tricable. He  has  charged  in  this  lien  for  309  yards  of 
sand,  while  the  testimony  indicates  that  about  176  yards 
were  used.  He  has  charged  for  hauling  924  perch  of 
rock  from  the  car,  while  the  testimony  indicates  that  769 
perch  were  used,  which  would  reduce  his  claim  $185. 

The  evidence  as  to  labor  with  his  team  at  the  build- 
ing is  very  indefinite  and  unsatisfactory.    No  dates  are 
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given  or  reference  to  the  character  of  the  work,  and 
plaintiff  confessed  his  inability  to  testify  to  these  par- 
ticulars, but  refers  to  the  statements  in  the  book  as  the 
basis  of  his  information.  Exhibit  C,  attached  to  Connors' 
deposition,  showing  work  and  material  furnish  the 
Knights  of  Pythias  building,  to  the  amount  of  $159.S0, 
was  undoubtedly  a  statement  furnished  by  plaintiff  to 
Connors  against  the  Kelly  building,  and  was  subsequently 
changed  by  sonje  one  by  inserting  the  letter  "P"  after 
"K"  in  two  places  to  make  it  read :  "K.  P.  Bldg."  How- 
ever, no  item  therein  seems  to  correspond  with  any  item 
in  the  statement  annexed  to  the  lien.  The  entries  in  Con- 
nors' book  do  not  have  the  appearance  of  having  been 
made  at  the  date  of  the  transactions.  They  are  in  pencil 
and  all  appear  to  have  been  made  at  one  time,  by  the 
same  hand  and  pencil,  while  entries  therein  on  prior 
pages,  covering  items  occurring  during  the  same  period 
of  time,  show  different  handwritings  and  pencils. 

On  the  question  of  payments  there  is  great  uncertainty. 
Plaintiff  admits  payments  to  June  17,  1907,  $394.05,  as 
shown  by  a  statement  rendered  him  by  Connors  of  that 
date.  (Plaintiff's  Exhibit  D.)  Connors'  account  book 
shows  additional  payments  to  plaintiff  in  the  sum  of 
$1,586.10.  Plaintiff  has  memoranda  entries  in  his  account 
book  of  payiTients  received  by  him  subsequent  to  August 
28th,  which  includes  $275  not  included  in  either  of  the 
above,  making  a  total  of  $2,255.15,  and  these  payments 
are  practically  undisputed,  except  as  some  of  these  items 
may  be  duplicated  or  credited  to  the  wrong  account.  Of 
this,  items  amounting  to  $610.10  are  mentioned  in  Con- 
nors' book  as  paid  on  other  claims  than  those  against 
the  Knights  of  Pythias  building.  And  possibly  some 
items  are  duplicated.  Plaintiff's  memoranda  credits  Con- 
nors' with  an  item  of  $100  cash  after  August  28th,  which 
he  says  is  another  payment  than  the  check  for  that 
amount  of  date  November  22,  1907.  But  possibly  he  is 
mistaken,  and  that  it  is  the  same  item,  as  the  entries 
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of  all  these  items  have  the  appearance  of  having  been 
made  at  one  time.  The  Connors  statement  (plaintiff's 
Exhibit  D)  of  June  17,  1907,'  charges  plaintiff  with  a 
payment  of  $225  cash,  which  plaintiff  admits  in  his  lien 
and  complaint  was  paid  on  the  Knights  of  Pythias 
building  account,  and  that  it  was  made  in  May,  and 
in  his  testimony  says  it  was  paid  on  the  Kelly  build- 
ing, while  Connors'  book  charges  plaintiff  with  $225, 
of  date  July  19,  as  paid  upon  the  Kelly,  building.  This 
evidence  seems  to  establish  two  payments  of  that  amount. 
Assuming  that  these  two  items  are  duplicates,  which  we 
have  no  right  to  do  in  favor  of  the  lien,  and  that  the 
item  was  actually  paid  upon  the  Kelly  building,  it  still 
leaves  credits  upon  the  Knights  of  Pythias  building 
amounting  to  $1,320.  All  payments  made  upon  account 
of  work  at  the  quarry  for  labor,  board,  and  feed,  including 
the  carload  of  rock,  are  proper  credits  on  account  of  the 
Knights  of  Pythias  building,  as  the  work  was  for  that 
building,  and  we  have  included  them  in  these  figures. 
We  have  not  made  these  figures  for  the  purpose  of  strik- 
ing a  balance  between  plaintiff  and  Connors,  but  to  show 
that  the  evidence  leaves  the  matter  in  such  uncertainty 
that  no  lien  can  be  declared.  The  entries  in  the  books 
of  both  plaintiff  and  defendant  Connors  are  not  properly 
identified,  nor  are  they  satisfactory  evidence  of  the  trans- 
actions referred  to,  and  plaintiff's  evidence  is  very  largely 
dependent  upon  the  statements  in  the  books  which  he 
did  not  make  and  cannot  read,  and  his  examination  shows 
that  he  knew  little  or  nothing  about  the  matters  of  which 
he  was  testifying. 

The  decree  of  the  lower  court  is  affirmed. 

Affirmed. 


Arffued  April  8.  decided  July  18.  1900. 
ABEIi  V.  COOS  BAY,  ROSEBURG  &  E.  R.  &  N.  CO. 

[102  Pac.  706.] 

Master  and  Servant— Injury  to  Servant— Question  for  Jury. 
1.  In  an  action  for  Injuries  to  a  brakeman  owln?  to  the  trp,in  on  which  he 
was  riding  having  passed  through  an  open  switch  and  collided  with  a  car,  the 
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auestion  whether  he  was  nefirllfirent  in  riding  on  a  step  of  the  tender  Tield  one 
for  the  Jury. 

MASTEtt  AND  Sebvant— Injuries  to  Servant— Negligence— Question 
FOR  Jury. 

2.  Where.  In  an  action  for  Injuries  to  a  brakeman  on  a  logging  train  owing 
to  the  train  having  passed  on  an  open  switch  and  collided  with  a  car,  the 
evidence  showed  that  it  was  customary  for  the  switch  to  be  left  open  after 
certain  switching  operations,  which  had  recently  been  completed  when  the 
accident  occurred,  and  that  plaintlfT  had  reason  to  believe  that  it  was  open, 
the  condition  of  the  switch  did  not  constitute  negligence.  The  question 
whether  it  was  the  proximate  cause  of  the  injury,  held  one  for  the  Jury. 

Master  and  Servant- Injury  to  Servant- Question  for  Jury. 

8.  In  an  action  for  injuries  to  a  brakeman  owing  to  the  train  on  which 
he  was  riding  having  passed  upon  an  open  switch  and  collided  with  a  car.  the 
question  whether  defendant  was  negligent  in  leaving  the  car  on  the  track, 
held  for  the  Jury. 

Master  and  Servant— Injuries  to  Servant— Instructions. 

4.  Plaintiff  was  employed  as  a  brakeman  on  a  logging  train  by  railroad 
company  which  operated  logging  trains  on  a  oertaln  branch  of  the  road,  and 
on  a  spur  running  from  the  branch,  and  plaintilT  knew  that  it  was  customary 
to  leave  the  switch  from  the  spur  to  the  branch  open  on  to  the  spur  after  certain 
switching  operations.  PlaintlfT  was  injured  owing  to  the  train  on  which  he 
was  riding,  passing  upon  the  open  switch  and  colliding  with  a  car  at  a  time 
when  he  had  reason  to  believe  that  the  switch  was  open  owing  to  the  opera- 
tions referred  td  having  recently  been  completed,  and  the  court  charged  in 
an  action  for  the  injury  that.  If  the  branch  was  in  general  use  for  passengers 
and  freight  service,  It  would  constitute  a  main  line,  and  was  subject  to  the 
customs  and  rules  of  railroads  as  to  main  lines  and  spurs.  Held,  that  the 
instruction  was  erroneous. 

From  Coos:    James  W.  Hamilton,  Judge. 

Statement  by  Mr.  Justice  Eakin. 

This  is  an  action  by  Albert  Abel  against  the  Coos 
Bay,  Roseburg  &  Eastern  Railroad  &  Navigation  Com- 
pany, for  an  alleged  personal  injury.  The  defendant 
company  is  the  owner  of  a  railroad  from  Marshfield  to 
Myrtle  Point,  in  Coos  County,  Oregon,  about  26  miles. 
Some  distance  south  of  Marshfield,  on  the  main  line 
of  the  road,  is  a  branch  or  spur  from  Beaver  Hill  Junc- 
tion to  Beaver  Hill,  about  II/2  miles,  and  from  a  point 
on  this  branch,  about  three-eighths  of  a  mile  from  Beaver 
Hill  Junction,  most  of  which  distance  the  track  is  on  a 
trestle,  is  a  branch  from  the  Klondyke  Spur  Junction  to 
Klondyke  logging  camp,  about  a  mile.  At  the  time  of 
the  injury  complained  of  the  road  was  operated  by  a 
receiver  appointed  by  the  United  States  district  court 
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in  the  case  of  the  Farmers'  Loan  &  Trust  Co.  v.  Coos 
Bay,  Roseburg  &  Eastern  Railroad  &  Navigation  Co. 
(this  defendant)  et  al.  Thereafter,  and  prior  to  the 
commencement  of  this  action,  this  suit  was  dismissed,  and 
the  receiver  discharged,  without  prejudice  to  the  rights 
of  any  person  who  theretofore  by  leave  of  court  had  been 
authorized  to  sue  the  receiver  to  continue  such  suit  against 
the  defendant  railroad  company. 

The  Beaver  Hill  branch  was  used  for  transporting  coal 
and  logs  from  Beaver  Hill,  and  the  Klondj'^ke  Spur  for 
transporting  logs  from  Klondyke  logging  camp,  to  the 
main  line  and  thence  to  Marshfield.  Upon  the  day  of 
the  accident,  train  No.  1,  being  a  logging  train,  upon 
which  Boone  was  conductor  and  plaintiff  and  Thomas, 
brakemen,  brought  a  train  load  of  logs  to  Klondyke  Spur 
switch  from  Klondyke  logging  camp,  and  No.  2 — also 
a  logging  train — upon  which  Cardell  was  conductor, 
brought  from  Beaver  Hill  a  train  load  of  logs  to  the 
Klondyke  Spur  switch,  and  the  two  trains  were  there 
consolidated,  train  No.  2  taking  the  cars  of  No.  1  on 
the  Klondyke  switch,  and  the  engine  of  train  No.  1  being 
in  front  as  a  helper.  The  last  car  of  logs  in  train  No. 
1,  on  account  of  a  broken  reach,  was  left  on  the  Klondyke 
Spur,  200  or  300  feet  out  from  the  switch,  and  the  train 
pulled  out,  leaving  the  switch  open,  as  was  usual  in  such 
cases.  The  engine  of  train  No.  1  and  its  crew  helped  train 
No.  2  over  the  divide  toward  Marshfield,  on  the  main 
line,  and  at  the  summit  took  the  caboose.  Conductor 
Boone,  and  brakemen,  Thomas  and  Abel,  and  some  track 
layers,  and  returned  toward  Beaver  Hill,  the  engine 
running  backward,  the  caboose  behind,  and  the  two  brake- 
men  riding  on  the  tender.  As  they  left  Beaver  Hill 
Junction,  on  the  Beaver  Hill  branch,  plaintiff  got  on  an 
iron  step  on  the  right  side  of  the  tender  at  the  front, 
which  is  placed  there  for  the  convenience  of  the  brake- 
men.  He  says  he  took  that  position  for  the  purpose  of 
throwing  the  Klondyke  switch.    This  was  after  7  o'clock 
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P.  M.  It  was  dark,  rainy,  and  windy.  The  engine  was 
running  quite  rapidly,  and  he  did  not  see  the  switch  or 
know  when  he  reached  it  until  he  heard  the  click  of  the 
wheels  crossing  it,  when  Thomas  noticed  they  were  taking 
the  Klondyke  switch,  and  he  told  plaintiff  to  jump.  Plain- 
tiff's lantern  went  out,  and,  not  knowing  what  was 
wrong,  he  started  to  climb  upon  the  end  of  the  caboose, 
when  it  struck  the  car  of  logs,  and  the  end  of  a  log 
caught  his  leg  and  broke  it.  Plaintiff  alleges  that  defend- 
ant was  negligent  in  leaving  a  loaded  car  on  the  Klondyke 
spur,  and  in  leaving  the  switch  open ;  in  failing  to  advise 
him  of  these  conditions,  and  also  alleges  that  he  did  not 
know  the  car  was  left  on  the  spur  or  that  the  switch 
was  open. 

Defendant  denies  liability,  and  alleges  that  the  Klon- 
dyke spur  was  frequently  used  upon  which  to  leave  cars, 
and  that  it  was  customary  for  the  last  train  out  of  that 
spur  in  the  evening  to  leave  the  switch  open ;  that  these 
acts  were  not  negligent,  and  that  the  accident  was  the 
result  of  plaintiff's  negligence  in  riding  on  the  step  of 
the  tender  from  the  Beaver  Hill  Junction,  it  being  a 
dangerous  place.  Verdict  was  rendered  for  plaintiff,  and 
defendant  appeals.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  John  S.  Coke  and  Mr.  A.  J.  Sherwood,  with  an  oral 
argument  by  Mr.  Sherivood. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Clarke,  Blake  &  Liljeqvist,  with  oral  arguments 
by  Mr.  Francis  H.  Clarke  and  Mr.  J.  M.  Blake. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

At  the  trial  plaintiff  offered  in  evidence  the  decree 
of  the  United  States  District  Court  for  the  District  of 
Oregon,  above  referred  to,  for  the  purpose  of  showing 
that  the  receiver  was  discharged,  and  that  plaintiff's 
cause  of  action  against  the  receiver  was  continued  against 
defendant  company.    It  was  competent,  for  this  purpose, 
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but  objection  was  made  to  a  portion  thereof,  relating  to 
matters  that  were  stricken  out  of  the  complaint.  There 
is  nothing  in  the  record  to  show  what  was  stricken  out 
of  the  complaint,  or  what  portion  of  the  decree  was 
objected  to,  and  therefore  there  is  nothing  for  us  to 
consider,  and,  if  there  is  anything  stated  in  the  decree 
that  might  have  been  prejudicial  to  the  defendant's  case, 
its  effect  should  have  been  limited  by  proper  instructions. 
There  are  several  assignments  of  error  based  on  the 
admission  of  evidence  as  to  the  relative  duties  of  the 
head  brakeman  and  the  rear  brakeman,  and  as  to  whether 
it  was  negligence  for  plaintiff  to  attend  to  this  switch, 
which  ordinarily  was  the  duty .  of  the  head  brakeman. 
Plaintiff  testified  that  Thomas  was  first  brakeman  and 
plaintiff  second;  that  he  is  supposed  to  ride  upon  the 
rear  end  of  the  train,  while  the  first  brakeman  is  sup- 
posed to  ride  on  the  front  end,  but  that  they  worked 
together  generally;  that  his  duties  depended  on  his 
position.  If  he  was  where  he  could  open  a  switch,  he 
would  do  it.  As  to  the  duties  of  the  second  brakeman, 
he  says: 

"Well,  it  was  just  owing  to  what  we  were  working  at. 
If  we  happened  to  be  in  a  place  it  was  convenient  for 
the  second  brakeman  to  be  on  the  engine,  he  would  be 
there,  and,  if  convenient  for  the  other  brakeman  to  be 
£t  the  rear  of  the  train,  he  would  be  there.  *  *  A  person 
would  be  wherever  it  was  necessary  for  him  to  be." 

There  is  nothing  in  the  evidence  indicating  that  the 
duties  of  the  second  brakeman  were  limited  to  any  part 
of  the  train,  or  that  the  work  of  the  first  and  second 
brakeman  was  so  divided  that  it  would  be  a  violation 
of  the  rules  or  negligence  for  either  of  them  to  perform 
any  duty  of  the  other.  At  least,  it  is  evident  that  plain- 
tiff had  no  knowledge  of  such  a  distinction. 

1.  Whether  it  was  negligence  for  plaintiff  to  ride  on 
the  step  of  the  tender  from  Beaver  Hill  Junction  over 
the  trestle  is  immaterial,  as  he  was  not  injured  in  going 
over  the  trestle  or  by  reason  of  riding  on  the  step.   The 
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question  is  whether  it  was  negligence  to  be  on  that  step 
when  he  approached  the  switch.  This  cannot  as  a  matter 
of  law  be  said  to  be  contributory  negligence.  Albert 
Abbott,  defendant's  train  manager,  testified  in  reference 
thereto : 

"Q.  How  do  they  (the  brakemen  when  the  engine  is 
backing  up)  go  from  the  tender  to  the  ground  to  turn 
the  switch? 

"A.  Generally  go  down  the  steps  at  the  back  part  of 
the  tender.  That  is  what  it  is  for,  to  get  on  and  off 
there." 

Another  witness  says  that  on  that  step  was  the  proper 
place  for  him  when  getting  in  readiness  to  turn  a  switch. 
This  was  the  only  act  of  contributory  negligence  alleged, 
and  whether  it  was  negligence  was  properly  left  to  the 
jury. 

2.  It  is  apparent  from  plaintiff's  own  testimony  that 
he  knew  the  Klondyke  switch  was  open,  and  he  was 
acting  upon  that  knowledge  when  injured.  He  says  he 
took  the  position  on  the  step  of  the  tender  "for  the  pur- 
pose of  throwing  this  switch  on  the  trestle"  (meaning  the 
Klondyke  spur  switch). 

"I  had  an  awfully  good  idea  that  it  was  open.  *  *  It 
was  reasonable  to  believe  that  the  switch  was  left  open 
after  we  pulled  out  with  the  double-header.  *  *  It  has 
always  been  the  custom  to  never  stop  and  line  up  the 
switch.  *  *  I  had  some  recollection  of  this  switch  being 
left  open  for  the  simple  reason  that  we  pulled  out  of 
there.  *  *  That  was  one  reason.  Another  reason  was 
because  these  empties  were  left  on  the  main  line.  I  asked 
orders  about  putting  them  on  this  spur,  and  that  was 
the  case,  and  having  pulled  out  of  there  it  would  be 
reasonable  to  suppose  that  it  was  left  open." 

And  the  other  trainmen  testify  that  a  heavy  train  going 
out  of  that  switch  always  left  it  open,  and  that  the  train 
returning  was  expected  to  stop  and  close  it,  so  that 
plaintiff  was  undoubtedly  acting  upon  the  knowledge  that 
this  switch  was  open.    Therefore  the  open  switch  alone 

64  Ob. 7 
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was  not  actionable  negligence  on  the  part  of  defendant, 
but  the  loaded  car  left  on  the  spur  increased  the  danger, 
and,  if  plaintiff  was  ignorant  of  its  presence,  a  question 
for  the  jury  would  arise  as  to  whether,  under  the  circum- 
stances, it  was  negligence  for  the  company  to  so  leave 
the  car,  and  whether  that  was  the  approximate  cause 
of  the  injury. 

8.  The  negligence  of  defendant  upon  which  plaintiff 
relies  is  that  it  left  a  loaded  car  upon  the  Klondyke  spur 
and  the  switch  open  when  the  train  pulled  out,  and 
that  this  was  negligence,  causing  the  injury.  Plaintiff 
contends  that  the  Beaver  Hill  branch  was  a  main  line 
and  the  Klondyke  branch  only  a  spur,  and  that  the  switch 
should  have  been  kept  closed  in  favor  of  the  Beaver  Hill 
line.  The  rule  that  all  switches  should  be  closed  to  the 
main  line  is  for  the  protection  of  the  public.  But 
operatives  running  logging  trains  equally  over  two 
branches  of  a  road,  diverging  from  the  same  switch,  it 
being  usual  to  leave  the  switch  open  as  the  last  train 
passed  over  it,  cannot  claim  the  benefit  of  that  rule. 
If  in  such  a  case  the  switch  was  left  open  as  the  train 
passed  out,  such  being  the  usual  manner  of  operating 
these  branches,  and  a  disabled  car  was  left  on  that 
branch,  it  is  a  question  for  the  jury  whether  the 
defendant  company  is  chargeable  with  negligence  for  an 
injury  resulting  to  one  of  the  operatives  of  such  train 
by  reason  thereof.  Plaintiff  as  one  of  such  operatives 
knew  his  train  was  to  be  the  first  to  pass  the  switch, 
that  the  switch  was  open,  and  that  the  train  should  stop 
and  close  it  to  take  the  other  branch ,  but  contends  that 
he  did  not  know  that  the  loaded  car  had  been  left  there. 
So  far  as  relates  to  the  use  of  these  two  branches  by 
the  logging  trains,  if,  as  indicated  by  the  business  con- 
ducted over  them  and  the  manner  of  their  use,  the  switch 
was  left  open  to  the  track  last  used,  the  operatives  so 
using  it  cannot  charge  such  use  as  negligence  of  the 
defendant. 
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4.  Instruction  No.  14  upon  this  question  is  as  follows : 

"If  the  jury  find  as  a  matter  of  fact  from  the  evidence 
in  this  case  that  the  line  of  railroad  running  from  Beaver 
Hill  to  Beaver  Hill  Junction  was  in  general  use  by  the 
company  for  passengers  and  freight  service,  and  so 
offered  to  the  public,  and  that  the  line  of  road  running 
from  Pierce's  logging  camp  to  Klondyke  Junction,  and 
there  connecting  with  said  Beaver  Hill  line,  was  used 
exclusively  as  a  logging  road,  then  they  must  find  that 
the  line  from  Beaver  Hill  Junction  is  what  would  be 
called  a  main  line  track  and  the  line  from  Pierce's 
logging  camp  to  Klondyke  Junction  was  a  spur  connecting 
with  said  main  line  track,  and  that  the  two  lines  were 
so  operated  together  subject  to  the  rules,  regulations, 
customs,  and  practices  of  railroads  as  to  main  lines  and 
spur  tracks,  respectively." 

This  we  think  was  error.  If  it  were  a  claim  for 
damages  by  a  passenger  injured  by  reason  of  the  open 
switch,  the  instruction  might  have  been  proper,  but  it 
was  error  to  give  it  under  the  facts  of  this  case.  It  makes 
the  company  liable  to  the  plaintiff  by  reason* of  an  open 
switch  to  the  same  extent  as  to  a  passenger,  without 
taking  into  consideration  the  conditions  under  which  the 
roads  were  actually  operated,  plaintiff's  connections  there- 
with, and  knowledge  of  the  conditions.  It  is  a  question, 
considerilig  the  manner  in  which  the  logging  trains  were 
operated,  whether  the  disabled  car  left  on  the  track  was 
an  obstruction  as  to  operatives  for  which  defendant  is 
liable  within  the  rule  that  the  company  must  use  reason- 
able care  in  operating  its  road  to  prevent  obstructions 
on  its  track  dangerous  to  its  employees. 

We  think  the  giving  of  this  instruction  was  error, 
prejudicial  to  defendant's  rights,  and  for  which  the 
cause  is  reversed  and  remanded.  Reversed. 
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Arsued  May  6.  decided  July  18.  1900. 

OREGON   R.  &  N.  CO.  v.  EASTIiACK. 

[102  Pac.  1011.] 

Appeal  and  Erkob>-Judgment8  Appbalablb— Finality. 

1.  A  Judgment  In  condemnation  proceedlncrs  that  the  land  sought  to  be 
taken  Is  appropriated  and  taken  from  defendant  by  plaintiff  on  the  deposit 
by  plaintiff  of  a  specified  sum,  and  without  reserving  anything  for  the  court *s 
further  determination,  Is  a  final  Judgment,  and  appealable,  though  plaintiff 
did  not  make  any  deposit. 

Appeal  and  Ebrob-^udghents  Appealable— Void  Judgements. 

2.  A  void  Judgment,  entered  at  a  time  when  the  court  Is  without  Jurisdic- 
tion to  award  it,  Is  reviewable  on  appeal. 

Evidence— Compensation— Competency. 

8.  In  condemnation  proceedings,  evidence  of  what  plaintiff  paid  for  other 
property  for  use  in  the  same  enterprise  is  Incompetent,  whether  offered  as 
substantive  evidence,  or  on  cross-examination  as  a  test  of  an  expert^s 
knowledge. 

Tbial— Objections  to  Evidence -Sufficiency. 

4.  The  rule  that  objections  to  evidence  must  be  specific  does  not  apply, 
where  the  evidence  Is  clearly  inadmissible  for  any  purpose,  in  which  case  a 
general  objection  is  sufficient. 

Tbial— Reception  of  Evidence— Objections. 

6.  In  condemnation  proceedings,  an  objection  to  evidence  of  what  plain- 
tiff paid  for  other  property  for  use  in  the  same  enterprise,  on  the  ground  that 
the  evidence  was  not  the  measure  of  value,  was  sufficient  to  raise  the  ques- 
tion of  the  admissibility  of  such  evidence,  offered  as  substantive  evidence,  or 
on  cross-examination  as  a  test  of  an  expert^s  know^ledge  of  value. 

Evidence— Relevancy— Value. 

6.  In  condemnation  proceedings,  evidence  of  what  the  property  was  sold 
for,  or  was  estimated  to  have  brought,  in  an  exchange  made  twelve  or  fifteen 
years  before,  is  Inadmissible. 

Evidence— Opinions— Facts  Forming  a  Basis  of  Opinion. 

7.  In  condemnation  proceedings,  a  witness  cannot  base  his  opinion  of  the 
value  of  the  land  sought  to  lx>  taken  on  what  he  had  heard  plaintiff  had  paid 
for  other  land  for  use  in  the  same  enterprise. 

From  Union:    John  W.  Knowles,  Judge. 

This  action  was  brought  to  condemn  land  by  the 
Oregon  Railroad  &  Navigation  Co.  against  John  Eastlack 
and  others.  From  a  judgment  awarding  the  property 
to  plaintiff  on  payment  of  a  specified  sum,  it  appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr,  William  W.  Cotton  and  Mr.  Arthur  C.  Spencer, 
with  oral  arguments  by  Mr.  Spencer  and  Mr.  Thomas 
H.  Crawford. 
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For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Ramsey  &  Oliver,  with  an  oral  argument  by 
Mr.  William  M.  Ramsey, 

Mr.  Justice  Slater  delivered  the  opinion  of  the  court. 

This  action  was  brought  to  condemn  for  the  use  of  the 
plaintiff  lots  2,  3,  4,  and  5,  in  block  12,  of  Riverside 
addition  to  the  town  of  La  Grande,  to  enable  it  to  con- 
struct additional,  side  tracks,  switching  facilities,  and 
repair  shops  in  its  depot  grounds  in  said  city.  The  com- 
plaint is  in  the  usual  form,  alleging  the  plaintiff's  cor- 
porate existence ;  the  extent  and  character  of  its  business 
as  a  common  carrier ;  the  necessity  of  the  use  of  said  lots 
in  the  performance  of  its  public  duties;  its  inability  to 
agree  with  the  owners  as  to  the  value  thereof,  which, 
it  is  averred,  does  not  exceed  $250. 

The  answer  admits  the  material  averments  of  the  com- 
plaint, except  the  alleged  value  of  the  land  sought  to  be 
taken,  which  is  therein  stated  at  $3,000.  At  the  trial 
plaintiff  called  J.  B.  Eddy  to  testify  in  its  behalf  as  to 
the  value  of  the  lots.  After  stating  that  for  seven  or 
eight  years  he  had  been  assistant  right  of  way  agent 
of  the  plaintiff,  and  during  that  time  had  been  familiar 
with  the  lots  in  question,  and  otherwise  qualifying  to  the 
satisfaction  of  the  court  as  a  competent  witness,  he 
testified  that  the  lots  were  worth  $100  to  $150  a  lot, 
according  to  the  lay  of  the  land.  On  cross-examination 
he  was  asked :  "You  bought  block  13  from  Mr.  Grandy  ?" 
The  answer  was,  "Yes."  He  then  was  asked:  "Tell  us 
what  the  Oregon  Railroad  &  Navigation  Company  paid 
for  block  13."  This  was  objected  to  by  plaintiff  "as  not 
the  measure  of  valuation."  Before  a  ruling  was  made  by 
the  court,  counsel  for  defendant  asked:  "When  did  you 
buy  block  13?"  To  which  the  answer  "I  guess  about  a 
year  ago,"  was  given.  Then  the  court  overruled  the 
previous  objection,  and  the  question  was  repeated  in 
this  form :  "What  did  you  pay  for  block  13  ?"  To  which 
witness  replied:  "I  paid  $5,000  for  block  13."     Again 
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witness  was  asked:  "You  bought  lot  6  in  block  12  also?" 
To  which  counsel  for  plaintiff  objected  as  incompetent, 
irrelevant,  and  immaterial.  The  objection  was  overruled; 
and,  after  stating  that  lot  6  was  bought  in  connection 
with  a  parcel  of  land  lying  south  of  block  13,  witness  was 
asked  what  he  paid  for  lot  6  and  the  parcel  south  of 
block  18.  The  answer  was,  "$5,000."  After  witness  had 
answered,  plaintiff  interposed  the  same  objection  as  previ- 
ously made.  But,  the  court  declining  to  rule  on  the  objec- 
tion because  the  question  had  been  answered,  plaintiff 
moved  to  strike  out  the  answer  as  incompetent,  irrelevant, 
and  immaterial.  This  was  denied.  B.  W.  Grandy,  as 
witness  for  plaintiff,  testified  that  the  lots  were  worth 
$400  to  $500.  On  cross-examination  he  stated  he  at  one 
time  had  owned  them,  and  that  12  or  15  years  ago  he 
sold  them  to  Mr.  Crane,  from  whom  defendants  inherited 
the  property.  He  was  then  asked :  "What  was  the  con- 
sideration for  the  sale?"  Witness  said  he  traded  the  lots 
for  a  piece  of  land.  He  was  asked:  "What  did  you 
regard  these  lots  as  worth  in  that  trade?"  This  was 
objected  to  as  "incompetent,  irrelevant,  and  immaterial, 
unless  it  was  a  cash  proposition,  or  something  that  can 
be  measured  by  money ;  this  not  being  evidence  of  market 
value."  The  objection  was  overruled,  and  the  witness 
answered :  "He  asked  $600  for  the  property,  and  I  asked 
$400  for  the  lots — ^we  traded  that  way,  and  I  gave  him 
$200  to  boot.  That's  the  way  we  traded."  This  witness 
was  also  required  to  state,  over  plaintiff's  objections, 
that  he  and  his  son  had  sold  said  block  13  to  plaintiff 
for  $5,000.  Fred  Hamilton  was  called  by  the  defendant 
to  testify  as  to  the  value  of  the  lots.  He  stated  he  had 
seen  these  lots,  and,  being  asked  what  he  knew  about 
the  value  of  real  estate  in  that  vicinity,  said  he  knew 
"only  what  other  property  was  selling  for  in  that  neigh- 
borhood." Being  asked  what  was  the  value  of  the  lots 
in  question  for  any  purpose  to  which  they  can  be  applied, 
an  objection  was  made  that  witness  had   not   shown 
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himself  qualified  to  testify.  This  was  overruled,  and 
witness  answered:  "Well,  as  I  stated  before,  I  based 
my  opinion  on  what  other  land  in  that  vicinity  is  selling 
for.  I  have  been  told  that  land  in  there — ^them  lots  in 
there— that  Mr.  Grandy  sold  eight  lots  for  $5,000  to 
$6,000."  The  question  being  renewed,  witness  said: 
"Well,  I  would  not  like  to  say,  because  I  really  don't 
know  exactly."  On  plaintiff's  motion  the  former  answer 
was  stricken  out.  The  same  question  was  again  asked, 
and  the  answer  was:  "Why,  if  these  Grandy  lots  are 
worth  $5,000  on  a  closed  street,  then  these  lots,  I  should 
think,  should  be  worth  on  an  open  street  at  least  one  half." 
This  was  also  stricken  out,  and  the  jury  instructed  not 
to  consider  it.  Witness  was  again  asked  to  state  what 
in  his  judgment  these  lots  are  worth  without  making 
reference  to  any  other  property,  and  he  answered :  "Well, 
I  should  say,  $2,500."  On  cross-examination  witness 
stated  that  his  opinion  as  to  the  value  of  this  property 
was  based  on  what  he  had  heard  the  Grandy  property 
had  sold  for,  and,  based  thereon,  plaintiff  moved  to 
strike  out  this  testimony,  which  motion  was  denied.  A 
verdict  for  $1,300  was  rendered  in  favor  of  defendant, 
and  a  judgment  was  entered  appropriating  the  property 
to  the  plaintiff  upon  the  payment  of  the  said  sum,  from 
which  plaintiff  has  appealed,  assigning  as  errors  the 
several  rulings  of  the  court  above  stated. 

On  Motion  to  Dismiss. 

1.  Defendants  have  moved  to  dismiss  the  appeal  upon 
the  ground  that  the  judgment  from  which  the  appeal  is 
attempted  to  be  prosecuted  is  not  a  final  judgment  or 
order,  that  it  is  a  void  judgment,  and  that  plaintiff  had 
abandoned  the  proceedings.  The  argument  is  that  because 
the  judgment  upon  its  face  shows  that  plaintiffs  never 
paid  to  the  clerk  of  the  court  below  the  amount  of 
damages  assesed  by  the  jury,  as  required  by  Section  5102, 
B.  &  C.  Comp,,  the  court  had  no  power  to  enter  any 
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judgment,  and  hence  what  it  attempted  to  do  in  that 
respect  is  a  nullity.  The  question  whether  the  court 
had  power  to  render  and  enter  an  order  or  judgment 
of  the  character  disclosed  by  the  record  has  been  dicussed 
at  considerable  length  by  counsel,  but  we  are  of  the 
opinion  that  in  order  to  sustain  the  jurisdiction  of  this 
court  to  entertain  tnis  appeal,  it  is  not  essential  to  deter- 
mine that  question.  Conceding  all  that  defendants  claim 
as  to  the  effect  of  the  judgment  with  respect  to  a  transfer 
of  title,  it  is  nevertheless  a  judgment  in  form.  It  con- 
cludes the  parties  as  to  plaintiff's  right  and  power  to 
condemn,  the  amount  to  be  paid  for  the  property,  and  the 
payment  of  costs,  and  adjudges  "that  said  lands  herein- 
before particularly  described,  and  the  title  to  the  same 
as  it  obtained  and  existed  upon  the  date  of  the  filing  of  the 
complaint  in  this  case,  be  and  the  same  is  hereby  appro- 
priated and  taken  from  the  defendants  to  this  plaintiff 
upon  the  deposit  by  the  plaintiff  in  lawful  money  of  the 
United  States  of  the  sum  of  $1,300,"  etc.  Nothing  was 
reserved  by  the  court  for  its  further  consideration  or 
determination,  but  as  to  it  the  judgment  entered  was  a 
final  act. 

2.  As  to  the  plaintiff,  it  was  required  to  pay  the  amount 
thereby  adjudged  as  lawful  damages  before  it  can  acquire 
any  title,  and  upon  making  payment  it  would  be  entitled 
to  execution  if  the  judgment  was  not  void.  But  a  void 
order  or  judgment,  made  or  entered  at  a  time  when 
the  court  is  without  power  or  jurisdiction  to  award 
it,  is  nevertheless  reviewable  on  appeal,  Trullenger 
V.  Todd,  5  Or.  36;  Smith  v.  Ellendale  Mill  Co,,  4 
Or.  70;  Deering  v.  Quivey,  26  Or.  556  (38  Pac.  710); 
Hoover  v.  Hoover,  39  Or.  456  (65  Pac.  796).  Under  the 
statutes  of  some  states  a  failure  of  the  condemning  party 
to  pay  the  amount  of  the  award  within  a  fixed  time  after 
the  confirmation  of  the  award,  or  the  entry  of  the  final 
judgment  in  the  condemnation  proceedings,  amounts  to 
an  abandonment  of  the  proceedings.    15  Cyc.  940.    But 
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we  have  no  such  statute  here,  and  without  it  this  court 
has  no  power  to  limit  or  curtail  the  right  given  by  the 
statute  to  appeal  when  that  right  has  once  attached. 
In  the  case  of  Oregonian  Ry.  v.  Hill,  9  Or.  378,  there 
was  no  assessment  of  damages  by  the  court  or  by  a 
jury,  but  a  judgment  in  personam  was  rendered  upon 
the  allegations  in  the  answer  as  by  default,  and  in  Oregon 
Ry.  Co.  V.  Bridwell,  11  Or. 282  (3  Pac.684),  a  jury  assessed 
the  damages,  but  a  personal  judgment  was  entered  for 
the  amount.  In  each  of  these  cases  the  judgment  was 
held  to  be  without  authority  of  law  and  a  nullity,  yet 
an  appeal  therefrom  was  entertained.  It  follows  that 
the  motion  to  dismiss  must  be  overruled. 

On  the  Merits. 

3.  The  several  assignments  of  error  respecting  the 
rulings  of  the  court  on  admission  of  the  evidence  of  Eddy 
and  Grandy  may  well  be  considered  together,  as  they 
involve  the  same  principle.  There  appears  to  be  some 
conflict  of  judicial  authority  upon  the  question  whether 
in  proof  of  value,  evidence  of  particular  sales  is  admis- 
sible. The  preponderance  of  authority,  however,  supports 
the  affirmative  of  this  proposition.  There  is  a  variety 
of  judicial  utterance,  especially  in  appropriation  or 
eminent  domain  cases,  upon  the  question  of  the  admission 
of  collateral  evidence  of  values.  It  is  stated  by  Mr. 
Elliott,  in  volume  two  of  the  second  edition  of  his  work 
on  Railroads,  at  section  1036: 

"It  is  held  that  evidence  of  the  selling  value  of  lands 
in  the  neighborhood  may  be  given,  as  tending  to  establish 
a  basis  from  which  the  landowner's  damages  can  be 
assessed  in  cases  where  the  land  taken  is  not  shown  to 
have  any  definite  market  value;  but,  as  a  general  rule, 
where  there  is  a  definite  market  value,  that  value  should  be 
taken  as  the  basis  for  estimating  compensation.  Evidence 
of  actual  sales  of  such  lands  has  been  held  admissible  in 
cases  where  the  market  value  of  the  land  sought  to  be 
condemned  was  in  dispute,  though  other  authorities  hold 
such  evidence  inadmissible  upon  the  ground  that  it  is 
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the  general  selling  price  of  land  in  the  neighborhood 
which  is  the  test  of  its  value,  and  not  the  price  paid  for 
particular  pieces  of  property.  The  sales  proven  must 
have  been  of  land  similar  in  character  and  location  to 
that  condemned,  and  must  have  been  made  near  the  time 
of  taking." 

That  author  is  inclined  to  doubt  the  soundness  of  the 
cases  which  hold  evidence  of  particular  sales  to  be  com- 
petent, although  he  thinks  it  proper  to  test  the  knowledge 
of  witnesses  by  asking  them,  on  cross-examination, 
whether  they  know  of  such  sales.  In  support  of  this 
view  the  following  cases  may  be  consulted :  East  Pa.  R. 
V.  Hiester,  40  Pa.  53 ;  Pa.  &  N.  Y.  R.  Co.  v.  Bunnell,  81 
Pa.  414;  Pa.  &  S.  V.  R.  v.  Ziemer,  124  Pa.  560  (17  Atl. 
187) ;  Montclair  R.  Co.  v.  Benson,  36  N.  J.  Law  557; 

C.  P.  R.  Co.  V.  Pearson,  35  Cal.  247-262;  Selma  R.  & 

D.  R.  Co.  V.  Keith,  53  Ga.  178 ;  In  re  Thompson,  127  N.  Y. 
463  (28  N.  E.  389:  14  L.  R.  A.  52).  On  the  other  hand, 
the  propriety  Of  allowing  proof  of  the  sales  of  similar 
property  to  that  in  question,  made  at  or  about  the  time 
of  the  taking,  is  said  by  Mr.  Lewis  on  Eminent  Domain 
(Volume  2,  §  443)  to  be  "almost  universally  approved 
by  the  authorities."  See,  also,  1  Wigmore,  Evidence, 
§  463.  It  is  conceded,  however,  in  those  jurisdictions 
excluding  such  testimony  as  substantive  evidence  of  value, 
that  on  cross-examination  of  an  expert  witness  testifying 
as  to  value,  for  the  purpose  of  testing  his  knowledge 
of  the  market  value  of  land  in  the  vicinity,  he  may  be 
asked  to  name  such  sales  of  property,  and  the  prices 
paid  therefore,  as  have  come  to  his  attention.  In  re 
Thompson,  127  N.  Y.  463  (28  N.  E.  389:  14  L.  R.  A.  52) ; 
Elliott,  Railroads  (2  ed.)  §  1036;  Greenleaf,  Evidence 
(15  ed.)  §  448;  C.  P.  R.  Co.  v.  Pearson,  35  Cal.  247, 
262;  Kansas  City  &  T.  R.  Co.  v.  Vickroy,  46  Kansas 
248,  250  (26  Pac.  698)  ;  Chicago  K.  &  N.  R.  Co.  v. 
Stewart,  47  Kan.  703,  706  (28  Pac.  1017).  Whatever 
may  be  the  better  rule  upon  the  controverted  question 
of  the  admissibility  of  particular  sales  as  substantive 
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evidence  of  value,  we  ate  not  now  called  upon  to  deter- 
mine, for  in  any  event  it  appears  to  be  conceded  by  most 
of  the  cases  that  what  the  party  condemning  has  paid 
for  other  property  to  be  used  in  the  same  enterprise  is 
incompetent,  whether  offered  as  substantive  evidence, 
or  on  cross-examination  as  a  test  of  an  expert's  know- 
ledge of  value.    2  Lewis,  Eminent  Domain,  §  447. 

"Such  sales  are  not  a  fair  criterion  of  value"  says  that 
eminent  author,  "for  the  reason  that  they  are  in  the 
nature  of  a  compromise.  They  are  affected  by  an 
element  which  does  not  enter  into  similar  transactions 
made  in  the  ordinary  course  of  business.  The  one  party 
may  force  a  sale  at  such  a  price  as  may  be  fixed  by  the 
tribunal  appointed  by  law.  In  most  cases  the  same 
party  must  have  the  particular  property,  even  if  it  costs 
more  than  its  true  value.  The  fear  of  one  party  or  the 
other  to  take  the  risk  of  legal  proceedings  ordinarily 
results  in  the  one  party  paying  more,  or  the  other  party 
taking  less,  than  is  considered  to  be  the  fair  market 
value  of  the  property." 

It  is  claimed  by  the  defendants'  counsel  that  the  ques- 
tions propounded  to  Eddy  on  cross-examination,  by  which 
he  was  required  to  state  the  amounts  paid  for  block 
13,  and  for  lot  6  in  block  12,  with  other  adjacent  property, 
was  not  for  the  purpose  of  offering  substantive  testimony 
as  to  value,  but  to  test  the  knowledge  of  the  witness. 
The  form  of  the  interrogatories  and  the  general  character 
of  the  cross-examination  of  the  witness  do  not  indicate 
that  any  such  limitation  was  intended.  The  court  in 
ruling  upon  the  offer  did  not  so  limit  the  effect  of  the 
evidence  received,  and  we  have  no  doubt  the  jury  under- 
stood and  treated  the  evidence  as  proof  of  value.  But, 
however  that  may  be,  under  any  view  that  may  be  taken 
of  the  matter  it  was  not  admissible. 

4.  It  is  also  claimed  by  the  defendants'  counsel  that 
the  form  of  the  objections  made  to  the  admission  of 
testimony  is  not  sufficiently  specific  to  raise  the  question 
on  which  the  evidence  might  have  been  excluded.     It 
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was  first  objected  to  "as  not  the  measure  of  value." 
This  went  to  the  substance  of  the  evidence,  and  shows 
for  what  purpose  opposing  counsel  understood  it  was 
offered.  The  challenge  appears  to  have  been  accepted 
in  that  view  by  the  party  offering  it;  otherwise  it  was 
his  duty  to  have  restricted  the  purpose  of  the  inquiry, 
so  as  not  to  have  gained  any  unfair  advantage  from  the 
effect  of  the  evidence  when  admitted.  However,  a  party 
has  a  right  to  waive  the  application  of  the  rules  of 
cross-examination  made  for  his  protection;  and,  if  this 
evidence  were  admissible  for  any  purpose,  we  would 
be  inclined  to  hold  otherwise  as  to  the  error  raised  by 
this  objection  and  the  general  objections  following  it 
made  to  the  same  character  of  evidence. 

"The  general  rule  that  objections  to  evidence  must  be 
specific,  admits  of  this  exception :  That  if  they  cannot 
in  any  manner  be  obviated,  or  if  the  evidence  is  clearly 
inadmissible  for  any  purpose,  a  general  objection  will 
suffice."     8  Enc.  PL  &  Pr.  228. 

5.  It  is  claimed  by  the  defendants'  counsel  that,  when 
the  evidence  was  taken  as  to  what  plaintiff  paid  for 
block  13,  and  for  lot  6,  block  12,  and  the  additional 
irregular  piece,  there  was  no  suggestion  that  such  pieces 
were  bought  for  station  purposes.  The  bill  of  exceptions 
recites  that  "there  was  no  evidence  on  the  part  of  the 
plaintiff  at  the  time  of  the  trial  that  plaintiff  or  Mr. 
Eddy  paid  Grandy  more  for  block  13,  *  *  than  it  was 
worth  when  it  was  purchased;  the  only  claim  being 
that  the  same  was  part  of  the  property  acquired  by  the 
railroad  company  in  extending  its  yards."  Whether  the 
"claim"  mentioned  was  presented  in  the  form  of  evidence 
or  by  argument  of  counsel  is  not  specifically  stated.  It 
can  be  rightfully  inferred  that  it  was  by  evidence.  But 
it  is  certified  that  such  claim  was  made,  and  the  record 
contains  a  plat  offered  in  evidence  showing  the  relative 
position  of  these  blocks  and  lots  with  reference  to  the 
property  in  question,  and  also  to  plaintiff's  track  and 
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yards.  From  this  it  appears  that  a  part  of  them  lie 
between  plaintiff's  tracks  and  the  property  sought  to 
be  taken  in  this  suit.  The  property  in  question  could 
not  well  be  used  for  general  yard  purposes  without  also 
using  block  13,  and  lot  6  in  block  12,  and  the  triangular 
piece  between  block  13  and  plaintiff's  tracks.  The  whole 
situation  is  quite  similar  to  that  developed  in  the  case 
of  Metropolitan  St.  Ry.  Co.  v.  Walsh,  197  Mo.  392  (94 
S.  W.  860)  where  the  evidence  was  held  sufficient  to 
show  that  the  other  lands  mentioned  in  the  evidence 
were  purchased  for  use  in  connection  with  the  land 
sought  to  be  condemned.  For  these  reasons  we  are 
impelled  to  hold  that  substantial  error  was  committed 
in  admitting  such  testimony. 

6.  Grandy  was  required,  over  plaintiff's  objections, 
to  state  for  what  he  had  sold  the  premises,  now  in  contro- 
versey,  to  one  Crane  12  or  15  years  before.  This  was 
improperly  received.  If  the  owner  has  purchased  the 
property  within  a  time  so  recent  that  its  cost  will  afford 
any  fair  indication  of  its  present  value,  it  has  been  held 
by  some  courts  that  it  is  competent  to  show  the  cost; 
but  what  the  property  may  have  sold  for,  or  may  be 
estimated  to  have  brought  in  an  exchange  made  12  or 
15  years  before,  affords  no  proper  basis  for  determining 
its  present  value.  Denver  R.  Co.  y.  Schmitt,  11  Colo. 
56  (16  Pac.  842).  For  the  same  reason  the  testimony 
of  Susan  Eastlack  to  the  same  effect  and  the  deed  of 
Grandy  to  Crane  were  inadmissible. 

Hamilton  testified  in  defendants'  behalf,  as  one  ac- 
quainted with  market  value  of  town  lots  in  that  vicinity, 
that  the  value  of  the  lots  in  question  was  at  least  $2,500, 
but  on  cross-examination  it  developed  that  his  opinion 
was  based  exclusively  upon  what  he  had  heard  plaintiff 
had  paid  Grandy  for  block  13.  Plaintiff  moved  that  his 
testimony  be  stricken  out,  which  was  denied.  This  was 
error,  because  what  plaintiff  paid  Grandy  was  not  a 
fair  criterion  of  value,  and  an  opinion  based  thereon 
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was  valueless  as  evidence  of  the  general  market  value. 

Other  errors  are  assigned ;  but  as  they  will  not  likely 
recur  on  a  retrial  of  the  case,  which  appears  to  be  unavoid- 
able, there  is  no  necessity  to  refer  to  them  at  this  time. 

The  judgment  is  reversed  and  the  cause  remanded  for 
a  new  trial.  Reversed. 


Decided  July  18,  1900. 

ANDERSON  v.  McCIiEIiliAN. 

[102  Pac.  1015.] 

Appearance— Service  of  Suxxoks— Waiver. 

1.  A  defendant  waives  his  right  to  object  to  a  Judgment  for  want  of  proper 
service  of  summons  by  appearing  and  asking  leave  to  answer  tb  the  merits. 

Judgment— Default  Judgment— Vacation— Grounds. 

2.  Where  substituted  summons  was  had  on  defendant,  a  minor  10  years  of 
age,  by  serving  same  on  his  mother,  and  thereafter  the  mother  was  appointed 
guardian  od  litem,  and  served  with  summons,  and  subsequently,  no  appear- 
ance having  been  made,  another  guardian  ctd  litem  was  appointed  and 
appeared  In  open  court  announcing  that  he  had  no  defense  and  declining  to 
plead,  and  it  did  not  appear  that  defendant  took  any  Interest  In  the  matter, 
though  counsel  had  been  consulted,  the  court  did  not  abuse  Its  discretion  in 
refusing  to  open  Judgment  against  him. 

Infants— Guardian  Ad  L^tem- Disqualification. 

8.  That  a  client  of  some  of  the  attorneys  in  the  case  was  appointed  guar- 
dian cut  litem  for  an  infant  defendant,  did  not  disqualify  him  from  serving 
defendant  as  such,  unless  the  retainer  was  In  the  matter  relating  to  the  sub- 
ject in  dispute. 

Judgment— Default  Judgment— Opening  Default ~ Discretion  of 
Court. 

4.  The  granting  or  refusing  the  motion  to  open  a  default  Is  a  matter  rest- 
ing In  the  sound  discretion  of  the  court,  and  its  exercise  will  not  be  disturbed, 
except  for  abuse  of  that  discretion. 

From  Grant:  George  E.  Davis,  Judge. 

Statement  by  Mr.  Justice  McBride. 

George  W.  Anderson,  plaintiff,  brought  ejectment 
proceedings  against  Theodore  McClellan,  Arizona  McClel- 
lan and  George  Bowsman,  defendants,  to  recover  certain 
lands  situated  in  Grant  County.  Summons  was  served 
upon  Theodore  McClellan  and  Arizona  McClellan  per- 
sonally, but,  George  Bowsman  not  being  at  what  the 
sheriff  deemed  his  legal  place  of  residence,  substituted 
service  was  made  upon  Mrs.  Arizona  McClellan,  his 
mother.    The  sheriff's  reurn  on  the  summons  is  as  follows : 
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"State  of  Oregon,  County  of  Grant,  ss:  I  hereby 
certify  that  on  the  25th  day  of  August,  1908,  near  Mt. 
Vernon,  in  Grant  County,  Oregon,  I  served  the  within 
summons  on  the  within  named  defendants,  Theodore 
McClellan  and  Arizona  McClellan,  by  delivering  to  each 
thereof  in  person  a  true  and  correct  copy  thereof,  pre- 
pared and  certified  to  by  me,  as  sheriff  of  said  county, 
Oregon,  together  with  a  copy  of  the  complaint  certified 
to  by  V.  G.  Cozad,  one  of  the  attorneys  for  plaintiflf; 
and  that  I  served  the  within  summons  on  the  within 
named  George  Bowsman,  by  delivering  a  true  and  correct 
copy  thereof  prepared  and  certified  to  by  me  as  sheriff 
of  said  county,  together  with  a  copy  of  the  complaint 
certified  to  by  V.  G.  Cozad,  one  of  the  attorneys  for 
plaintiff,  to  Arizona  McClellan,  a  white  person,  over  the 
age  of  fourteen  years,  and  mother  of  said  George  Bows- 
man,  at  the  usual  place  of  abode  of  said  George  Bowsman, 
in  Grant  County,  Oregon,  being  unable  to  find  the  said 
George  Bowsman  in  person." 

George  Bowsman  was  a  minor,  nineteen  years  of  age, 
and  on  the  11th  day  of  September,  1908,  plaintiff  filed 
a  petition  praying  that  F.  S.  Slater  be  appointed  his 
guardian  ad  litem.  The  court  thereupon  appointed  his 
mother  guardian  ad  litem,  and  directed  that  she  be  served 
with  summons  and  copy  of  the  complaint.  On  the  12th 
day  of  September,  1908,  a  summons,  directed  to  her  as 
guardian,  was  served.  On  the  23rd  day  of  September, 
1908,  no  appearance  having  been  made  for  George 
Bowsman,  plaintiff's  attorneys  again  asked  that  F.  S. 
Slater  be  appointed,  and  the  court  appointed  him  to 
look  after  the  interest  of  said  minor.  On  September  24th 
Slater  appeared  in  open  court  and  announced  that  he 
had  no  defense  to  make  for  said  minor,  and  declined  to 
plead  to  plaintiflf 's  complaint,  and  defendant  was  adjudged 
in  default  and  judgment  was  rendered  against  him.  The 
McClellans  had  previously  made  default.  On  November 
4,  1908,  Bowsman  asked  for  the  appointment  of  Mrs. 
McClellan  as  guardian  ad  litem  for  the  purpose  of  moving 
to  vacate  the  judgment  against  him  and  she  was  thereupon 
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appointed,  and,  appearing  specially  by  her  attorneys, 
filed  a  motion  to  vacate  it.  On  December  3,  1908,  the 
motion  was  argued  and  denied  by  the  court.  On  December 
9th  Bowsman,  by  his  guardian  ad  litem,  filed  a  motion 
to  vacate  the  judgment  and  for  leave  to  answer,  accom- 
panied by  affidavits  and  an  answer,  denying  the  allega- 
tions of  plaintiff's  complaint,  and  setting  up  title  in  fee 
simple  in  himself.  Plaintiff  filed  a  counter  affidavit  of 
the  sheriff  of  Grant  County,  and,  after  argument,  the 
motion  was  denied.  Defendant  Bowsman  by  his  guardian 
— ^Arizona  McClellan — appeals  from  the  judgment  by 
default,  from  the  order  refusing  to  vacate  the  judgment, 
and  from  the  second  order  refusing  to  open  the  judgment 
and  permit  him  to  answer.  Affirmed. 

Submitted  on  briefs-  under  the  proviso  of  Rule  16  of 
the  Supreme  Court.    50  Or.  580  (91  Pac.  XII). 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Hicks  &  Marks. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  V.  G.  Cozad,  Messrs.  Cattanach  &  Wood,  and  Mr. 
M.  Diistin. 

Mr.  Justice  McBride  delivered  the  opinion  of  the  court. 

1.  The  defendant  waived  his  right  to  object  to  the 
judgment  for  want  of  proper  service  of  summons  by 
appearing  and  asking  leave  to  answer  to  the  merits. 
Mayer  v.  Mayer,  27  Or.  133  (39  Pac.  1002).  It  will 
not  therefore  be  necessary  to  discuss  the  various  objec- 
tions raised  by  defendant's  counsel  to  the  sufficiency  of 
the  service  or  the  regularity  of  the  judgment. 

2.  The  defendant  presented  affidavits  attempting  to 
excuse  his  lack  of  diligence  in  making  an  appearance  in 
the  cause.  A  copy  of  summons  and  complaint  was  left 
with  his  mother  for  him  on  August  25,  1908,  and  he 
claims  in  his  affidavits  that  he  did  not  return  home  for 
15  days  afterward,  which  would  be  on  the  9th  of  Septem- 
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ber.  No  default  had  been  taken  against  him  at  that 
time,  and  on  the  11th  of  September  his  mother  was 
appointed  his  guardian  ad  litem,  and  on  September  12, 
1908,  summons  directed  to  her  as  guardian  was  served 
upon  her,  and  it  appears  from  the  affidavit  of  the  deputy 
sheriff  that  Geo.  Bowsman  was  present  at  the  time  of  this 
second  service;  that  both  he  and  his  mother  conversed 
with  the  sheriff  about  the  case;  and  that  Geo.  Bowsman 
read  over  the  papers.  On  the  same  date  the  guardian 
wrote  the  sheriff  a  letter,  stating  that  she  had  shown 
the  summons  to  a  lawyer,  and  that  the  proceedings  were 
fraudulent  and  generally  berated  the  deputy  sheriff  and 
everybody  else  connected  with  the  case.  The  time  having 
expired  for  defendant  to  plead,  and  no  answer  or  appear- 
ance having  been  made,  counsel  again  asked  that  Mr. 
Slater  be  appointed  to  appear  for  the  minor  defendant. 
The  court  appointed  him,  and  the  next  day  he  appeared 
and  declined  to  make  any  answer  or  defense. 

3.  On  the  face  of  the  proceedings  it  appears  that  the 
court  was  very  indulgent  in  appointing  a  second  guardian 
after  the  first  had  made  default,  and  there  seems  to  have 
been  an  honest  effort  to  get  the  parties  into  court.  While 
defendant  Bowsman  was  a  minor,  yet  it  would  seem  that 
he  was  certainly  old  enough  to  have  taken  some  interest 
in  his  own  affairs.  In  this  state  it  has  been  held  that 
persons  of  this  age  are  so  capable  of  judging  of  their 
own  affairs  that  they  may  be  subject  to  a  suit  for  assert- 
ing an  unjust  claim  to  real  property.  Harding  v.  Hard- 
ing, 46  Or.  178  (80  Pac.  97).  Of  course,  he  could  not 
appear  except  by  guardian,  but  he  seems  not  to  have 
taken  any  interest  in  the  matter  in  any  way,  although 
according  to  his  mother's  statement  counsel  had  been 
consulted  in  the  matter.  There  is  nothing  to  impeach 
the  good  faith  of  Slater  except  the  statement  of  defendant 
that  he  was  a  client  of  some  of  the  attorneys.  The  extent 
of  his  business  as  such  client  does  not  appear,  and  that 
relation  would  not  disqualify  him  from  serving  as  guard- 
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ian,  unless  the  retainer  was  in  a  matter  relating  to 
the  subject  in  dispute. 

4.  As  defendant  was  already  in  default  by  the  failure 
of  his  former  guardian  to  answer  in  the  case,  the  appoint- 
ment of  Slater  was  unnecessary,  and,  even  if  he  had 
been  disqualified,  no  harm  would  have  resulted.  It  is 
fair  to  presume  that  the  circuit  judge  had  knowledge 
of  Mr.  Slater's  character  and  qualifications,  and  that  he 
would  not  have  appointed  him  unless  he  had  known  him 
to  have  been  a  fair  man.  Granting  or  refusing  a  motion 
to  open  a  default  is  a  matter  resting  in  the  sound  dis- 
cretion of  the  court,  and  its  exercise  will  not  be  dis- 
turbed, except  for  abuse  of  that  discretion.  Hanthom 
V.  Oliver,  32  Or.  57  (51  Pac.  440:  67  Am.  St.  Rep.  518). 

After  a  careful  examination  of  the  affidavits  filed  in 
this  case,  we  cannot  say  that  the  court  below  abused  its 
discretion  in  refusing  to  open  the  judgment  in  this  case. 
The  judgment  of  the  lower  court  is  affirmed. 

Affirmed. 


Arffued  on  the  merits  April  8,  decided  July  18,  1909. 

FERRARI  V.  BEAVER   Hllili   COAIi  CO. 

[94  Pac.  181:  96  Pac.  498;  lOS  Pac.  176:  lOS  Pac.  1010.] 

Appeal— Dkfbcts  iir  Transcripts— Cobbbctioit—Timk. 

1.  Under  rule  86,  20  Or.  687  (91  Pac.  XII),  providing  that,  for  the  purpose  of 
correcting  any  defect  In  the  transcript  from  the  court  below,  either  party- 
may  suffgest  the  same,  and  on  good  cause  shown  obtain  an  order  on  the 
proper  clerk  certifying  the  whole  or  part  of  the  record  as  may  be  required, 
an  application  for  an  order  to  supply  the  record  will  be  granted,  although  not 
made  until  after  the  motion  to  dismiss  the  appeal  has  been  submitted. 

Appeal— NoTicK—«UFFiciKNCY. 

3.  Under  Section  645.  B.  A  O.  Comp..  providing  that  a  notice  is  valid, 
though  defective  as  to  the  name  of  the  court,  etc.,  if  It  intelligibly  refers  to 
the  action,  a  notice  of  appeal  which  Intelligibly  referred  to  the  action  in 
which  the  appeal  was  taken  was  valid,  though  it  was  entitled  In  the  Circuit 
Court  of  the  United  States  for  a  certain  county  Instead  of  In  the  circuit  court 
of  such  county. 

Holidays— Judicial  Pboceedinos— "Judicial  Business." 
8.  Under  the  statute  providing  that  no  court  shall  be  open  nor  any  judi- 
cial business  be  transacted  on  legal  holidays,  service  of  notice  of  appeal  is  not 
Judicial  business,  and  such  notice  may  be  served  on  a  legal  holiday  other  than 
Sunday. 
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Afpbal— Motion  to  Dismiss— Questions  Review  able. 

4.  The  Supreme  Court  will  not  on  motion  to  dismiss  an  appeal  review  the 
action  of  the  trial  judge  in  permitting  the  undertaking  on  appeal  to  be  filed 
after  the  expiration  of  the  time  allowed  by  law. 

Appeal  and  Error— Record  — Amendment  — Authority  of  Trial 
Court. 

6*  The  trial  court  may,  on  application  therefor,  and  notice  thereof  to  the 
adverse  party,  make  an  alteration  In  the  original  bill  of  exceptions,  provided 
the  amendment  is  duly  made,  properly  certified,  and  filed  in  the  Supreme 
Court  before  the  rendition  of  a  decision  on  the  merits. 

Evidence— Facts  and  Conclusions. 

6.  Where  the  complaint,  In  an  action  for  injuries  to  a  coal  miner  engaged 
in  taking  cars  up  and  down  an  incline,  alleged  that  the  master  negligently 
permitted  the  signal  system  used  in  the  mlner^s  work  to  get  out  of  repair, 
and  that  the  master  was  negligent  in  the  manner  of  moving  the  cars  on  the 
Incline,  the  testimony  of  the  miner  that  the  signal  system  was  out  of  repair, 
and  that  the  cars  could  have  been  let  down  the  incline  by  steam  power,  stated 
facts,  and  not  the  conclusion  of  the  witness. 

Appeal  and  Error— Objections— Review. 

7.  Objections,  to  be  available  on  appeal,  must  be  on  the  ground  on  which 
the  error  is  predicated. 

Master  and  Servant— Injuries  to  Servant— Proximate  Cause  — 
Evidence. 

8.  A  servant  suing  for  a  personal  Injury,  who  introduces  evideace  of  the 
defective  condition  of  an  appliance,  as  alleged  in  the  complaint,  must  show 
that  the  Injury  might  have  been  avoided  If  the  appliance  had  been  In  repair. 

Appeal  and  Error— Questions  Not  Raised  Below— Instructions- 
Request. 

9.  Though  the  evidence  of  a  negligent  act  should  have  been  taken  from 
the  jury,  in  the  absence  of  a  request  therefor,  no  error  could  be  predicated 
because  of  the  failure  to  do  so. 

Damaoes— Personal  Injury— Evidence— Admissibility. 

10.  In  an  action  by  an  infant  for  personal  injury,  his  testimony  as  to  the 
length  of  time  he  was  able  to  work  after  the  injury,  and  prior  to  the  trial, 
was  competent  to  show  the  extent  of  the  Injury  and  the  probable  effect  it 
might  have  on  his  future  earning  capacity,  though  no  damages  could  be 
assessed  for  loss  of  time  during  his  minority. 

APPEAL  AND  Error— Harmless  Error— Evidence— Instructions. 

11.  Where  the  court,  In  an  action  by  an  infant  for  personal  injures,  charged 
that  no  damages  could  be  assessed  for  loss  of  time  during  minority.  It  would 
not  be  presumed  that  defendant  was  prejudice  by  the  testimony  of  plaintiff 
as  to  the  length  of  time  he  was  able  to  work  after  the  injury  and  prior  to  the 
trial. 

Master  and  Servant— Injury  to  Servant— Evidence  of  Subsequent 

l^JONDUCT. 

IS.  In  an  action  for  Injuries  to  a  coal  miner  while  working  on  an  Incline, 
permitting  the  engineer,  who  had  made  a  plat  offered  in  evidence,  to  testify 
on  cross-examination  that  guard  rails  had  been  placed  on  the  Incline  since 
the  accident,  was  not  erroneous,  where  the  court  charged  that  the  jury  should 
not  consider  the  evidence  as  proof  of  negligence. 

Negligence— Evidence  of  Subsequent  Conduct. 

18.  Evidence  of  additional  precautions  or  of  subsequent  repairs  is  not 
competent  to  prove  antecedent  negligence,  but  it  may  be  competent  as  show- 
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inff  that  the  property  where  the  injury  was  received  belonged  to,  or  was  in 
control  of,  defendant. 

APPKAL  and  EbBOB— PREJUDICAIi  ERROB— REFUSAIi  OF  INSTBUCTIONS. 

14.  Where,  in  an  action  for  injuries  to  a  coal  miner  while  operating  oars 
on  an  incline,  the  safety  of  the  incline  was  not  treated  as  an  issue  at  the  trial, 
and  the  testimony  that  the  incline  was  in  a  reasonably  safe  conditioh  was  not 
questioned,  the  refusal  to  charge  that  there  was  no  testimony  that  the  incline 
was  not  built  in  the  usual  manner,  etc.,  was  not  prejudicial. 

Master  and  Servant— Obligation  of  Master. 

15.  A  master  must  point  out  the  unusual  and  extraordinary  risks  of  the 
employment,  and  call  the  attention  of  the  servant  to  them,  and  warn  him  of 
the  danger. 

Master  and  Servant— Injury  to  Servant— Assumption  of  Rise. 

10.  An  infant  servant  assumes  the  ordinary  hazards  and  risks  of  his 
employment  that  he,  through  his  intelligence,  knows,  or  should  know  and 
appreciate,  and  he  assumes  the  dangers  that  are  so  open  and  obvious  that  one 
of  his  age,  capacity,  and  experience  would,  in  the  exercise  of  ordinary  care, 
know  and  appreciate. 

Master  and  Servant- Injury  to  Servant- Contribxttort  Negli. 
gencb. 

17.  That  a  servant  suing  for  personal  injuries  is  immature  In  years  and 
inexperienced  in  the  work,  is  Important  in  determining  the  question  of  his 
contributory  negligence. 

Master  and  Servant— Infant  Servants— Obligation  of  Master. 

18.  A  master  employing  an  Infant  inexperienced  in  the  work  must  give 
him  sufficient  notice  of  the  dangers  incident  to  and  attending  the  employ- 
ment. 

Master  and  Servant— Injury  to  Servant— Negligence— Failure  to 
Adopt  Rules. 

19.  The  question  whether  the  master  was  at  fault  in  failing  to  adopt  suit- 
able  rules  is  not  for  the  Jury,  unless  there  Is  something  in  the  testimony  from 
which  the  inference  may  be  drawn  that  it  was  practicable  to  have  provided 
against  the  occurrence  of  the  accident  complained  of  by  such  a  rule. 

Master  and  Servant— Injury  to  Servant— Failure  to  Adopt  Rules 
-Negligence. 

20.  Whether  a  master  was  negligent  in  omitting  to  adopt  suitable  rules  for 
the  guidance  of  the  servants,  held,  under  the  evidence,  for  the  Jury. 

Master  and  Servant— Injury  to  Servant— Assumption  of   Risks- 
Question  FOR  Jury. 

21.  Whether  an. infant  coal  miner  assumed  the  risks  incident  to  his 
employment,  including  the  taking  of  defective  cars  to  a  shop,  ^eld,  under  the 
evidence,  for  the  Jury. 

Appeal  and  Error— Instructions— Requests— Necessity. 

22.  A  party  complaining  of  the  instructions  on  the  measure  of  damages, 
in  an  action  for  personal  injuries,  which  correctly  state  the  law  as  far  as  they 
go,  must  request  tidditional  instructions ;  and.  in  the  absence  of  such  request, 
he  cannot  urge  omissions  in  the  instructions  as  reversible  error. 

Appeal  and  Error— Dismissal  as  to  Codefendant. 

23.  A  Judgment  against  one  defendant,  in  an  action  for  negligence,  treated 
daring  the  trial  as  against  such  defendant  alone,  amounts  to  a  dismissal  as  to 
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codefendant.  within  Sections  180, 181.  B.  A  O.  Oomp.,  and  defendant,  interpos- 
ing no  objection,  is  not  prejudiced  thereby. 

From  Coos :  James  W.  Hamilton,  Judge. 

This  is  an  action  by  James  Ferrari,  a  minor,  by  Rosa 
Ferrari,  guardian  of  his  person  and  estate,  against  the 
Beaver  Hill  Coal  Company,  a  corporation,  and  Daniel 
Maher,  one  of  its  employees,  to  recover  damages  for 
an  injury.  From  a  judgment  in  favor  of  plaintiff, 
defendants  appeal.  On  motion  to  dismiss  appeal  and 
counter  motion  on  clerk  to  supply  record. 

Motion  to  Supply  Record  Allowed. 


Decided  March  10.  IMS. 

Motion  for  Rule  on  Clerk  to  Supply  Record. 

[M  Pac.  181.] 

Mr.  John  S.  Coke  for  the  motion. 
Messrs.  Blake  &  Liljeqvist,  contra. 

Opinion  by  Mr.  Chief  Justice  Bean. 

1.  On  February  3,  1908,  a  motion  to  dismiss  the  appeal 
in  this  case,  on  the  ground  that  notice  thereof  had  not 
been  served  or  filed  within  the  time  required  by  statute, 
was,  by  stipulation  of  the  parties,  submitted  on  written 
briefs.  Pending  the  disposition  thereof,  the  appellants 
suggested  to  the  court  a  diminution  of  the  record,  and 
asked  for  a  rule  on  the  clerk  below  to  send  up  a  notice 
of  appeal,  which,  it  is  alleged,  was  served  and  filed  within 
the  statutory  time,  but  which  is  not  included  in  the 
transcript.  The  allowance  of  this  motion  is  resisted 
because  it  comes  too.  late,  and  reliance  is  had  on  Cross 
V.  Chichester,  4  Or.  114 ;  Alberson  v.  Mahaffey,  6  Or.  412 ; 
State  V.  McKinmore,  8  Or.  208.  The  technical  rule 
announced  in  these  cases  that  an  application  for  permis- 
sion to  correct  an  error  in  the  transcript  must  be  made 
before  the  motion  to  dismiss  the  appeal  is  brought  on 
for  hearing,  was  practically  overruled  in  Elwert  v.  Nor- 
ton, 34  Or.  567  (51  Pac.  1097:  59  Pac.  1118)  ;  Menden- 
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hall  V.  Elwert,  36  Or.  375   (52  Pac.  22:  59  Pac.  805), 

and  Fleischner  v.  Bank  of  McMinnville,  36  Or.  553  (54 

Pac.  884:  60  Pac.  603:  61  Pac.  345),  and  the  matter 

is  now  regulated  by  rule  35,  50  Or.  587   (91  Pac.  xii), 

which  provides  that: 

"For  the  purpose  of  correcting  any  error  or  defect  in 
the  transcript  from  the  court  below,  either  party  may 
suggest  the  same,  in  writing,  to  this  court,  and,  upon 
good  cause  shown,  obtain  an  order  that  the  proper  clerk 
certify  up  the  whole  or  part  of  the  record,  as  may  be 
required." 

The  court  has  for  years  adhered  to  a  liberal  practice 
in  matters  of  this  kind,  so  that  neither  party  to  an  appeal 
shall  be  denied  a  right  to  be  heard  because  of  some 
defect  in  the  transcript  which  can  be  cured. 

The  motion  will,  therefore,  be  allowed,  and  the  rule 
issued  as  prayed  for. 

Motion  to  Supply  Record  Allowed. 


Decided  May  18. 1906. 

On  Motion  to  Dismiss. 

[95  Pac.  498.] 

Messrs.  Blake  &  Liljeqvist,  for  the  motion. 

Mr.  John  S.  Coke  and  Mr.  A.  J.  Sherwood,  contra. 

Per  Curiam  :  This  is  a  motion  to  dismiss  an  appeal, 
because  (1)  the  notice  of  appeal  is  entitled  in  the  circuit 
court  of  the  United  States  for  the  county  of  Coos;  (2)  the 
notice  was  served  and  filed  on  a  day  appointed  by  the 
Governor  as  a  legal  holiday,  and  (3)  the  undertaking 
on  appeal  was  not  served  and  filed  within  the  time 
required  by  law.     None  of  these  reasons  are  sound. 

2.  The  notice  of  appeal  intelligently  referred  to  the 
action  in  which  the  appeal  was  taken  and  is  valid  and 
effective,  notwithstanding  the  mistake  in  the  name  of 
the  court  in  the  title.  Section  545,  B.  &  C.  Comp.  That 
was  evidently  a  mere  clerical  error,  and  does  not  affect 
the  merits  in  any  way. 
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3.  A  legal  holiday,  other  than  Sunday,  affects  only 
those  acts  and  transactions  which  are  designated  in  the 
law  establishing  the  day.  The  statute,  providing  for 
legal  holidays,  declares  that  no  court  shall  be  open  nor 
any  judicial  business  be  transacted  on  such  day,  except 
for  certain  specified  purposes,  and  under  the  rule  above 
stated  all  other  acts  are  legal.  Service  of  notice  of  appeal 
is  not  judicial  business  within  the  meaning  of  the 
statute,  and  such  a  notice  may,  therefore,  be  served  on 

« 

a  legal  holiday.     21  Cyc.  443. 

4.  The  undertaking  was  not  served  and  filed  within 
time,  but  the  judge  of  the  court  below,  on  motion  of 
appellant,  permitted  such  undertaking  to  be  filed  after 
the  expiration  of  time  allowed  by  law,  and  we  cannot 
review  his  reasons  for  doing  so  on  motion  to  dismiss 
an  appeal.  Motion  Denied. 


Decided  June  8,  1800. 

On  Motion  to  Strike  Out  Amended  Bill  of 

Exceptions. 

[102  Pac.  176.] 

Mr.  J.  M.  Blake,  for  the  motion. 

Mr.  A.  J.  Sherwood,  Mr.  Ralph  W.  Wilbur,  and  Mr. 
John  D.  Go88,  contra. 

Per  Curiam  : 

5.  This  is  a  motion  to  strike  from  the  files  an  amended 
bill  of  exceptions.  After  the  cause  was  argued  and 
submitted,  but  before  an  opinion  had  been  written,  or 
a  decision  rendered  herein,  the  trial  court,  upon  applica- 
tion therefor,  and  notice  thereof  to  the  adverse  party, 
made  at  a  subsequent  term  a  nunc  pro  tunc  order,  chang- 
ing in  some  particulars  ah  instruction  set  out  in  the 
original  bill  of  exceptions,  so  as  to  make  the  alteration 
correspond  with  that  part  of  the  charge  as  it  was  given 
to  the  jury.  The  right  of  a  trial  court  to  make  such  an 
alteration,  though  denied  in  some  other  states,  is  settled 
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in  Oregon  (State  ex  rel.  v.  Estes,  34  Or.  196,  204  [51 
Pac.  77 :  52  Pac.  571 :  55  Pac.  25] ;  Bloch  v.  Sammons, 
37  Or.  600  [55  Pac.  438:  62  Pac.  290]),  provided  the 
amendment  is  duly  made,  properly  certified,  and  filed 
in  this  court  before  a  decision  on  the  merits  has  been 
rendered  in  the  cause  (State  v.  Jennings,  48  Or.  483, 
493  [87  Pac.  524:  89  Pac.  421]). 

The  amended  bill  of  exceptions  having  been  prepared, 
authenticated,  and  sent  up  according  to  the  manner,  and 
within  the  time  indicated,  the  motion  is  denied. 

Motion  Denied. 


Decided  July  IS,  1009. 

On  the  Merits. 

[102  Pac.  1016.] 

Statement  by  Mr.  Justice  King. 

This  is  an  action  by  James  Ferrari,  a  minor,  by  his 
guardian,  against  the  Beaver  Hill  Coal  Company  and 
Daniel  Maher,  one  of  its  employees,  for  damages  arising 
from  an  injury  received  while  in  its  employ. 

Plaintiff  at  the  time  of  the  injury  was  engaged  in  the 
occupation  of  what  is  termed  a  "trip  rider"  or  "rope 
rider,"  on  the  surface  incline  of  the  mine  of  the  defend- 
ant company,  and  his  duties  consisted  in  taking  cars  up 
and  down  the  incline  trestle  leading  from  the  yard  at 
the  mouth  of  the  mine,  to  the  platform  at  the  head  of 
the  incline,  and  just  above  what  is  called  the  "bunkers 
and  washers,"  into  which  the  coal  is  dumped  from  the 
cars.  The  incline  or  trestle  was  about  250  feet  long 
and  rose  at  an  angle  of  about  30  degrees  from  the  hori- 
zontal, the  top  of  which  was  about  five  feet  in  width, 
and  in  some  places  30  feet  or  more  from  the  ground. 
The  cars  were  lifted  from  the  track  below  the  platform 
by  means  of  a  hoisting  apparatus,  consisting  of  an  engine, 
drum,  and  cable,  operated  by  steam  power  when  used  to 
bring  loaded  cars  up  the  incline,  but  which  was  allowed 
to  run  loose  when  cars  were  lowered  to  the  surface  tracks 
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beneath,  except  loaded  cars  were  drawn  up  the  incline, 
when  steam  power  was  used.  Plaintiff  in  the  regular 
performance  of  his  duties,  would  attach  the  cable  to 
the  head  car  of  a  string  or  train  of  cars  loaded  with  coal, 
mount  them,  signal  the  engineer  in  charge  of  the  hoisting 
engine  to  pull  the  same  up  the  incline,  and  ride  upon 
them  to  the  platform  above  the  bunkers,  at  which  point 
it  was  his  duty  to  detach  the  cable  from  the  cars,  and 
attach  the  same  to  the  rear  of  the  string  or  train  of 
empty  cars,  which  would  then  be  lowered  on  the  incline 
to  the  yard.  In  lowering  the  cars,  except  when  operated 
by  steam  power,  the  drum  is  entirely  controlled  by  a 
brake,  consisting  of  two  wooden  blocks  with  shoes  set 
against  the  flanges  on  the  outside  of  the  drum,  and 
operated  by  a  foot  lever.  The  engine  is  reversible,  and 
the  cars  without  much  inconvenience  can  be  let  down 
by  steam,  but  this  was  not  the  method  used  in  lowering 
them.  When  the  cars  were  discovered  to  be  defective, 
they  were  set  out  on  the  side  track  on  the  bunker  plat- 
form, and  from  time  to  time  lowered  to  a  point  near 
the  foot  of  the  incline,  where  they  were  switched  onto 
a  track  leading  to  the  carpenter  or  repair  shop,  and  it 
was  a  part  of  plaintiff's  duties  to  have  charge  of  the 
defective  cars  when  sent  to  the  shop  for  repair. 

Plaintiff  at  the  time  of  the  accident  was  a  minor, 
nearly  fifteen  years  of  age,  had  worked  for  defendant 
several  months,  but  had  been  occupying  the  position  of 
trip  rider  only  about  four  weeks  prior  to  the  accident, 
for  which  damages  are  sought.  On  the  day  before  the 
accident  a  broken  flange  was  discovered  in  the  left  front 
wheel  of  one  of  the  cars,  whereupon  the  car  was  set 
aside  and  marked  "shop,"  indicating  that  it  should  go 
to  the  shop  for  repairs.  Plaintiff  was  ordered  to  switch 
this  car  upon  the  track  leading  to  the  shop,  and  was 
told  that  a  cotter  pin,  or  pin  holding  the  wheel  in  place, 
was  missing,  but  was  not  informed  of  the  broken  flange. 
Pursuant  to  these  directions  he  switched  the  car  upon 
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the  track,  attached  it  to  the  other  five  cars,  and  started 
down  the  incline,  taking  his  usual  position  upon  the  left- 
hand  comer  of  the  rear  car.  When  the  trip  was  about 
halfway  down  the  trestle,  he  observed  the  dump  car, 
containing  the  defective  wheel,  jump  from  the  track 
and  leave  the  rails,  the  left  front  wheel  first  coming  off, 
whereupon  he  immediately  signaled  to  the  engineer  to 
stop,  dismounted,  and  immediately  proceeded  to  descend 
upon  the  right-hand  side  of  the  trestle,  climbing  down 
one  of  the  posts  towards  the  ground.  After  moving 
about  45  feet  the  broken  car  left  the  track,  carrying 
the  others  with  it,  taking  the  cable  attached  to  the  rear 
car  over  with  them,  the  cable  catching  plaintiff's  right 
foot,  throwing  him  to  the  ground,  and  injuring  the  foot 
to  such  an  extent  as  to  require  its  amputation. 

The  complaint  contains  the  usual  averments,  practically 
all  of  which  were  denied,  but  those  upon  which  the  case 
was  contested  and  material  to  an  understanding  of  the 
questions  here  presented  were:  That  at  the  time  of  the 
accident  plaintiff  was  not  fifteen  years  old,  and  that  while 
in  defendant's  employ  as  a  "rope  rider"  or  "trip  rider," 
the  accident  mentioned  occurred;  that  the  accident  was 
occasioned  through  defendant's  gross  negligence  in  fail- 
ing to  provide  for  him  a  suitable  place  to  work;  that 
defendant  company  in  addition  thereto,  disregarding  its 
duty  to  promulgate  rules  and  regulations  for  the  guid- 
ance and  control  of  its  employees  in  and  about  the 
bunkers,  washer,  platform,  incline,  trestle,  engine,  and 
hoisting  apparatus,  negligently,  and  without  exercising 
reasonable  and  ordinary  prudence  and  care  for  the  safety 
of  plaintiflf,  operated  the  defective  hoisting  apparatus 
and  appliances  in  connection  with,  and  for  the  purpose 
of,  raising  and  lowering  the  coal  cars  upon  which  plain- 
tiflf  was  riding  on  the  incline  and  trestle  from  which  they 
were  conducted,  and  negligently,  and  without  exercising 
reasonable  and  ordinary  prudence  and  care  for  the  safety 
of  plaintiff,  allowed  the  signal  system,  originally  installed 
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by  defendant,  and  used  in  cennection  with  plaintiff's  part 
of  the  work,  to  get  out  of  repair  and  to  become  useless ; 
and  that  said  company  was  also  knowingly  grossly  negli- 
gent and  careless  in  its  manner  of  moving  the  cars  down 
the  incline,  and,  in  wanton  disregard  of  human  life, 
commanded  plaintiff  to  take  down  the  incline  a  string 
of  five  cars,  more  or  less,  the  front  car  of  which  it, 
through  its  employees,  knew  was  dangerously  defective, 
thereby,  in  the  manner  stated,  subjecting  and  exposing 
plaintiff  to  unreasonable  and  unnecessary  danger  and 
hazard;  and  that  by  reason  of  the  dangerous  condition 
of  the  cars,  and  other  careless  acts  mentioned,  and 
insufficient  incline  or  trestle,  including  a  failure  to  pro- 
vide the  necessary  rules,  and  failure  to  inform  plaintiff 
of  the  dangers  and  hazards  of  his  undertaking,  he  was 
injured  and  damaged  in  a  manner  specifically  alleged. 

The  company  answered,  denying  in  detail  the  above 
averments,  and  affirmatively  averred:  That  plaintiff  at 
the  time  of  and  during  his  employment,  and  prior  to  the 
date  of  the  accident,  had  been,  and  was,  fully  informed 
and  instructed  concerning  his  duties  and  the  order  and 
manner  of  their  performance ;  that  the  accident  occurred 
wholly  by  reason  of  the  fault,  carelessness,  and  negligence 
of  plaintiff;  that  immediately  prior  to  the  time  of  the 
accident  he  had  been  continuously  for  a  period  of  seven 
months  in  the  employ  of  defendant  company,  was  familiar 
with  all  the  duties  pertaining  to  his  employment  and  fully 
instructed  in  regard  to  the  methods  of  performing  the 
same,  was  a  competent  and  intelligent  person,  and  could, 
by  reasonable  exercise  of  his  faculties,  understand  and 
appreciate,  and  did  understand  and  appreciate,  all  the 
risks  and  dangers  incident  to  his  occupation,  and  accepted 
his  employment  with  full  knowledge  thereof ;  that  it  was 
a  part  of  his  regular  duties^  to  remove  defective  cars 
from  the  platform  or  washer  above,  and  let  them  down 
the  incline  trestle  and  transfer  them  to  defendant's  shop 
for  repairs;  that  all  such  cars  were,  immediately  upon 
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discovery  of  their  condition,  plainly  marked  so  as  to 
indicate  that  they  were  to  be  repaired,  and  it  thereupon 
became  plaintiff's  duty  to  remove  the  same  from  the 
platform  carefully,  and  with  due  regard  to  their  defective 
condition,  and  to  take  the  same  over  the  trestle  to  defend- 
ant's repair  shop  at  the  foot  of  the  incline;  that  he 
was  fully  competent  to  know,  understand,  and  appreciate 
the  dangers  and  risks,  and  did  know,  understand,  and 
appreciate  the  dangers  and  risks  of  performing  this 
work;  that  when  the  accident  and  injury  complained  of 
occurred,  plaintiff  was  engaged  in  letting  down  said 
incline,  together  with  cars  in  good  condition,  a  broken 
and  defective  car,  the  defect  in  which  consisted  of  the 
loss  or  absence  of  a  cotter  pin  from  the  right  end  of  the 
front  axle,  thus  leaving  the  wheel  upon  the  end  of  the 
axle  free  to  slip  therefrom  and  become  disengaged ;  that 
the  defect  was  plain,  visible,  and  apparent,  and  the  risks 
and  dangers  in  moving  the  same  were  obvious,  and  could 
have  been  discovered  and  known  to  plaintiff  by  due  exer- 
cise of  his  faculties,  and  was  so  known,  appreciated, 
and  understood  by  him;  that  plaintiff,  knowing  these 
facts,  undertook  the  work,  and  at  that  time  had  full 
knowledge  of  the  defect  which  caused  the  accident;  that 
plaintiff,  upon  observing  the  cars  were  falling,  or  about 
to  fall,  from  the  track  or  trestle,  stepped  f rpm  the  car 
upon  which  he  was  standing  to  and  upon  the  plank  walk 
provided  for  such  purposes  upon  the  trestle,  and  placed 
himself  in  a  position  of  safety  and  security,  but  after- 
wards voluntarily,  and  for  no  good  reason  or  excuse, 
stepped  over  the  cable  attached  to  the  cars  into  a  position 
of  obvious  and  extreme  danger,  and  while  unnecessarily 
in  such  position  sustained  his  injuries. 

Upon  these  issues,  with  others  not  mentioned,  concern- 
ing which  there  was  finally  no  controversy,  the  cause  was 
tried,  resulting  in  a  verdict  and  judgment  in  plaintiff's 
favor  and  against  the  Beaver  Hill  Coal  Company  (herein 
referred  to  as  "defendant"),  for  $6,000,  from  which  it 
appeals.  Affirmed. 
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For  appellant  there  was  a  brief  over  the  names  of 
Mr.  John  S.  Coke,  Mr.  A.  J.  Sherwood,  Mr.  Ralph  W. 
Wilbur,  and  Mr.  John  D.  Goss,  with  oral  arguments  by 
Mr.  Wilbtir  and  Mr,  Goss. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Blake  &  Liljeqvist,  and  Mr.  Francis  H.  Clarke, 
with  oral  arguments  by  Mr.  J.  M.  Blake  and  Mr.  Clarke. 

Mr.  Justice  King  delivered  the  opinion  of  the  court. 

One  of  the  principal  errors  assigned  and  relied  upon 
at  the  argument  was  based  upon  an  alleged  refusal  of 
the  court  to  instruct  the  jury  that  it  was  only  incumbent 
upon  defendant  company  to  provide  "reasonably"  safe 
machinery,  and  a  reasonably  safe  place  in  which  to 
work,  relative  to  which  it  was  insisted  that,  since  the 
main  instructions  on  the  subject,  appearing  in  the  bill 
of  exceptions,  did  not  contain  this  qualifying  word,  error 
prejudicial  to  defendant  was  disclosed  thereby.  Pur- 
suant to  the  subsequent  holding  by  this  court,  denying 
the  motion  to  strike  from  the  files  the  amended  bill  of 
exceptions  in  this  case  (102  Pac.  175) ,  the  bill  as  amended 
is  before  us,  disclosing  that  the  instruction  covering  this 
point  was  given  at  the  trial,  thereby  eliminating  this 
feature  from  the  case. 

6.  It  is  first  maintained  that  the  court  erred  in  per- 
mitting plaintiff  to  testify  that  during  the  period  of  his 
employment  as  trip  rider,  and  at  the  time  of  the  accident,, 
the  signal  system  was  out  of  repair,  having  reference  to 
the  system  of  communication  between  the  engineer  con- 
trolling the  cars  and  the  trip  rider,  also  in  allowing 
plaintiff  to  testify  that  the  cars  could  have  been  let  down 
by  steam  power,  thereby  enabling  the  engineer  to  retain 
such  control  of  the  trip  as  would  have  prevented  the  cars 
from  running  off  the  track.  It  is  argued  in  support  of 
this  contention  that  this  character  of  interrogatories 
called  for  the  conclusion  of  the  witness  upon  the  issues 
involved.  The  evidence  apparently  sought  by  this  line 
of  inquiry  was  relevant  to  the  issues  upon  the  subject 
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to  which  questions  were  directed,  and  the  testimony  was 
accordingly  competent  for  that  purpose,  and,  when  viewed 
from  that  standpoint,  was  calling  for  the  facts. 

7.  Sufficient  foundation,  however,  was  not  laid  there- 
for ;  such,  for  example,  as  first  showing  that  the  witness 
had  sufficient  knowledge  of  the  subject  to  entitle  him  to 
give  evidence  thereof,  but  no  objection  appears  on  either 
that  ground,  or  that  the  question  propounded  called  for 
the  conclusion  of  the  witness,  from  which  it  follows  that 
error  cannot  be  declared  thereon.  Objections,  to  be  avail- 
able on  appeal,  must  be  upon  the  ground  upon  which  the 
error  is  predicated.  9  Enc.  Ev.  100-106;  Hild^rbrand  v. 
United  Artisans,  50  Or.  159,  166  (91  Pac.  542). 

8.  The  testimony  relative  to  the  signal  system  being 
out  of  order  it  is  .also  argued  should  have  been  taken 
from  the  jury,  for  the  reason  that  it  conclusively  appears 
that  its  condition  could  in  no  way  have  contributed  to 
the  accident.  This  question  was  only  raised  through 
objections  made  to  the  testimony.  It  is  clear,  since  this 
feature  was  made  one  of  the  issues  in  the  pleadings  that, 
in  the  first  instance,  evidence  bearing  on  this  subject  was 
competent.  However,  for  plaintiff  to  have  availed  him- 
self of  any  negligence  in  this  respect,  if  any,  and  to 
have  entitled  the  testimony  offered  to  be  considered  by 
the  jury,  it  was  incumbent  upon  him  to  follow  it  up  with 
evidence  tending  to  show  that  the  injury  might  have 
been  avoided  by  the  use  of  this  system  of  signaling, 
if  it  had  been  in  repair,  but  it  clearly  appears,  from 
the  testimony  adduced  by  defendant,  that  this  system 
was  only  used,  and  only  intended  to  be  used,  at  night- 
time, and  on  occasions,  such  as  foggy  weather,  etc.,  when 
it  was  difficult,  if  not  impracticable,  for  the  engineer  to 
see  the  trip  rider. 

9.  No  attempt  is  made  to  question  this  showing,  and 
plaintiff  in  fact  admits  that  signaling  by  the  use  of  the 
hands  was  the  better  method.  This  testimony,  therefore, 
should  have  been  taken  from  the  jury;  but,  in  the  absence 


July,  1909]        Ferrari  v,  Beavbr  Hill  Coal  Co.  228 

of  a  request  to  that  effect  on  the  part  of  the  defendant, 
no  error  can  be  predicated  thereon.  In  fact  error  is  not 
assigned  upon  that  ground.    ' 

10.  Error  is  next  based  upon  the  ruling  of  the  court 
in  permitting  plaintiff  to  testify  concerning  the  length  of 
time  he  was  able  to  work  after  the  injury  occurred,  and 
prior  to  the  time  of  the  trial.  This  testimony  was  compe- 
tent for  the  purpose  of  showing  the  extent  of  the  injury, 
and  the  probable  effect  it  might  have  upon  his  future 
earning  capacity,  for  which  purpose  it  was  evidently 
offered. 

11.  The  court  expressly  instructed  the  jury  to  the 
effect  that  no  damages  could  be  assessed  for  any  loss  of 
time  during  plaintiff's  minority,  it  cannot  be  presumed 
that  it  was  in  any  manner  prejudiced  thereby.  Winter 
V.  Central  la.  Ry.  Co.,  80  Iowa  443,  446  (45  N.  W.  737) ; 
Contant  v.  Subtirban  Ry.  Co.,  125  Iowa  46,  53  (99  N.  W. 
115:  69  L.  R.  A.  982). 

12.  The  next  contention  relates  to  the  answer  elicited 
on  cross-examination  of  defendant's  witness,  who  was  a 
civil  engineer,  and  made  the  plat  offered  in  evidence, 
to  the  effect  that  guard  rails  had  been  placed  upon  the 
trestle  or  incline  since  the  accident.  It  is  argued  in  this 
connection  that,  since  the  changes  in  the  machinery, 
appliances,  and  place  of  work  subsequent  to  the  accident 
cannot  be  shown,  the  answer  should  not  have  been 
admitted  in  evidence;  that  the  impression  upon  the  jury 
necessarily  created  by  the  "undue  importance  invariably 
attached  thereto  by  the  average  juror,  and  his  inevitable 
tendency  to  regard  such  changes  as  a  confession  of  prior 
negligence,"  remains  with  the  jury,  to  defendant's  preju- 
dice, despite  any  instructions  from  the  court  to  the 
contrary. 

13.  It  is  well  settled  that  evidence  of  additional  pre- 
cautions or  of  subsequent  repairs  is  not  competent  for 
the  purpose  of  proving  antecedent  negligence  (Skottovje 
V.  Oregon  S.  L.  Ry.  Co.,  22  Or.  430,  438  [30  Pac.  222 : 
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16  L.  R.  A.  593]) ;  but  it  is  equally  as  well  established, 
however,  and  recognized  by  the  authority  last  cited,  that 
it  may  be  competent  for  some  other  purpose,  such,  for 
example,  as  a  circumstance  tending  to  show  that  the 
property  where  the  injury  was  received  belonged  to,  or 
was  in  the  control  of,  defendant,  and  we  think  the  pur- 
pose for  which  this  answer  was  elicited  comes  within, 
that  rule.  The  witness  was  merely  testifying  to  the 
accuracy  of  the  map,  and  for  the  purpose  of  determining 
whether  the  map  represented  the  property  at  the  time 
of  the  accident,  or  after  that  time,  the  question  was 
proper,  and  the  inquiry  appears  to  have  been  made  for 
no  other  purpose ;  and,  having  been  guarded  by  the  proper 
instructions  to  the  jury  on  the  subject,  to  the  effect  that 
they  should  not  consider  it  as  being  any  evidence  of 
negligence,  no  error  can  be  predicated  thereon.  In  any 
event  that  evidence,  as  well  as  the  testimony  regarding 
the  subsequent  lengthening  of  the  brake  lever,  was  compe- 
tent for  the  purpose  for  which  testimony  of  like  import 
was  admitted  in  the  case  last  cited. 

14.  Complaint  is  made  because  the  court  refused  an 
instruction,  requested  by  defendant,  that: 

"There  is  no  testimony  that  this  incline  was  not  built 
and  maintained  in  the  usual  manner,  and  there  is  no 
testimony  that  would  warrant  you  in  holding  that  defend- 
ant was  negligent  in  the  manner  of  constructing  and 
•maintaining  this  incline  trestle." 

While  the  safety  of  the  incline  was  made  an  issue 
by  the  pleadings,  defendant  offered  testimony,  the  pur- 
port of  which  was  to  show  that  the  incline  was  in  a 
reasonably  safe  condition,  and  this  fact  is  in  no  manner 
attempted  to  be  questioned  by  the  plaintiff,  further  than 
the  testimony  respecting  the  guard  rails  having  been 
constructed  since  the  accident,  which  testimony  was 
offered  for  another  purpose,  and,  as  hereintofore  stated, 
was  by  the  court  properly  guarded  by  instructions  upon 
the  subject.     There  is  nothing  in  the  record  tending  to 
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show  that  this  was  treated  as  an  issue  at  the  trial,  further 
than  an  averment  in  the  complaint  bearing  upon  the 
subject.  It  is  difficult,  therefore,  to  understand  how  the 
defendant  could,  in  any  manner,  have  been  prejudiced  by 
the  court  submitting  this  question  to  the  jury.  The  court 
might  properly  have  instructed  that  there  was  no  contro- 
versy upon  this  issue,  and  that  they  should  be  governed 
accordingly;  but,  as  stated,  its  failure  to  do  so,  it  is 
clear  in  no  way  worked  to  defendant's  prejudice.  If 
error  at  all,  it  would  not  justify  a  reversal. 

15.  It  is  next  contended  that  the  court  erred  in  refusing 
to  give  the  following  instruction,  requested  by  defendant : 

"If  you  find  that  the  plaintiff  was  of  sufficient  age  and 
intelligence  to  understand  and  appreciate  the  dangers 
of  his  employment,  and  it  was  a  regular  part  of  said 
employment  to  let  defective  cars  down  said  incline  to 
the  repair  shop,  and  the  accident  occurred  through  a 
defect  in  one  of  said  defective  cars,  whether  said  plain- 
tiff knew  of  said  defect  or  not,  said  accident  was  one  of 
the  risks  of  the  business  which  plaintiff  assumed,  and 
you  must  find  for  the  defendant." 

On  this  phase  of  the  case  the  court  instructed : 

"You  will  observe,  gentlemen  of  the  jury,  that  this  is 
a  question  of  fact  for  you  to  determine  in  this  case  as 
to  whether  or  not  this  was  a  dangerous  vocation  in  which 
the  plaintiff  was  engaged,  and,  if  so,  whether  the  nature 
of  his  employment,  whether  the  work  in  which  he  was 
engaged,  belonged  thereto,  or  was  required  of  him  there- 
by, or  whether  it  was  an  extraordinary  risk  or  not.  You 
will  notice  that  the  law  makes  a  distinction  as  to  the 
risks  and  hazards  that  are  extraordinary,  and  not  the 
usual  risks  of  his  employment.  It  is  the  duty  of  the 
master  to  point  out  those  which  are  unusual  and  extra- 
ordinary, and  call  the  attention  of  the  employee  to  them 
and  warn  him  of  his  danger. 

16.  "So  it  is  that  a  minor  assumes  the  ordinary  hazards 
and  risks  of  his  engagement  that  he  through  his  degree 
of  intelligence  knows,  or  should  know  and  appreciate, 
and  consequently  he  assumes  these  dangers  also  that 
are  so  open  and  obvious  to  his  senses  that  one  of  his 
age,  capacity,  and  experience  would,  in  the  exercise  of 
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ordinary  care  and  prudence,  common  to  persons  of  like 
age  and  experience,  laiow  and  appreciate,  and  would  be 
expected  to  be  sufficiently  attentive  and  alert  to  avoid. 
In  other  words,  the  minor's  assumption  of  the  hazards 
and  dangers  incident  to  his  employment  is  to  be  deter- 
mined by  his  capacity  to  know,  understand,  and  appreci- 
ate them,  and  his  caution,  alertness,  and  aptitude  as  well, 
to  avoid  them.  In  that  regard  you  have  the  right  to 
consider  the  witness  and  his  ability  as  to  alertness  and 
capacity,  and  that,  of  course,  gentlemen  of  the  jury,  is 
a  question  for  you  to  determine  as  to  the  facts,  as  to 
what  was  the  nature  of  his  employment,  what  was  the 
nature  of  his  work  and  what  was  the  hazard  and  risk, 
applying  the  law  as  I  have  given  it  to  you,  and  the  law 
as  I  have  given  it  to  you  is  the  standard  by  which  the 
plaintiff  is  to  be  judged,  as  to  whether  or  not  he  assumed 
the  risk  of  this  employment  with  a  knowledge  of  the 
defects,  and  is  thereby  prevented  from  recovering  in 
this  action.  *  * 

17.  "A  minor  assumes  the  ordinary  risk  of  any  employ- 
ment which  he  undertakes,  in  so  far  as  the  risks  are, 
or  ought  to  have  been,  appreciated  by  him,  whether  the 
source  of  his  knowledge  is  by  information,  observance, 
and  experience,  or  by  instructions  that  he  had  received. 
The  fact  that  the  plaintiff  was  a  minor  does  not  enlarge 
his  rights,  if  you  find  that  he  understood,  or  should  have 
understood,  the  danger.  This  is  to  be  taken  in  connec- 
tion with  what  I  have  already  instructed  you  in  regard 
to  the  law  applicable  to  a  minor." 

The  instruction  requested  was  properly  refused.  The 
instruction,  so  far  as  given  by  the  court  to  the  jury;  fully 
and  clearly  states  the  law  upon  the  subject,  and  was 
sufficient  to  enlighten  the  jury  on  the  question,  and 
enable  them  to  correctly  apply  the  facts  presented  to 
the  law  governing  the  case,  except  that  the  instruction 
should  have  also  made  it  clear  that  it  was  the  duty  of 
the  master  to  have  instructed  the  plaintiff  as  to  the 
dangers  incident  to  his  employment,  etc.,  but  it  is  obvious 
this  omission  is  one  concerning  which  the  plaintiff  alone 
would  be  in  position  to  complain.  It  is  fully  and  clearly 
established,  under  the  repeated  and  uniform  holdings 
of  this  court,  that  where  the  employee  is  immature  in 
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years,  and  is  inexperienced  in  the  work  in  which  he 
is  employed,  that  feature  becomes  of  importance  in 
determining  the  issue  as  to  whether  contributory  negli- 
gence may  be  imputed  to  him. 

18.  It  is  too  well  settled  to  justify  any  further  elucida- 
tion thereof  that,  under  such  circumstances,  it  becomes 
the  employer's  duty  to  give  the  minor  sufficient  notice 
of  the  dangers  incident  to  and  attending  his  employment, 
which  was  not  done  in  the  case  under  consideration. 
For  a  full  discussion  of  the  subject  enunciating  the  above 
rule,  see  Barrows,  Negligence,  119;  Gibson  v.  Oregon 
S.  L.  Ry.  Co.,  23  Or.  493,  496  (32  Pac.  295) ;  Westman  v. 
Wind  River  Lum.  Co.,  50  Or.  137,  141  (91  Pac.  478) ; 
Russell  V.  Oregon  R.  &  N.  Co.,  54  Or.  128  (102  Pac. 
619). 

19.  The  next  question  presented,  and  the  one  more 
difficult  of  solution,  concerns  the  submission  to  the  jury 
of  the  question  whether  the  company's  failure  to  provide 
rules  for  the  guidance  of  its  employees  might  be  taken 
into  consideration  by  the  jury  as  negligence  on  its  part. 
In  Wagner  v.  Portland,  40  Or.  389,  405  (60  Pac.  985: 
67  Pac.  305)  the  law  upon  this  subject  is  clearly  and 
concisely  stated  by  Mr.  Justice  Wolverton  thus:  "The 
question  whether  the  defendant  was  at  fault  in  omitting 
to  adopt  suitable  rules  is  not  one  for  the  jury,  unless 
there  is  something  in  the  testimony  from  which  the 
inference  may  be  drawn  that  it  was  practicable  to  have 
provided  against  the  occurrence  of  the  accident  com- 
plained of  by  such  a  rule.  The  court  say  in  Texas  & 
N.  O.  Co.  V.  Echols,  87  Tex.  339,  343  (27  S.  W.  60: 
28  S.  W.  517) :  'Whether  or  not  the  evidence  is  sufficient 
to  show  a  case  in  which  the  duty  to  make  rules  rested 
upon  the  defendant  is  a  question  of  law  for  the  court. 
If  the  facts  raised  that  issue,  it  should  have  been  sub- 
mitted to  the  jury;  otherwise  it  should  not.'  It  may 
occur  that  the  necessity  and  propriety  of  making  and 
promulgating  rules  in  a  given  case  are  so  obvious  as 
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to  make  the  matter  one  of  common  experience  and 
knowledge.  Such  a  condition  would  warrant  a  submission 
of  the  question  as  to  whether  the  defendant  was  at  fault 
in  omitting  its  duty  in  this  regard  to  the  jury  without 
evidence." 

20.  The  question  then  arises;  Has  plaintiff  brought 
himself  within  the  rule  as  thus  announced?  It  appears 
from  the  testimony  that  after  plaintiff  had,  three  times 
in  rapid  succession,  signaled  to  the  engineer  to  stop  the 
cars,  he  jumped  therefrom,  and  immediately  proceeded 
to  descend  by  climbing  down  the  framework  of  the  trestle, 
after  which  the  cars  ran  about  45  feet,  when  the  broken 
car,  carrying  with  it  the  other  cars  and  cable  attached 
thereto,  went  over  the  trestle,  resulting  in  the  injury 
complained  of.  It  is  also  apparent  that  the  company 
could  let  the  cars  down  by  steam  power,  which  was 
used  for  heavy  loads  only,  and  could  thereby  have  let 
them  run  more  slowly,  and  by  that  method  have  retained 
greater  control  over  them  than  by  the  use  of  the  brake 
for  that  purpose.  It  would  seem  that,  owing  to  the 
difficulties  reasonably  to  be  expected  in  lowering  damaged 
cars  to  the  repair  shops,  and  dangers  necessarily  incident 
thereto,  the  company  might  by  rules  have  provided  a 
method  of  inspection  more  conducive  to  the  safety  of 
its  employees  than  the  one  in  use,  including  therein  ample 
notice  to  coemployees  of  any  defects  discovered,  and 
some  manner  of  lowering  defective  cars  with  greater 
caution,  and  with  a  corresponding  degree  of  safety. 
The  evidence  discloses  that  the  work  involved  many  com- 
plications, and  the  risk  incurred  in  plaintiff's  occupation 
to  be  hazardous,  possibly  not  to  such  an  extent  as  to 
justify  the  court,  as  a  matter  of  law,  in  holding  the 
adoption  of  rules  necessary,  but  such  conditions  as 
reasonable  minds  might  draw  diffierent  inferences  there- 
from as  to  the  necessity  therefor,  making  the  question 
as  to  whether  such  rules  were  reasonably  necessary  one 
for  the  jury.    Bailey's  Master's  Liability,  72-75;  Harttvig 
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V.  N.  P.  L.  Co.,  19  Or.  522  (25  Pac.  358) ;  Knahtla  v.  O. 
S.  L.  R.  Co.,  21  Or.  136,  143  (27  Pac.  91) ;  Mast  v.  Kern, 
34  Or.  247,  251  (54  Pac.  950:  75  Am.  St.  Rep.  580); 
Rush  V.  Oregon  Power  Co.,  51  Or.  519  (95  Pac.  193) ; 
Crawford  v.  United  Rys.  &  Elec.  Co.,  101  Md.  402  (61  Atl. 
287,  291 :  70  L.  R.  A.  489)  ;  McGovem  v.  Central  V.  R. 
Co.,  123  N.  Y.  280,  289  (25  N.  E.  373). 

21.  It  is  argued  in  this  connection,  however,  that  plain- 
tiff assumed  the  risks  incident  to  his  employment,  which 
Included  the  taking  of  the  defective  and  injured  cars 
to  the  shop,  and  that  he  knew  the  flange  was  broken, 
and  that  the  cotter  pin  was  missing,  constituting  such 
defects  that  the  danger  thereto  was  apparent  to  any- 
one, including  one  of  his  age  and  experience,  by  reason 
of  which  it  is  argued  that  plaintiff's  negligence  in  not 
placing  a  pin  in  the  axle  to  hold  the  wheel  was  the 
proximate  cause  of  the  injury.  But  plaintiff  testifies  that 
he  had  no  knowledge  of  the  broken  flange  which  the 
evidence  discloses  was  upon  the  wheel  where  the  linch 
pin  was  missing,  and  it  further  appears  that  it  was 
nothing  unusual  to  run  the  cars  with  the  cotter  pin 
missing ;  the  cars  in  such  cases  being  held  upon  the  track 
with  a  reasonable  degree  of  safety  by  the  flange  of  the 
wheel.  The  wheel  probably  came  off  as  a  result  of  the 
broken  flange,  of  which  plaintiff,  as  stated,  had  no  know- 
ledge. It  is  also  clear  that  the  car  was  not  sent  to  the 
shop  on  account  of  the  missing  pin,  but  because  of  the 
broken  flange.  Under  the  showing  made  these  were 
question  for  the  jury,  and  the  cause  was  properly  sub- 
mitted to  them. 

22.  It  is  also  maintained  that  the  court  erred  in  not 
instructing  the  jury  that  the  measure  of  damages  in  these 
cases  is  the  difference  between  the  earning  capacity  of 
the  injured  party  before  and  after  the  accident,  and  not 
by  what  has  been  actually  earned  since  the  injury  was 
received.  The  court  instructed  extensively  on  this  sub- 
ject,  and,   so   far   as   given,   correctly   stated   the   law 
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(Ridings  v.  Marion  County,  50  Or.  30:  91  Pac.  22). 
and,  while  the  instruction  to  the  effect  suggested,  if  it 
had  been  added  thereto,  would  probably  have  conveyed  to 
the  jury  a  more  comprehensive  knowledge  of  the  law 
applicable,  the  bill  of  exceptions  does  not  disclose  that 
an  instruction  bearing  on  this  phase  of  the  case  was 
requested,  in  the  absence  of  which  defendant  cannot  on 
appeal  urge  its  omission  as  reversible  error.  Beadle 
V.  Paine,  46  Or.  424  (80  Pac.  903). 

23.  Concerning  the  last  point  presented,  it  is  urged 
that  it  was  error  to  enter  judgment  against  one  of  the 
defendants.  In  this  connection  the  instructions  given, 
as  well  as  those  tendered  but  refused,  together  with 
the  conduct  of  the  trial  throughout,  treats  the  Beaver 
Hill  Coal  Company  as  the  defendant  against  which  the 
negligence  is  charged  and  the  damages  claimed,  and  no 
objection  was  interposed  at  the  trial,  nor  until  heard 
in  this  court,  as  to  the  procedure  in  that  respect.  The 
judgment  against  the  Beaver  Hill  Coal  Company 
amounted  to  a  dismissal  as  to  Daniel  Maher,  and  appel- 
lant is  in  no  way  prejudiced  thereby.  Sections  180,  181, 
B.  &  C.  Comp. ;  Cooley,  Torts,  145;  Krebs  Hop  Co.  v. 
Taylor,  52  Or.  627  (98  Pac.  494) ;  Davis  v.  Taylor,  41 
111.  405 ;  Illinois  C.  R.  Co.  v.  Foulks,  191  111.  57,  71  (60 
N.  E.  890). 

Finding  no  error  in  the  record  prejudicial  to  appellant, 
the  judgment  of  the  circuit  court  is  affirmed. 

Affirmed. 


Arerued  May  5,  decided  July  18.  1900. 
ROESCH   V.  HENRY. 

[108  Pac.  489.] 

Intoxicating  Liquors  —  Local  Option— Elections  —  Applicatiok  and 
Procerdinos  Thereon— "Legal  Voters." 

1.  Laws  1005,  p.  41.  provides  that  whenever  a  petition  therefor,  slGrned  by 
not  less  than  10  per  cent  of  the  "registered  voters"  of  any  county,  shall  be 
filed  with  the  county  clerk,  the  county  court  shall  order  an  election  to 
determine  whether  the  sale  of  intoxicating  liquors  shall  be  prohibited  In  such 
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county,  and  that.  In  determining  whether  any  such  petition  contains  the 
requisite  percentage  of  "leiral  voters."  said  percentage  shall  be  based  on  the 
total  vote  in  such  county  for  Justice  of  the  Supreme  Court  at  the  last  pre- 
ceding general  election,  provided  that  in  no  event  shall  more  than  five 
hundred  petitioners  who  are  legal  voters  be  necessary  upon  any  such  petition, 
and  "the  county  clerk  shall,  upon  receipt  of  such  petition,  immediately  file  the 
same,  and  shall  compare  the  signatures  of  the  electors  signing  the  same  with 
their  signatures  on  the  registration  books  of  the  election  then  pending,  or,  if 
none  pending,  with  the  signatures  on  the  registration  books  and  blanks  on  file 
in  his  office  for  the  preceding  general  election."  Held,  that  the  phrase  "legal 
voters"  as  used  in  the  law  is  a  synonym  for  "registered  voters.*'  and  that  no 
qualified  elector  is  a  competent  petitioner  for  a  local  option  election  unless 
his  signature  appears  on  the  registration  books,  the  privilege  of  signing  such 
a  petition  not  being  a  right  of  franchise  in  which  all  the  electors  enumerated 
In  Section  2,  Article  II,  Constitution  of  Oregon,  may  participate,  but  whether 
there  is  a  sufficient  number  of  signers  is  to  be  determined  by  comparing  such 
number  with  the  number  who  last  voted  for  Justice,  and  the  number  of 
registered  voters  In  a  district  is  only  Important  for  the  purpose  of  comparing 
the  signatures  of  the  petitioners  with  the  signatures  on  the  registration 
books. 

Intoxicating  Liquors  —  Local  Option  —  Elbction  —  Order  —  **Lboal 
Voters"— "Registered  Voters." 

8.  A  county  court,  in  considering  a  petition  for  an  election  to  determine 
whether  the  sale  of  intoxicating  liquors  shall  be  prohibited  in  the  county, 
recited  in  their  order  that  the  matter  came  before  them  on  the  petition  of 
"legal  voters"  of  the  county,  and  that,  "It  appearing  to  the  court  that  said 
petition  Is  signed  by  more  than  10  per  cent  of  the  qualified  electors,  *  *  and 
has  been  properly  compared  and  certified  to  be  genuine  and  is  in  all  respects 
In  due  form  of  law,  it  is  therefore  considered  and  ordered  by  the  court  that 
the  prayer  of  said  petition  be  and  the  same  is  hereby  granted."  Held,  that 
the  terms  "legal  voters"  and  "qualified  electors"  as  used  In  the  order  are  not 
equivalent  to  "registered  voters"  as  used  In  Laws  1906,  p.  41,  providing  for  the 
calling  of  an  election  to  determine  whether  the  sale  of  Intoxicating  liquors 
shall  be  prohibited  on  petition  of  10  per  cent  of  the  "registered  voters." 

Intoxicating  Liquors— Local  Option  —  Elections  —  Declaration  of 
Result— Injunction. 

8.  A  complaint,  in  proceedings  to  restrain  the  county  Judge  and  com- 
missioners of  a  county  from  declaring  the  result  of  an  election  to  determine 
whether  the  sale  of  intoxicating  liquors  should  be  prohibited,  alleged  that  the 
county  court,  in  making  the  order  for  such  election,  acted  without  Jurisdic- 
tion, in  that  the  said  petition  did  not  contain  the  requisite  number  of  names 
of  persons  who  are  legal  voters  in  the  county.  The  county  court  in  calling  the 
election  acted  under  Laws  1906.  p.  41.  providing  for  calling  such  an  election  on 
a  petition  signed  by  not  less  than  10  per  cent  of  the  "registered  voters"  of  a 
county,  but* that  in  no  event  shall  it  be  necessary  to  secure  more  than  five 
hundred  petitioners  "who  are  legal  voters."  Held,  that  the  allegation  of  the 
complaint  was  insufficient  to  contest  the  validity  of  the  order,  because  atten- 
tion was  not  specifically  called  to  the  class  of  persons  who  were  qualified 
petitioners. 

Intoxicating  Liquors— Local  Option— Notice  of  Election. 

4.  A  notice  of  an  election,  to  be  held  to  determine  whether  the  sale  of 
intoxicating  liquors  should  be  prohibited  in  the  county  which  follows  the 
form  prescribed  by  the  statute  (Laws  1906,  p.  46.  fi  7),  Is  sufficient,  although  the 
signature  of  the  county  clerk  was  printed  and  his  official  seal  was  not 
attached. 
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Intoxicating  Liquors  —  Local  Option  — Notick  op  Election  — Who 
May  Post. 

5.  Laws  1906.  p.  46,  fi  7,  makes  it  the  daty  of  the  aherlfT,  before  the  holding 
of  any  local  option  election,  to  post  the  notices  which  have  been  delivered  to 
him  by  the  county  clerk.  The  notices  prescribed  by  said  Section  7  are  not  to 
be  Issued  in  the  name  of  the  Htate,  nor  directed  to  any  person.  HeM,  that 
the  election  was  not  affected  by  the  posting;  of  the  notices  by  private  persons. 

Intoxicating  Liquors— Local  Option— Notice  of  Election. 

0.  Laws  1006,  p.  44,  §  4.  provides  that  no  person  shall  be  qualified  to  vote  at 
any  local  option  election  who  would  not  be  qualified  to  vote  at  that  election 
for  precinct  and  county  officers  in  that  precinct  in  which  he  offers  to  vote, 
and  Section  2770.  B.  A  O.  Oomp.,  provides  that  all  qualified  electors  shall  vote 
in  the  election  precinct  in  the  county  where  they  may  reside  for  county 
officers.  In  a  local  option  election  In  a  county,  there  were  1,906  votes  cast  in 
favor  of  prohibition,  and  1,^X)6  against  It.  In  a  precinct  in  which  the  notices  of 
election  w^ere  not  posted  as  prescribed  by  law,  the  number  of  regfistered  voters 
were  thirty-eight,  and  at  the  election  therein  nine  votes  were  ca.st  in  favor 
of  prohibition  and  twenty-two  cast  against  it.  The  (rreatest  number  of  votes 
cast  for  any  officer  In  the  county  at  the  election  in  which  the  question  of  local 
option  was  passed  upon  was  8.487.  or  852  more  than  were  registered.  Held^ 
that  the  failure  to  properly  post  the  notices  in  that  precinct  did  not  Invalidate 
the  election,  as  the  number  of  votes  In  that  precinct  could  not  affect  the 
general  result. 

Jurisdiction— Local  Option— Notice  of  Election. 

7.  Jurisdiction  comes,  In  the  first  instance,  from  the  petition  and  order  of 
the  county  court  submitting  the  question  of  prohibition  to  a  vote,  and  not 
from  the  notice,  which  Is  a  mere  incident,  and  therefore  a  substantial  compli- 
ance with  the  statute  is  all  that  Is  required. 

(From  opinion  of  Mr.  Justice  MoBride.) 

From  Union:  Thomas  H.  Crawford,  Judge. 

This  suit  was  commenced  in  the  circuit  court  of  Union 
County,  by  Julius  Roesch  against  J.  C.  Henry,  county 
judge,  J.  M.  Selder  and  Ben  Brown,  as  county  commis- 
sioners, constituting  the  county  court  for  Union  County, 
Oregon,  for  the  transaction  of  county  business,  to  restrain 
them,  as  such  officers,  from  declaring  the  result  of  a 
local  option  election.  From  a  decree  dismissing  the  suit, 
plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  B.  F.  Wilson  and  Mr.  Charles  H.  Finn,  with  an  oral 
argument  by  Mr.  Finn. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Francis  S.  Ivanhoe,  district  attorney,  with  oral 
arguments  by  Mr.  Ivanhoe  and  Mr.  Andrew  M.  Crawford, 
Attorney  General. 


lA. 
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Opinion  by  Mr.  Chief  Justice  Moore. 

This  is  an  appeal  by  Julius  Roesch,  a  brewer  at  La 
Grande,  from  a  decree  dismissing  a  suit  instituted  to 
restrain  the  county  judge  and  commissioners  of  Union 
County  from  declaring  the  result  of  an  election,  held 
therein  June  1,  1908,  for  the  purpose  of  determining 
whether  or  not  the  sale  of  intoxicating  liquors,  as  a 
beverage,  should  be  prohibited,  and  to  enjoin  them  from 
interdicting  such  sales.  It  is  contended  by  plaintiff's 
counsel  that  the  requirements  of  the  local  option  liquor 
law  were  not  complied  with  in  the  following  particulars : 
(1)  The  sufficiency  of  the  petition  initiating  the  pro- 
ceedings was  not  determined  by  defendants  when  the 
election  was  ordered;  (2)  the  notices  of  election  were 
insufficient;  (3)  they  were  not  posted  as  required  by 
law.  Based  on  these  alleged  defects,  it  is  insisted  that 
in  dismissing  the  suit,  and  in  failing  to  grant  the  relief 
invoked,  errors  were  committed.  We  shall  consider 
these  questions  in  the  order  stated. 

1.  The  complaint  sets  forth  a  copy  of  the  authoriza- 
tion of  the  election  as  follows: 

"Now  at  this  time,  to  wit,  on  the  second  day 
of  April,  A.  D.  1908,  this  matter  came  before  the  court 
upon  the  petition  of  W.  A.  Worstel  and  others,  legal 
voters  of  Union  County,  Oregon,  praying  that  an  election 
be  held  on  Monday,  the  first  day  of  June,  A.  D.  1908,  the 
same  being  the  time  for  the  general  election  in  Oregon 
for  State  and  county  officers,  to  determine  whether  or 
not  the  sale  of  intoxicating  liquors  shall  be  prohibited 
in  said  Union  County,  Oregon;  and,  it  appearing  to  the 
court  that  said  petition  is  signed  by  more  than  ten  per 
cent  of  the  qualified  electors  of  Union  County,  as  required 
by  law,  and  has  been  properly  compared  and  certified  to 
be  genuine,  and  is  in  all  respects  in  due  form  of  law, 
it  is  therefore  considered  and  ordered  by  the  court  that 
the  prayer  of  said  petition  be,  and  the  same  hereby  is, 
granted.  It  is  further  ordered  that  an  election  within 
Union  County  as  a  whole  be  had  on  the  first  day  of  June, 
A.  D.  1908,  to  determine  whether  the  sale  of  intoxicating 
liquors  shall  be  prohibited  in  such  county.    It  is  further 
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ordered  that  the  county  clerk  of  Union  County,  Oregon, 
be  and  he  hereby  is,  ordered  and  directed  to  give  tiie 
notice  of  said  election  in  the  manner  and  at  the  time 
required  by  law." 

It  is  argued  by  plaintiff's  counsel  that  the  county  court 
of  Union  County  is  a  tribunal  of  limited  power;  that  no 
presumptions  or  inferences  can  be  indulged  in  aid  of 
its  record,  which  must  speak  for  itself;  that  the  order 
quoted  fails  to  state  the  probative  facts  necessary  to  con- 
fer jurisdiction  of  the  subject  matter;  and  that  hence  its 
pretended  authorization  of  the  election  was  void. 

In  order  to  understand  clearly  the  legal  principle 
insisted  upon,  parts  of  the  local  option  law  (Laws  1905, 
p.  41)  will  be  set  forth  to  wit: 

"Whenever  a  petition  therefor  signed  by  not  less  than 
ten  per  cent  of  the  registered  voters  of  any  county  in  the 
State,  or  subdivision  of  any  county,  or  precinct  of  a 
county,  shall  be  filed  with  the  county  clerk  of  such  county, 
in  the  manner  in  this  act  prescribed,  the  county  court  of 
such  county  shall  order  an  election  to  be  held  at  the  time 
mentioned  in  such  petition,  and  in  the  entire  district 
mentioned  in  such  petition,  to  determine  whether  the  sale 
of  intoxicating  liquors  shall  be  prohibited  in  such  county 
or  subdivision  of  such  county  or  in  such  precinct.  In 
determining  whether  any  such  petition  contains  the 
requisite  percentage  of  legal  voters,  said  percentage  shall 
be  based  on  the  total  vote  in  such  county  or  subdivision 
of  county,  or  in  such  precinct,  as  the  case  may  be,  for 
Justice  of  the  Supreme  Court,  at  the  last  preceding 
election;  Provided,  that  in  no  event  shall  more  than 
five  hundred  petitioners,  who  are  legal  voters,  oe  neces- 
sary upon  any  petition  to  require  an  election  as  herein 
provided:  Section  I.  *  *  The  county  clerk  shall,  upon 
receipt  of  such  petition,  immediately  file  the  same  and 
shall  thereupon  compare  the  signatures  of  the  electors 
signing  the  same  with  their  sij^natures  on  the  registra- 
tion books  of  the  election  then  pending,  or  if  no.ne  pend- 
ing, then  with  the  signatures  on  the  registration  books 
and  blanks  on  file  in  his  office  for  the  preceding  general 
election."    Section  6. 
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It  will  be  noted  that  section  1  of  the  act  requires  the 
petitioners  for  a  local  option  election  to  be  "registered 
voters."  The  phrase  "legal  voters"  is  also  used  in  that 
section,  but  it  was  evidently  employed  as  a  snyonym 
for  the  term  "registered  voters,"  and  to  avoid  a  repetition 
thereof.  The  phrase  "legal  voters"  also  appears  in  sec- 
tion 5  of  the  act  in  the  form  prescribed  for  the  petition. 
It  will  be  remembered  that  the  county  clerk  is  directed 
to  compare  with  their  handwriting  the  petitioners'  signa- 
tures as  they  appear  on  the  registration  books  and  blanks 
on  file  in  his  office.  Construing  these  clauses  in  pari' 
materia,  it  is  manifest  that  no  qualified  elector  or  legal 
voter  is  a  competent  petitioner  for  a  local  option  election 
unless  his  signature  appears  on  the  registration  books 
of  the  election  then  pending;  or,  if  no  election  be  pend- 
ing, then  his  signature  must  appear  on  the  registration 
books  and  blanks  of  the  preceding  general  election.  The 
privilege  of  signing  a  petition,  to  initiate  a  local  option 
election,  is  not  a  right  of  franchise  in  which  all  electors 
enumerated  in  the  organic  law  (Section  2,  Article  II, 
Constitution  of  Oregon)  can  participate. 

2.  The  act  under  consideration  does  not  specify  any 
particular  day  during  which  the  signatures  to  the  petition 
must  be  obtained,  nor  does  it  require  that  any  notice 
should  be  given  that  a  petition  will  be  circulated.  As 
only  10  per  cent  of  the  registered  voters  are  necessary 
to  cause  a  local'  option  measure  to  be  submitted  for  ratifi- 
cation or  rejection,  the  signing  of  a  petition  for  that 
purpose  is  not  the  expression  of  a  choice  in  favor  of, 
or  opposed  to,  prohibiting  the  sale  of  intoxicating  liquors ; 
and  hence  the  appending  of  signatures  to  the  petition  is 
not  an  election.  This  being  so,  the  qualifications  of  the 
petitioners  may  be  limited  and  restricted  in  such  manner 
as  may  be  prescribed.  An  examination  of  the  order  of 
the  county  court,  hereinbefore  quoted,  will  show  that  no 
express  finding  is  made  that  the  petition  had  been  signed 
by  "registered  voters,"  though  the  order  uses  the  phrases 
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"legal  voters"  and  "qualified  electors."  These  latter  terms, 
however,  are  interchangeable;  but,  as  an  elector  who 
has  not  registered  is  entitled  to  vote  at  an  election,  by 
making  the  required  proof  (Laws  1905,  p.  259),  it  fol- 
lows that  the  term  "legal  voters"  or  "qualified  electors" 
is  not  equivalent  to  the  phrase  "registered  voters." 

3.  That  part  of  the  complaint,  as  set  forth  in  plain- 
tiffs brief,  which  challenges  the  sufficiency  of  the  authori- 
zation of  the  local  option  election,  is  as  follows: 

"That  defendants,  acting  as  the  county  court  of  Union 
County,  Oregon,  for  the  transaction  of  county  business, 
in  the  making  of  the  said  order  of  April  2,  1908,  ordering 
and  directing  that  an  election  be  held  to  determine 
whether  or  not  the  sale  of  intoxicating  liquors  should  be 
prohibited  in  Union  County  as  a  whole,  acted  without 
jurisdiction,  in  that  the  said  petition  did  not,  and  does 
not,  contain  the  requisite  number  of  names  of  persons 
who  were  legal  voters  of  Union  County,  Oregon,  as  pro- 
vided by  law;  and  the  said  order  of  April  2,  1908,  so 
submitting  the  said  question  to  the  legal  voters  of  Union 
County  at  the  said  election,  was  and  is  null  and  void." 

It  will  be  seen  from  the  language  so  quoted  that  the 
gist  of  the  allegation  is  that  the  petition  did  not  contain 
the  requisite  number  of  names  of  persons  who  were 
legal  voters  of  Union  County,  Oregon.  It  is  not  charged 
in  the  complaint  that  the  petition  did  not  contain  the 
necessary  number  of  "registered  voters."  The  answer 
alleges  that  the  petition  embraced  the  nanles  of  542  legal 
voters,  "as  shown  by  the  registration  of  voters  of  said 
county,"  and  that  the  total  number  of  votes  cast  therein 
for  Justice  of  the  Supreme  Court  at  the  last  preceding 
general  election  was  3,030.  This  averment  was  denied 
in  the  reply ;  and,  based  upon  such  issue,  the  court,  from 
the  evidence  submitted,  found  the  facts  as  thus  alleged 
in  the  answer. 

If  the  question  of  local  option  were  invariably  sub- 
mitted when  a  general  election  is  held,  it  can  readily 
be  seen  that  the  number  of  registered  voters  would  pos- 
sibly  increase  each  day  while  the  petition  was  being 
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circulated,  so  that  it  might  be  difficult  to  determine  when 
the  signatures  of  the  required  percentage  of  the  registered 
voters  had  been  secured.  As  the  voters  of  a  county  must 
be  registered  in  the  even-numbered  years  (Section  2865, 
B.  &  C.  Comp) — ^that  is,  during  the  year  a  general  election 
is  held  (Section  14,  Article  II,  Constitution  of  Oregon, 
as  amended  by  laws  1909,  p.  8) — ^and,  as  an  election  to 
determine  whether  or  not  the  sale  of  intoxicating  liquors 
shall  be  prohibited  can  occur  only  on  the  first  Monday 
in  June  of  any  year  (Laws  1905,  p.  43,  §  3),  it  can 
be  perceived  that,  if  a  local  option  election  is  held  in 
the  odd-numbered  year,  the  required  number  of  petition- 
ers, if  less  than  500,  could  be  determined  only  from  an 
inspection  of  the  registration  books  and  blanks  of  the 
preceding  year.  To  avoid  any  uncertainty  that  might 
arise  from  the  increasing  registration  of  voters  when  a 
local  option  election  is  held  at  the  time  of  a  general 
election,  section  1  of  the  local  option  law  was  evidently 
so  framed  as  to  make  the  vote  cast  for  Justice  of  the 
Supreme  Court  at  the  last  preceding  general  election 
equivalent  to  the  number  of  voters  who  have  been  regis- 
tered. Therefore,  in  all  local  option  elections  the  number 
of  registered  voters  in  a  given  district  at  any  particular 
time  is  immaterial,  except  for  the  purpose  of  comparing 
the  signature  of  the  petitioners  with  their  signatures  on 
the  registration  books  and  blanks,  since  the  total  vote 
cast  in  a  county,  or  in  a  subdivision  thereof,  or  in  a 
precinct  therein,  as  the  case  may  be,  for  Justice  of  the 
Supreme  Court  at  the  last  preceding  general  election 
constantly  forms  the  basis  for  computation  in  determin- 
ing whether  or  not  a  petition  contains  the  requisite 
number  of  signatures,  except  where  500  registered 
petitioners  are  secured. 

In  the  case  at  bar,  if  the  order  authorizing  the  election 
had  expressly  stated  that  the  petition  contained  the  names 
of  not  less  than  500  registered  voters  of  Union  County, 
the  finding  would  have  been  sufficient.     So,  too,  in  any 
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case,  if  the  petition  was  not  signed  by  500  registered 
voters,  the  order  of  the  county  court  could  state  the  num- 
ber of  such  registered  voters  whose  names  were  appended 
to  the  petition,  and  give  the  total  vote  cast  for  Justice 
of  the  Supreme  Court  at  the  last  preceding  general  elec- 
tion in  the  county,  or  in  a  subdivision  thereof,  or  in  a 
precinct  therein,  as  the  case  might  be;  and  such  con- 
clusions of  fact  would  be  ample.  It  would  be  easy,  to 
determine,  from  such  recital  in  the  order,  whether  or  not 
the  number  of  petitioners  who  were  registered  voters 
sustained  the  proper  ratio  to  the  total  vote  so  cast  for 
M  Justice  of  the  Supreme  Court,  without  deducing  the 
legal  conclusion  that  the  petition  was  signed  by  not  less 
than  10  per  cent  of  the  registered  voters  of  the  specified 
territory.  It  will  be  remembered  that  the  part  of  the 
complaint  hereinbefore  quoted  does  not  aver  that  the 
order  of  the  county  court  authorizing  the  local  option 
election  is  void,  in  that  the  petition  did  not  contain  the 
requisite  number  of  names  of  persons  who  were  "regis- 
tereS"  voters  of  Union  County.  The  answer  denies  the 
allegations  of  the  complaint,  and  avers  that  the  petition 
contained  the  names  of  542  legal  voters,  "as  shown  by 
the  registration  of  voters  of  said  county."  No  demurrer 
was  interposed  to  the  answer,  and  the  averments  of  new 
matter  therein  were  denied  in  the  reply. 

The  allegation  of  the  complaint  is  insufficient  to  contest 
the  validity  of  the  order  of  the  county  court,  because 
attention  is  not  thereby  specifically  called  to  the  class 
of  persons  who  are  qualified  petitioners.  The  answer 
distinctly  alleges  that  the  petition  contained  the  requisite 
number  of  "registered  voters";  and,  as  such  averment 
was  not  challenged  by  demurrer,  it  will  be  assumed,  with- 
out deciding  the  question,  that  the  order  of  the  county 
court  authorizing  the  local  option  election  was  subject 
to  review.  Based  on  the  issue  made  by  the  reply,  the 
original  petition  for  the  local  option  election,  having 
been  identified,  was  offered  in  evidence,  and  has  been 
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sent  up  to  this  court.  Ed  Wright,  the  deputy  county 
clerk  of  Union  County,  testified  that  the  names  subscribed 
to  the  local  option  petition  were  compared  with  the  regis- 
tration books  of  that  county  for  the  year  1908,  and  it 
was  found  that  542  of  the  petitioners  had  been  registered 
and  were  legal  voters.  This  witness  also  identified  an 
abstract  of  the  returns  of  the  votes  cast  in  the  several 
precincts  of  that  county  at  the  last  preceding  general 
election,  and  stated  that  the  total  vote  so  given  for  Justice 
of  the  Supreme  Court  was  3,030.  The  court  made  findings 
of  fact  according  to  such  testimony,  and  conformable 
with  the  averments  of  the  answer. 

We  conclude  that,  if  the  order  complained  of  was 
defective  because  of  the  insufiiciency  of  the  findings,  the 
imperfection  was  not  particularly  pointed  out  by  the 
averments  of  the  complaint ;  that  the  evidence  submitted 
at  the  trial  herein  on  the  issue  made  by  the  answer  and 
reply  justified  the  finding  made  by  the  court,  and  that 
such  conclusion  of  fact  demonstrates  that  the  county 
court  properly  ordered  an  election  to  be  held  to  determine 
whether  or  not  the  sale  of  intoxicating  liquors  should 
be  prohibited  in  the  entire  county. 

4.  It  is  maintained  by  plaintiff's  counsel  that,  because 
the  notices  of  the  local  option  election  did  not  have  the 
name  of  the  county  clerk  written  thereon,  nor  his  signa- 
ture attested  by  the  seal  of  the  county  court,  the  print- 
ing of  his  name  on  the  notices  was  ineffectual  and  did 
not  impart  that  information  which  they  were  designed 
to  supply.  One  of  the  notices,  which,  from  its  appearance, 
was  posted,  having  been  identified,  was  received  in  evi- 
dence, and  has  been  sent  up  with  the  transcript.  This 
notice  complied  with  the  form  prescribed  by  the  local 
option  law  (section  7),  which  does  not  direct  that  such 
notices  shall  be  signed  by  the  county  clerk  or  authenti- 
cated by  a  seal.  In  Herrick  v.  Monnlh  37  Minn.  250  (33 
N.  W.  849:  5  Am.  St.  Rep.  841),  in  determining  the 
sufficiency  of  process,  it  was  held  that  any  signature. 
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whether  written,  printed,  or  lithographed,  which  the 
party  issuing  the  summons  might  adopt  as  his  own,  was 
sufficient.  It  has  been  ruled  by  this  court  that,  where 
an  officer  adopts  a  printed  signature  as  his  own,  such 
use  is  adequate  for  the  purpose  for  which  it  was  employed. 
State  V.  Belding,  43  Or.  95  (71  Pac.  330) ;  State  v.  Gugli- 
elmo,  46  Or.  250  (79  Pac.  577:  80  Pac.  103:  69  L.  R.  A. 
466).    The  notices  were,  in  our  opinion,  sufficient. 

5.  It  is  argued  by  plaintiff's  counsel  that  because  some 
of  the  notices  of  election  were  posted  by  persons  who 
were  not  deputies  of  the  sheriff,  the  advertisement  so 
given  was  unavailing.  The  local  option  law  imposes  on 
the  sheriff  the  duty  to  post  five  election  notices  in  each 
precinct  in  which  a  vote  upon  the  question  of  prohibition 
is  to  be  taken,  and  thereupon  briefly  to  enter  of  record 
his  compliance  with  such  requirements.  Laws  1905,  p. 
45,  §  7.  The  transcript  herein  shows  that  the  required 
number  of  notices  were  posted  in  10  of  the  22  precincts 
of  Union  County  by  the  sheriff  thereof,  as  evidenced  by 
his  several  certificates  showing  when  and  where  each 
notice  was  put  up.  In  the  remaining  precincts,  however, 
the  notices  were  posted  by  persons  who  were  not  specially 
appointed  by  written  authority,  but  who,  respectively, 
made  similar  proof  by  affidavits.  The  election  notice 
prescribed  by  section  7  of  the  local  option  law  is  not 
issued  in  the  name  of  the  State,  nor  is  it  directed  to 
any  person.  The  posting  of  the  notice  could  as  well  be 
done  by  a  private  person  as  by  a  public  officer,  except 
that  the  latter  only  could  be  compelled  to  perfprm  such 
service,  and  for  any  failure  in  that  respect  he  might, 
by  proper  enactment,  be  held  responsible  for  a  breach 
of  the  duty.  The  sheriff  has  been  designated  by  the 
statute  as  the  officer  to  post  local  option  election  notices. 
If,  in  the  performance  of  that  duty,  he  employs  persons 
whom  he  does  not,  by  special  written  appointment, 
authorize  to  perform  such  service  (Section  1012,  B.  &  C. 
Comp.),  and  the  persons  so  selected  discharge  that  duty 
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properly,  the  only  credit  he  usually  receives  is  the  satis- 
faction of  having  performed  an  obligation  which  the  law 
imposed.  If  his  agents  fail,  however,  to  post  the  notices 
properly,  in  consequence  of  which  the  will  of  a  majority 
of  the  people,  expressed  at  the  polls,  is  defeated,  the 
sheriff  must  necessarily  be  subjected  to  the  just  censure 
which  an  outraged  public  entertains.  The  self-approba- 
tion for  an  obligation  faithfully  performed,  and  the  blame 
of  the  community  for  a  service  neglected,  are  generally 
sufficient  inducements  to  guarantee  the  performance  of  a 
public  duty  enjoined.  These  propelling  incentives  support 
the  conclusion  that  a  sheriff  may  select  as  his  agents 
persons  whom  he  does  not  specially  appoint  as  deputies, 
and  that  they  may  legally  post  local  option  election  notices. 
Thus  in  Jordmi  v.  Hayne,  36  Iowa  9,  16,  a  tax  in  aid  of 
the  construction  of  a  railroad  having  been  voted  at  a 
special  election  held  for  that  purpose,  the  regularity  of 
the  proceedings  was  challenged  by  certiorari,  on  the 
ground,  inter  alia,  that  the  notices  of  election  were  not 
posted  by  the  proper  person.  In  deciding  the  case  it  is 
said :  "The  return  shows  that  the  notices  of  the  election 
required  by  law  were  given.  The  fact  that  they  were 
posted  by  the  clerk  instead  of  the  trustees  does  not  affect 
their  sufficiency.  The  trustees  in  this  matter  acted 
through  the  clerk  as  their  agent."  To  the  same  effect 
see  Battis  v.  Price,  2  Pears.  (Pa.)  456,  459;  Phillips  v. 
Town  of  Albany,  28  Wis.  340,  356. 

The  plaintiff's  counsel,  invoking  the  rule  announced  in 
the  case  of  Guernsey  v.  McHaley,  52  Or.  555  (98  Pac. 
158),  contend  that  as  one  of  the  sheriff's  agents  posted 
only  three  election  notices  in  Kamela  precinct,  such  failure 
strictly  to  comply  with  the  requirements  of  the  local  option 
law  invalidated  the  election  in  the  entire  county.  The 
transcript  herein  shows  that  in  Union  County,  at  the 
election  specified,  1,995  votes  were  cast  in  favor  of  pro- 
hibition, and  1,305  against  it,  thus  giving  a  majority  in 
support  of  the  measure  of  690,  making  the  total  vote  upon 
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the  question  3,300,  while  the  number  of  legal  voters  who 
registered  prior  to  the  election  was  only  3,085,  and  the 
pleadings  admit  that  the  greatest  number  of  votes  cast 
for  any  officer  was  3,437.  In  the  precinct  in  which  only 
three  election  notices  were  posted  the  number  of  regis- 
tered voters  was  38,  and  at  the  election  therein  nine  votes 
were  cast  in  favor  of  prohibition  and  22  against  it.  The 
case  to  which  attention  is  called  was  a  suit  to  enjoin 
the  making  of  an  order  prohibiting  the  sale  of  intoxicat- 
ing liquors  in  Grant  County,  pursuant  to  an  election  held 
therein  June  1, 1908.  As  stated  in  the  opinion,  it  appeared 
that  in  one  precinct  no  election  notices  were  posted.  In 
another  precinct  only  three  notices  were  put  up,  and 
were  so  posted  only  eight  days  before  election;  and  in 
two  other  precincts  five  notices  were  put  up  in  each,  ten 
and  eleven  days,  respectively,  before  election.  Based 
upon  such  showing,  it  was  held  that  the  failure  of  the 
sheriff  strictly  to  comply  with  the  requirements  of  the 
provision  of  the  local  option  law  rendered  the  election 
nugatory.  In  reaching  that  conclusion  Mr.  Chief  Justice 
Bean  observes:  "It  is  said  that  ho  substantial  injury 
resulted  in  the  case  under  consideration  from  the  failure 
to  post  the  notices  as  required  by  law,  but  this  can 
never  be  known.  There  were,  in  fact,  less  votes  cast  on 
the  question  of  prohibition  than  for  some  of  the  county 
officers,  and  there  is  no  means  of  determining  how  many 
voters  did  not  attend  the  election  who  would  have  done 
so  if  they  had  been  advised  that  such  question  was  to 
be  submitted."  We  have  re-examined  the  record  in  the 
case  of  Guernsey  v.  McHaley,  supra,  on  file  in  this  court, 
and  discover  that  at  the  election  in  the  entire  county 
695  votes  were  cast  in  favor  of  prohibition  and  673 
against  it,  making  a  majority  of  only  22  in  support  of 
the  measure.  It  was  stipulated  by  the  parties  to  that 
suit  that  112  qualified  electors  of  Grant  County  voted 
for  county  officers  who  did  not  vote  in  favor  of  or 
against  prohibiting  the  sale  of  intoxicating  liquors.     It 
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can  thus  be  seen  that  if  22  of  such  number  who  did  not 
express  at  the  polls  an  opinion  upon  the  question  of 
prohibition  had  voted  against  the  measure,  it  would  have 
been  defeated.  It  will  be  remembered  that  no  notices 
were  put  up  in  one  precinct  in  Grant  County,  and  that 
in  three  other  precincts  therein  the  notices  were  posted 
in  advance  only  eight,  ten  and  eleven  days,  respectively, 
when  the  local  option  law  requires  that  such  notices  shall 
be  posted  at  least  twelve  days  prior  to  an  election.  Laws 
1905,  p.  45,  §  7. 

In  the  case  at  bar  it  will  be  borne  in  mind  that  the 
majority  in  favor  of  prohibition  was  690 ;  that  the  entire 
vote  cast  for  and  against  prohibition  was  3,300,  which 
number  exceeded  by  215  the  qualified  electors  who  had 
registered,  and  that  the  greatest  number  of  votes  polled 
for  any  officer  was  3,437,  or  137  more  than  were  cast 
on  the  question  of  prohibiting  the  sale  of  intoxicating 
liquors.  If  the  electors  who  expressed  at  the  polls  no 
choice  in  relation  to  the  matter  under  consideration,  had 
voted  against  prohibition,  the  measure  would  then  have 
had  a  majority  of  493.  The  local  option  law  contains  a 
clause  as  follows: 

"No  person  shall  be  qualified  to  vote  at  any  election 
hereunder  who  would  not  be  qualified  to  vote  at  that 
election  for  precinct  and  county  officers  in  the  precinct 
in  which  he  offers  to  vote."  Laws  1905,  p.  44,  §  4.  "All 
qualified  electors  shall  vote  in  the  election  precinct  in 
the  county  where  they  may  reside  for  county  officers." 
Section  2776,  B.  &  C.  Comp. 

In  the  case  at  bar,  though  the  election  involved  the 
entire  county,  each  precinct  therein  was  considered  as 
a  unit,  and  regarded  as  an  integral  part  of  the  whole. 
The  notice  required  to  be  posted  in  each  precinct  was 
evidently  designed  to  inform  the  legal  voters  of  such 
precinct  that  at  an  election  which  was  pending  therein 
the  question  of  prohibition  would  be  determined.  If 
such  notices  were  read  by  qualified  electors  who  resided 
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in  other  precincts,  the  information  thus  acquired  would 
undoubtedly  apprise  tnem  of  the  question  thus  to  be 
decided.  It  is  quite  evident  that  the  posting  of  notices 
in  each  precinct  was  designed  to  advise  the  legal  voters 
of  only  that  precinct  that  an  election  would  be  held 
ther^ein,  and  not  to  inform  the  qualified  electors  of  some 
other  precinct.  Hence  a  failure  properly  to  post  the 
required  number  of  election  notices  for  the  prescribed 
time  in  a  given  precinct  ought  not  to  affect  the  vot€  in 
the  entire  county,  unless  the  number  of  votes  in  such 
precinct  would  probably  affect  the  general  result.  Where 
it  appears,  as  in  Guernsey  v.  McHaley,  52  Or.  555  (98 
Pac.  158),  that  the  irregularities  are  of  such  character 
and  magnitude  that  they  might  have  affected  the  out- 
come, the  election  ought  to  be  set  aside,  but  if  no  such 
result  is  reasonably  probable,  the  election  ought  not 
to  be  disturbed.  Thus,  as  was  said  by  the  Supreme 
Court  of  Washington,  in  State  v.  Doherty,  16  Wash.  382 
(47  Pac.  958:  58,  Am.  St.  Rep.  39,  43) :  "The  vital  and 
essential  question  in- all  cases  is  whether  the  want  of 
the  statutory  notice  has  resulted  in  depriving  sufficient 
of  the  electors  of  the  opportunity  to  exercise  their  fran- 
chise to  change  the  result  of  the  election."  In  a  note  to 
section  197  of  Dillon's  Municipal  Corporations  (3  ed.)  the 
author  remarks: 

"It  is  now  a  canon  of  election  law  than  an  election  is 
not  to  be  set  aside  for  a  mere  informality  or  irregularity 
which  cannot  be  said  in  any  manner  to  have  affected 
the  result  of  the  election." 

In  Wheat  v.  Smith,  50  Ark.  266  (7  S.  W.  161,  165), 
Mr.  Chief  Justice  Cockrill,  in  speaking  of  a  special 
election,  observes :  "The  question  in  such  cases  is  whether 
the  want  of  the  statutory  notice  has  resulted  in  depriving 
sufficient  of  the  electors  of  the  opportunity  to  exercise 
their  franchise  to  change  the  result  of  the  election.  *  * 
When  the  election  is  legally  ordered,  and  the  electors 
are  actually  apprised  of  the  time  and  place  appointed 
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for  holding  it,  the  misfeasance  or  nonfeasance  of  the 
officer  upon  whom  the  statute  devolves  the  duty  of  giving 
the  election  notices  cannot  deprive  the  electors  of  the 
right  to  express  their  will  through  their  ballots."  The 
greatest  number  of  votes  cast  for  any  officer  in  Union 
County  at  the  election  held  June  1,  1908,  was  3,437,  or 
852  more  than  were  registered.  It  is  impossible  to  say 
with  any  degree  of  accuracy  how  many  legal  voters,  who 
were  not  registered,  did  not  attend  the  election,  but  it 
is  fair  to  assume  that  the  number  of  registered  voters 
is  a  fair  index  of  the  qualified  electors  of  a  precinct ;  and 
this  being  so,  no  system  of  calculation  can  so  change 
a  registration  of  38  voters  as  to  overcome  a  majority  of 
690  votes  in  favor  of  prohibition.  We  think  the  rule  of 
law  should  be  that  no  precinct  was  affected  by  the  want 
of  sufficient  notice  but  Kamela,  and  that  such  defect  could 
not  by  any  possibility  have  changed  the  result  of  the 
election  if  the  required  number  of  notices  had  been  posted. 
Believing  that  no  error  was  committed  as  alleged,  the 
decree  is  affirmed.  Affirmed. 

Mr.  Justice  McBRroE  delivered  the  following  opinion. 

I  coticur  in  the  conclusion  arrived  at  by  the  Chief  Jus- 
tice, but  not  entirely  upon  the  same  grounds.  This  case 
rests  upon  one  proposition,  namely,  whether  the  posting 
of  a  notice  of  a  special  election,  in  the  manner  required  by 
law,  is  a  jurisdictional  matter,  requiring  the  same  strict- 
ness of  compliance  as  a  public  road  notice  or  whether  a 
substantial  compliance  will  be  sufficient.  I  do  not  suppose 
it  will  make  any  great  difference  whether  thirsty  citizens 
of  Union  County  get  their  supplies  at  licensed  saloons,  as 
they  have  been  wont  to  do  for  these  many  years,  or  are 
compelled  to  adopt  the  inconvenient  methods  frequently 
practiced  in  the  so-called  "dry  counties,"  but  the  principle 
involved  here  is  far-reaching.  Local  option  elections  are 
not  the  only  special  elections  in  which  citizens  are  likely 
to  be  required  to  participate.     Special  elections  to  fill 
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vacancies  in  office  may  be  called  by  proclamation  of  the 
Govei'nor,  and  I  hesitate  to  adopt  a  rule  which  will  say 
that  the  citizens  of  a  State  or  county,  or  even  a  precinct, 
may  be  disfranchised  by  the  failure  of  a  careless  or 
fraudulent  officer  to  post  a  single  notice.  Suppose  a 
special  election  for  the  entire  State  should  be  called  upon 
some  measure  or  office.  If  the  failure  to  post  a  notice 
in  Kamela  precinct  disfranchises  more  than  3,000  voters 
in  Union  County,  then  a  like  failure  in  the  smallest 
precinct  in  the  State  would  disfranchise  every  voter  in 
the  commonwealth.  There  are  decisions  taking  both 
views  of  this  question,  but  I  think  a  fair  view,  and  that 
most  consonant  with  justice,  is  that  unless  there  is  some 
probability  that  a  trifling  failure  apparently  negligible 
has,  in  fact,  changed  the  result,  or  there  is  some  reason- 
able ground  for  doubt  on  that  question,  it  ought  not  to 
avoid  the  election  even  in  the  precinct  where  the  mistake 
occurred.  I  believe  the  statute  so  far  directory  that  a 
substantial  compliance  is  all  that  is  necessary,  and  that 
jurisdiction  comes  in  the  first  instance  from  the  petition 
and  order  of  the  court  submitting  the  question  of  prohi- 
bition to  a  vote,  and  not  from  the  notice,  which  is  a  mere 
incident. 

Speaking  of  statutes  similar  to  the  one  under  consid- 
eration a  learned  author  says: 

"It  may,  perhaps,  be  found  generally  correct  to  say 
that  nullification  is  the  natural  and  usual  consequence  of 
disobedience,  but  the  question  is  in  the  main  governed 
by  considerations  of  convenience  and  justice;  and,  when 
that  result  would  involve  general  inconvenience  or  injus- 
tice to  innocent  persons,  or  advantage  to  those  guilty  of 
the  neglect  without  promoting  the  real  aim  and  object  of 
the  enactment,  such  an  intention  is  not  to  be  attributed 
to  the  legislature.  *  *  When  a  public  duty  is  imposed, 
and  the  statute  requires  that  it  shall  be  performed  in 
a  certain  manner,  or  within  a  certain  time,  or  under 
other  specified  conditions,  such  prescriptions  may  well 
be  regarded  as  directory  only,  when  injustice  or  incon- 
venience  to   others    who    have    no   control    over   those 
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exercising  the  duty  would  result  if  such  requirements 
were  essential  or  imperative."  Maxwell,  Interp.  Stat. 
556,  557. 

Every  word  above  cited  applies  forcibly  to  the  case 
at  bar.  The  statute  imposed  a  duty  on  the  sheriff,  to  wit, 
to  post  five  notices  in  every  precinct  in  Union  County.  He 
failed  in  that  duty  in  one  precinct.  Now,  shall  the  law 
be  so  construed  as  to  punish  3,000  innocent  voters  for 
his  malfeasance,  or  shall  they  be  allowed  to  have  their 
votes  counted,  and  the  consequences  of  his  neglect  be 
visited  upon  the  sheriff?  The  latter  course  seems  to  me 
to  be  the  one  justice  and  sound  law  dictate  in  this  case. 

Mr.  Justice  Slater  delivered  the  following  dissenting 
opinion. 

I  am  unable  to  agree  with  the  conclusion  reached  by 
the  learned  Chief  Justice  as  to  the  effect  of  the  failure 
of  the  sheriff  to  post  the  required  number  of  notices 
in  Kamela  precinct.  The  law  requires  that  five  notices 
be  posted  in  each  precinct  at  least  twelve  days  before 
the  election.  In  this  instance  but  three  were  posted 
in  Kamela  precinct,  and  it  is  held  that  posting  of  notices 
in  each  precinct  was  designed  to  advise  the  voters  of 
only  that  precinct  that  an  election  would  be  held  therein, 
and  not  to  inform  the  voters  of  some  other  precinct. 
Hence  the  conclusion  that  a  failure  properly  to  post 
the  required  number  of  election  notices  in  a  given  pre- 
cinct ought  not  to  affect  the  vote  in  the  entire  county, 
unless  the  number  of  votes  in  such  precinct  would 
probably  affect  the  general  result.  And  because  the 
majority  for  prohibition  in  the  entire  county  was  rela- 
tively large  as  compared  with  the  total  registered  vote 
in  Kamela  precinct,  it  is  argued  that  it  is  not  reasonably 
probable  that  the  absence  of  notice  affected  the  general 
result.  This  line  of  reasoning  treats  the  failure  to  give 
notice  merely  as  an  irregularity  which  would  render 
the  election  voidable  it  substantial  injury  resulted,  and 
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not  per  se  void.  The  conclusion  reached  in  the  main 
opinion  is  opposed  to  the  principle  of  law  announced 
by  this  court  in  Marsden  v.  Harlocker,  48  Or.  90  (85 
Pac.  328:  120  Am.  St.  Rep.  786),  and  in  Guernsey  v. 
McHaley,  52  Or.  555  (98  Pac.  158).  In  the  former 
case  it  was  held  that  in  special  elections  a  compliance 
with  all  the  statutory  requirements  in  respect  to  the 
performance  of  the  conditions  precedent  is  mandatory 
in  order  to  validate  the  election.  The  latter  case  followed 
and  expressly  approved  of  that  declaration,  citing  ex 
parte  Conley  (Tex.  Cr.  App.)  75  S.  W.  301,  as  supporting 
such  pronouncement  of  the  law.  This  is  a  Texas  case 
which  arose  under  the  local  option  law  of  that  state, 
from  which  the  law  of  this  State  was  borrowed.  Mr. 
Chief  Justice  Bean,  who  wrote  the  opinion  in  Guernsey 
V.  McHaley y  understood  the  Texas  court  to  hold  "that  an 
election  under  the  local  option  law  was  void  when  it 
appeared  that  all  but  one  of  the  notices  had  been  posted 
the  required  length  of  time,  and  the  election  had  been 
fair,  and  no  actual  injury  resulted  on  account  of  the 
failure  to  give  the  requisite  notice,  for  the  reason  that 
the  lawmaking  power  had  seen  fit  to  provide  the  pre- 
requisites of  a  legal  vote,  and  the  court  could  not  disre- 
gard or  dispense  with  any  of  them."  An  examination  of 
the  opinion  in  that  case  shows  this  interpretation  of  it 
not  only  to  be  correct,  but  the  conclusion  reached  is 
emphasized  by  that  court  in  this  language:  "If  the 
failure  to  post  notices  *  *  renders  the  election  void, 
then  the  fact  that  it  may  have  been  fair,  and  that  no 
actual  injury  resulted  in  the  failure  to  comply  with 
these  prerequisites  of  the  law,  cannot  render  the  law 
(election)  valid."  If  the  requirements  of  the  law  in 
respect  to  the  making  of  an  order  by  the  county 
court  and  the  posting  of  notices  by  the  sheriff  are 
mandatory,  then  the  strict  performance  of  them  is 
essential  to  the  validity  of  the  election,  and  the  question 
of    material    or    substantial    injury    flowing    from    the 
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omission  of  either  is  not  material.  It  is  only  when  the 
thing  to  be  done  is  merely  directory,  and  the  omission 
thereof  renders  what  follows  voidable  and  not  void, 
that  the  question  of  substantial  injury  is  material  to  be 
considered.  It  is  upon  this  distinction  that  the  conflict 
in  the  cases  has  arisen.  Those  holding  to  the  doctrine 
that  the  provisions  of  statutes  requiring  a  particular 
form  of  notice  for  the  holding  of  special  elections  are 
mandatory  and  must  be  strictly  followed  have  been  cited 
and  followed  in  Marsden  v.  Harlocker,  and  Guernsey  v. 
McHcUey,  and  some  of  those  holding  to  the  opposite 
opinion  are  now  cited  in  support  of  the  majority  opinion 
in  this  case.  In  State  v.  Doherty,  16  Wash.  382  (47  Pac. 
958:  58  Am.  St.  Rep.  39,  43),  it  was  held  that  the 
particular  form  and  manner  pointed  out  by  statute  for 
giving  notice  is  not  essential,  following  the  previous 
holding  of  that  court  in  Seymour  v.  Tacoma,  6  Wash.  427 
(33  Pac.  1059),  to  the  effect  that  the  formalities  of 
giving  notice,  although  prescribed  by  statute,  are  merely 
directory,  unless  there  is  a  declaration  that  if  the 
formalities  are  not  observed  the  election  shall  be  void. 
In  Wheat  v.  Smith,  50  Ark.  266  (7  S.  W.  161,  165),  it 
is  said,  immediately  preceding  the  excerpt  quoted  there- 
from in  the  majority  opinion,  that  "the  particular  form 
and  manner  pointed  out  by  the  statute  for  the  giving 
of  notice  is  not  essential ;"  that  is,  it  is  merely  directory. 
I  can  agree  with  Mr.  Dillon's  quoted  remark  that  it  is 
now  a  canon  of  election  law  that  an  election  is  not  to  be 
set  aside  for  a  mere  informality  or  irregularity  which 
cannot  be  said  in  any  manner  to  have  affected  the  result 
of  the  election" — but  the  question  upon  which  we  differ 
is  whether  the  failure  to  give  notice  is  an  "informality 
or  irregularity."  That  author,  in  the  text  just  above 
the  footnote  from  which  the  excerpt  is  taken,  says :  "If 
the  time  be  not  defined  by  statute,  and  is  to  be  fixed  by 
notice,  the  notice  required  is  imperative."  Believing 
that  the  notice  required  by  the  statute  in  this  case  was 
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essential,    and    that    the    failure    to    post    the    notices 
rendered  the  election  void  as  to  the  particular  matter 
in  question,  the  decree  should  be  reversed,  and  an  order 
of  injunction  issued. 
Mr.  Justice  King  concurs  in  this  dissent. 


Argued  March  S4,  decided  June  8.  motion  to  retax  costs  denied  July  90. 1000. 

McGEE  V.  BECKIjET. 

[102  Pac.  806;  108  Pac.Ol.] 

TsiAif  Instructions  Ignoring  Issues. 

1.  The  defendant,  in  an  action  on  an  express  contract  to  pay  rent,  denied 
the  contract,  and  alleged  as  a  defense  that  a  trustee  in  bankruptcy  took 
possession  of  the  premises  under  a  decree  against  the  plaintiff  and  leased 
them  to  defendant  for  a  stipulated  rental,  which  was  the  reasonable  rental 
yalue  of  the  premises,  and  paid  into  court  the  amount  admitted  to  be  due. 
Plaintlff^s  reply  denied  the  new  matter  alleged  in  the  answer,  and  averred 
that  the  decree  had  been  reversed  and  the  suit  in  which  it  was  given  dis- 
missed. Held,  that  the  issue  made  by  the  answer  and  reply  was  proper,  and 
it  was  error  to  give  an  Instruction  that  plaintiff^s  right  to  recover  the  reason- 
able rental  value  was  not  Involved  in  the  case. 

Costs  on  Appeal— Expxnses  of  Transcribing  Testimony. 

S.  The  costs  of  transcribing  the  stenographer's  notes  of  the  testimony 
must  be  taxed  in  the  lower  court,  as  required  by  Section  000,  B.  A  C.  Oomp.« 
and  are  not  taxable  as  part  of  the  disbursements  on  appeal. 

From  Douglas :  James  W.  Hamilton,  Judge. 

Statement  by  Mr.  Chief  Justice  Moore. 

This  is  an  action  by  J.  T.  McGee  against  J.  W.  Beckley 
to  recover  a  balance  alleged  to  be  due  as  rent.  It  is 
stated  in  the  complaint: 

That  on  June  19, 1906,  the  plaintiff  leased  to  the  defend- 
ant a  house  and  a  bam,  for  the  use  of  which  the  latter 
agreed  to  pay  a  monthly  rental  of  $7.50  and  $12.50, 
respectively ;  that  the  defendant  used  the  barn  14  months 
and  21  days,  and  occupied  the  house  15  months  and  11 
days,  the  total  rent  thereof  being  $298.86,  no  part  of 
which  has  been  paid  except  $144.60,  thus  leaving  due 
$154.26. 

The  answer  denied  each  averment  of  the  complaint, 
and  for  a  separate  defense  alleged:  That  on  April  17, 
1906,  in  a  suit  wherein  C.   I.  Leavengood,  as  trustee 


July,  1909]  McGeb  v.  Beckley.  251 

of  the  bankrupt  estate  of  P.  T.  McGee,  was  plaintiff, 
and  the  plaintiff  herein  and  others  were  defendants,  it 
was  decreed  that  the  bankrupt  was  the  owner  of  the  land 
described  in  the  complaint,  which  premises  were  ordered 
to  be  sold  to  satisfy  the  claims  against  such  estate ;  that, 
pursuant  to  the  decree,  the  trustee  took  possession  of 
such  land,  and  on  June  19,  1906,  leased  the  bam  and 
house  at  $10  and  $5  a  month,  respectively,  to  the  defend- 
ant herein,  who  used  the  bam  from  that  time  and  occu- 
pied the  house  from  July  15,  1906,  paying  the  stipulated 
rent  till  July  1,  1907,  to  the  trustee,  who  gave  the  same 
to  the  plaintiff,  McGee;  that  $15  a  month  is  the  reason- 
able rental  value  of  both  buildings  during  all  the  time 
the  defendant  had  possession  thereof;  that  on  Septem- 
ber 1,  1907,  he  surrendered  to  the  plaintiff  the  house, 
and  nine  days  thereafter  the  bam ;  that  about  October  2, 
1907,  the  defendant  offered  to  pay  the  plaintiff,  as  rent 
for  the  buildings  from  July  1,  1907,  to  the  time  they 
were  so  surrendered,  the  sum  of  $62.50,  which,  before 
the  commencement  of  this  action,  was  tendered  to  the 
plaintiff,  but  refused  by  him,  whereupon  that  sum  was 
deposited  for  him  with  the  clerk  of  the  trial  court. 

The  reply  denied  the  allegations  of  new  matter  in 
the  answer,  and  averred  that  an  appeal  was  taken  from 
the  decree  referred  to  and  an  undertaking  given  which 
stayed  the  proceedings,  in  consequence  of  which  no  sale 
of  the  land  was  made,  and  that  on  August  20,  1907,  the 
decree  was  reversed,  and  the  suit  in  which  it  was  given 
was  dismissed.  The  case  at  bar  was  tried,  resulting  in 
a  verdict  for  the  defendant,  and  judgment  having  been 
rendered  thereon,  dismissing  the  action,  the  plaintiff 
appeals.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Commodore  S.  Jackson. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Fullerton  &  Orcutt,  with  an  oral  argument  by 
Mr.  James  C.  Fullerton. 
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Opinion  by  Mr.  Chief  .  Justice  Moore. 

An  exception  having  been  taken  to  the  following 
instruction,  it  is  contended  by  plaintiff's  counsel  that  an 
error  was  committed  in  giving  it,  to-wit: 

''Now  it  is  claimed  that  there  is  evidence  in  this  case 
tending  to  show  that  there  was  an  agreement  entered 
into  as  stated  in  the  complaint,  and  that  the  defendant 
entered  into  possession  under  this  agreement,  and  it  is 
claimed  on  behalf  of  the  defendant  that  he  went  into 
possession  of  the  premises,  but  without  any  agreement 
as  to  the  amount  to  be  paid  as  rental,  and  that  his  occu- 
pancy was  during  a  time  that  there  was  litigation  pending 
relative  to  the  ownership  of  this  identical  property,  the 
possession  of  which  he  took,  and  it  is  claimed  that  there 
is  some  evidence  which  tends  to  show  that  he  did  not 
enter  into  the  contract  as  claimed  by  the  plaintiff  there, 
being  governed  to  some  extent  by  the  fact  of  the  uncer- 
tainty of  the  title  to  the  property,  being  as  he  claimed 
in  litigation.  Now  you  are  the  judges  of  the  facts  in 
the  case,  and  if  you  should  find  from  the  evidence  (it 
should  appear  from  the  evidence)  that  the  defendant 
entered  into  possession  of  this  property  (rented  it  from 
the  plaintiff),  but  that  there  was  no  express  agreement 
as  to  the  amount  which  he  should  pay,  then  the  plaintiff 
would  not  be  entitled  to  recover  in  this  action.  The  law 
in  such  a  case  would  be  that  the  plaintiff  would  be  entitled 
to  recover  what  would  be  the  reasonable  value,  and  that 
is  not  a  question  in  this  case." 

From  an  examination  of  the  pleadings,  the  substance 
of  which  is  hereinbefore  set  forth,  it  will  be  seen  that 
the  cause  of  action  stated  in  the  complaint  is  based  upon 
an  express  agreement,  but  that  the  answer  denied  that 
any  such  contract  had  been  consummated  by  the  parties. 
The  title  to  the  land  on  which  the  house  and  bam  stood 
was  challenged;  but,  by  the  dismissal  of  the  suit,  the 
controversy  was  determined  in  McGee's  favor.  Leaven- 
good  V.  McGee,  50  Or.  233  (91  Pac.  453).  It  was  thus 
impliedly  established  that  Leavengood  had  no  authority 
to  lease  the  buildings,  and,  in  view  of  such  conclusion, 
it  was  evidently  alleged  in  the  answer  that  $15  a  month, 
the  sum  which  the  defendant  asserts  he  had  agreed  to 
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pay  the  trustee  in  bankruptcy,  was  the  reasonable  rental 
value  of  the  use  of  the  house  and  the  bam  during  all 
the  time  he  had  possession  thereof.  Such  averment  was 
made  in  the  answer  in  order  to  reduce  the  amount 
demanded  in  the  complaint,  by  proving,  if  possible,  that 
no  express  contract  for  the  leasing  of  the  premises  had 
been  entered  into  by  the  parties,  and  that,  though  the 
defendant  had  used  and  occupied  the  premises  without 
authority,  the  reasonable  rental  value  of  the  buildings 
did  not  exceed  $15  a  month.  The  issue  thus  tendered 
was  proper,  and,  in  the  light  of  the  facts,  constituted 
the  only  valid  defense  which  could  have  been  interposed. 

If,  from  the  evidence  introduced  at  the  trial,  the  jury 
were  satisfied  that  the  plaintiff's  theory  of  the  case  had 
been  established,  a  verdict  should  have  been  returned  in  * 
his  favor  for  $154.26.  If,  however,  they  were  con- 
vinced that  the  testimony  supported  the  defendant's 
hypothesis,  they  should  also  have  found  in  favor  of  the 
plaintiff  in  the  sum  of  $62.50,  as  admitted  in  the  answer, 
and  should  have  further  found  whether  or  not  a  proper 
tender  had  been  made,  so  as  to  enable  the  court  to 
determine  who  was  entitled  to  recover  the  co^ts  and  dis- 
bursements. Section  573,  B,  &  C.  Comp.  The  jury  might 
have  found  that  no  express  contract  for  the  leasing  of 
the  buildings  had  been  consummated  by  the  parties,  and 
that  the  reasonable  rental  value  was  greater  than 
alleged  in  the  answer.  Such  a  conclusion  would  have 
entitled  the  plaintiff  to  the  costs  and  disbursements. 
Jacobs  V.  Oren,  30  Or.  593  (48  Pac.  431).  Instead  of 
returning  either  of  the  verdicts  indicated,  the  jury  found 
for  the  defendant,  and  a  judgment  dismissing  the  action 
was  rendered  against  the  plaintiff,  notwithstanding  the 
pleadings  admitted  that  $62.50  was  due  him,  and  that 
such  sum  was  on  deposit  for  him  with  the  clerk  of  the 
trial  court. 

Under  the  issue  made  by  the  averments  of  new  matter 
in  the  answer  and  by  the  denial  thereof  in  reply,  the 
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plaintiff  was  entitled  to  the  reasonable  rental  value  of 
the  buildings  during  all  the  time  the  defendant  had 
possession  thereof.  This  question  was  directly  involved 
in  the  case  at  bar. 

In  giving  the  instruction  quoted,  an  error  was  com- 
mitted necessitating  a  reversal  of  the  judgment,  which 
is  ordered.  Reversed. 


Decided  July  80.  1900. 

On  Motion  to  Retax  Costs. 

[106  Pac.  01.] 

Mr.  Commodore  S.  Jackson,  for  the  motion. 
Mr.  James  C.  Fullerton,  contra. 

Opinion  by  Mr.  Chief  Justice  Moore. 

This  is  a  motion  to  retax  costs.  The  judgment  ren- 
dered herein  having  been  reversed,  plaintiff's  counsel  filed 
in  this  court  a  cost  bill  containing,  inter  alia,  the  follow- 
ing demand:  "Preparing  transcript,  including  bill  of 
exceptions,  $45."  This  item  was  disallowed  by  our  clerk, 
and  to  review  his  action  this  motion  was  interposed. 

2.  It  appears  by  affidavits  that  the  charge  so  rejected 
was  incurred  in  procuring  the  extension  into  longhand  of 
the  stenographic  notes  of  the  testimony  given  at  the  trial. 
The  statute  provides  that  when  shorthand  notes  have 
been  taken  by  an  official  reporter,  if  a  party  requests  a 
transcript  thereof,  the  reporter  shall  have  it  made,  and 
the  fee  therefor  shall  be  paid  forthwith  by  the  party  for 
whose  benefit  it  was  ordered,  and  the  expense  thereof 
shall  be  taxed  as  other  costs :  Section  906,  B.  &  C.  Comp. 
In  construing  this  enactment,  it  has  been  determined  that 
in  this  court  such  costs  are  not  proper  disbursements  in 
a  law  action,  and  that,  in  order  to  secure  the  payment  of 
the  sum  paid  to  the  official  reporter  for  such  service,  the 
party  entitled  thereto  must  have  such  costs  taxed  in  the 
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lower  court:  Allen  v.  Standard  Box  &  Lum.  Co.,  53  Or.  10 
(98  Pac.  509) ;  Sommer  v.  Compton,  53  Or.  341  (100 
rac.  289). 

The  motion  is  therefore  denied. 

Reversed  :  Motion  to  Retax  Costs  Denied. 


Arsned  May  8,  decided  May  S6,  rehearing  denied  July  SO.  1909. 

STATE  ex  rel.  v.  MAIiHEUR  COUNTT   COURT. 

[101  Pac.  907:  108  Pac.  440.] 

PiiBADiiTG— Alligation  as  to  Noticb— Conclusion  of  Law. 

1.  An  allegation  as  to  the  notice  of  a  local  option  election,  that  "no  notice 
was  ever  Issued  or  posted  as  by  law  provided,"  is  a  mere  statement  or  conclu- 
sion of  law,  presenting  no  question  of  fact  whether  a  notice  was  ever  issued 
or  posted. 

MANDAxufr— Scope  of  Remedy. 

2.  If  the  making  of  an  order  Is  a  mere  ministerial  act,  involving  no 
exercise  of  judgment  or  Judicial  power,  mandamus  is  the  proper  remedy  to 
compel  it;  but  where  an  act  is  judicial  or  Involves  the  exercise  of  Judgment 
or  discretion,  and  such  Judgment  has  been  exercised,  mandamus  will  not  lie 
to  compel  amendment  or  correction  thereof,  though  the  action  was  erroneous. 

Mandamus— Acting  in  Judicial  Capacity— Order  of  Prohibition- 
Compelling  Amendment. 

8.  The  county  court,  in  Including  a  city  in  an  order  of  prohibition  where 
it  was  claimed  to  be  exempt  by  its  charter  from  the  operation  of  the  local 
option  law,  acted  in  a  Judicial  capacity,  and  the  circuit  court  cannot  compel 
It  by  mandamus  to  amend  its  order  in  this  respect. 

Statutes— Repeal  by  Implication. 

4.  A  clause  in  a  city  charter  repealing  all  acts  and  parts  of  acts  in  conflict 
therewith,  without  reference  to  what  particular  acts  it  was  Intended  to  affect, 
would  only  accomplish  a  repeal  by  implication. 

Statutes— Repeal  by  Implication. 

6.  A  repeal  by  implication  only  arises  when  both  statutes  cannot  be  recon- 
olled  with  each  other  by  any  reasonable  Interpretation,  or  where  the  later  act 
shows  a  clear  intent  by  its  terms  to  supersede  the  prior  act. 

Statutes— Repeal  of  Qen^al  Statutes- Qpebation  of  Municipal 
Chabter  Provisions. 

0.  From  the  re-enactment  of  municipal  charter  provisions  already  in 
force  with  some  additions  thereto,  and  which  is  the  old  charter  in  a  new 
dress,  an  Intent  to  repeal  a  prior  general  statute  will  not  be  presumed. 

Statutes— Repeal  by  Implication. 

7.  Repeals  by  implication  are  not  favored,  and  repugnancy  between  two 
statutes  should  be  clear  before  a  court  Is  Justified  in  holding  that  a  later 
statute  impliedly  repeals  an  earlier  one. 

Intoxicating  Liquobs— Local  Option  Law— Repeal  by  City  Charteb. 

8.  Section  18.  Act  February  21.  1906  (Sp.  Laws  1906,  p.  127),  incorporating 
the  City  of  Vale  and  repealing  the  act  Incorporating  the  town,  gave  the 
council  power  to  "licenise,  tax,  regulate,  or  prohibit  barrooms,  drinking  shops. 
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saloons,  tippling  houses,  *  *  and  all  other  places  where  spirituous,  malt,  or 
vinous  liquors  are  sold,^*  and  also  prohibited  the  issuance  of  any  license  for 
any  less  amount  than  that  required  by  the  State  law.  This  section  practi- 
cally re-enacted  Section  14  of  the  original  town  charter  with  some  additions. 
No  reference,  however,  was  made  in  the  new  charter  to  the  local  option  law. 
Held,  that  this  did  not  repeal  the  local  option  law  as  to  such  city. 

Mandamus— Subjects  or  REiiisr  —  Courts  and  Judicial  Officers  — 
Declaring  Results  of  Election. 

0.  Session  Laws  1006,  p.  46,  §  7,  requiring  the  clerk  and  sheriff,  respectively, 
to  issue  and  post  notices  of  special  local  option  elections,  and  to  enter  of 
record  their  compliance  with  such  duty,  and  provides  that  such  record  shall 
be  prima  facie  evidence  that  all  provisions  of  the  law  have  been  complied 
with.    Section  10  requires  the  clerk  to  call  to  his  assistance  two  Justices  of  the  .    \ 

peace,  and  make  an  abstract  of  the  vote  of  such  election  for  the  Information 
of  the  county  court,  and  on  the  eleventh  day  after  the  election  the  court  is  | 

required  to  meet  and  Immediately  make  an  order  of  prohibition,  if  a  majority 
of  the  votes  in  the  county  as  a  whole  are  for  prohibition.  Held  that,  after 
the  court  had  acted  upon  the  evidence  which  the  law  required  to  be  furnished 
it,  mandamus  will  not  He  to  compel  the  court  to  make  an  order  excepting  a 
certain  city  in  the  county  from  the  operation  of  the  order  of  prohibition 
made  by  it:  such  order  not  being  among  the  duties  of  the  court  under  the 
statutes. 

From  Malheur:  George  E.  Davis,  Judge. 

Statement  by  Mr.  Justice  McBride. 

This  is  a  proceeding  in  mandamus  to  compel  the  county 
court  of  Malheur  County  to  amend  an  order  of  prohi- 
bition made  by  it  in  June,  1908.  The  writ  sets  forth: 
That,  the  petitioners  are  residents,  taxpayers,  and  citizens 
of  the  City  of  Vale,  in  Malheur  County,  engaged  in  retail 
liquor  business  in  that  city,  and  have  large  sums  of 
money  invested  in  the  same;  that  the  city  charter  was 
passed  by  the  legislature  on  the  21st  day  of  February, 
1905 ;  that  the  local  option  law  went  into  effect  June  24, 
1904 ;  that  by  the  charter  the  city  council  was  granted  full 
power  and  authority  to  license,  tUx,  regulate  or  prohibit 
the  sale  of  spiritous,  malt,  or  vinous  liquors;  that  on 
the  30th  day  of  April,  1908,  a  petition  was  filed,  calling 
for  a  vote  on  the  question  of  prohibition  in  the  county 
of  Malheur  as  a  whole;  that  no  separate  petition  for 
a  vote  on  prohibition  was  filed  for  the  City  of  Vale; 
that  an  election  was  held  pursuant  to  such  petition, 
notwithstanding  the  fact  that  no  notices  were  ever  issued 
or  posted  as  by  law  provided ;  that  said  election  resulted 
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in  a  majority  of  250  votes  in  favor  of  prohibition  in 
Malheur  County;  that  at  some  date  in  June,  1908,  the 
county  court  met  in  special  session  for  the  purpose  of 
making  an  order  of  prohibition,  and  thereupon  made 
and  entered  an  order  or  pretended  order  of  prohibition 
for  the  whole  county  of  Malheur,  which  order  bore  no 
date,  but  specified  that  prohibition  would  be  in  force 
under  the  regulations  of  the  local  option  law  from  and 
after  July  1,  1908;  that  said  order  of  prohibition  is 
without  authority  of  law;  that  it  will  work  great  and 
irreparable  injury  upon  relators,  and  deprive  them  of 
their  business,  that  by  reason  of  the  provisions  of  its 
charter,  the  City  of  Vale  should  have  been  excluded 
from  the  operation  of  the  order  of  prohibition ;  and  that 
said  court  was  without  authority  to  make  any  order 
that  might  limit  the  power  of  the  common  council 
regarding  the  sale  of  liquor.  Defendants  demurred  to 
the  writ,  and  the  demurrer  was  sustained,  from  which 
order  relators  appeal.  Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr.  George  W.  Hayes. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  John  W.  McCulloch,  with  an  oral  argument  by  Mr. 
Andrew  M.  Crawford. 

Mr.  Justice  McBride  delivered  the  opinion  of  the  court. 

1.  It  is  claimed  by  appellants  that,  irrespective  of  any 
view  which  the  court  below  might  have  taken  of  the 
contention  in  regard  to  the  plenary  power  of  the  City 
of  Vale  over  the  liquor  traffic  under  the  conditions  of 
its  charter,  the  allegation  in  the  writ  of  failure  to  post 
notices  of  the  election  was  sufficient  to  require  the  circuit 
court  to  hear  and  determine  the  case  on  that  question. 
With  this  contention  we  are  unable  to  agree.  The  writ  is 
defective  as  to  the  allegation  of  want  of  notice.  Its 
language  is:  "No  notice  was  ever  issued  or  posted  as 
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by  law  provided."  In  this  language  it  followed  the 
petition.  Had  the  pleader  been  content  with  alleging 
that  no  notice  was  ever  issued  or  posted,  an  issuable 
fact  would  have  been  stated;  but  the  addition  of  the 
words,  "as  by  law  provided,"  makes  the  allegation  a 
mere  statement  of  a  conclusion  of  law.  It  is  equivalent 
to  saying  that,  in  the  pleader's  judgment,  there  was 
something  in  the  manner  or  time  of  posting,  or  in  the 
substance  of  the  notices,  that  rendered  them  invalid. 
There  was  therefore  no  question  of  fact  to  be  tried  by 
the  lower  court. 

2.  Upon  the  second  proposition  presented,  we  think  the 
law  is  also  with  the  respondent.  It  appears  from  the 
writ  that  in  June,  1908,  'the  county  court  made  an  order 
of  prohibition  which  embraced  the  whole  county  of 
Malheur,  including  the  City  of  Vale,  which  appellants 
claim  was  exempt,  by  the  provisions  of  the  charter, 
from  the  operation  of  the  local  option  law.  If  the  making 
of  this  order  was  a  mere  ministerial  act,  involving  no 
exercise  of  judgment  or  judicial  power,  mandamus  would 
probably  be  the  proper  remedy.  19  Am.  &  Eng.  Enc.  Law 
(2  ed.),  740;  Simon  v.  Durham,  10  Or.  52;  Boston  Turn- 
pike Co.  V.  Pomfret,  20  Conn.  590.  But  if  the  required  act 
involves  the  evercise  of  judgment  or  discretion,  or,  in 
other  words,  if  it  is  a  judicial  act  and  such  judgment 
has  once  been  exercised,  mandamus  will  not  lie  to  compel 
a  tribunal  to  amend  or  correct  its  judgment,  even  though 
it  may  have  acted  erroneously.  Tapping,  Mandamus, 
158,  160;  High,  Extra.  Legal  Remed.  §§  154,  188,  190. 
Mr.  High,  at  §  154,  states  the  rule  as  follows: 

"Mandamus  will  not  lie  to  compel  a  court  to  give  a 
particular  construction  to  a  statute  in  a  matter  properly 
within  its  jurisdiction.  And  in  all  such  cases  the  writ 
is  refused  regardless  of  whether  the  inferior  tribunal 
has  decided  properly  or  improperly  in  the  first  instance." 
And  again,  at  §  188,  he  says:  "Nor  will  the  writ  be 
granted  to  reverse  the  decisions  of  inferior  courts,  upon 
matters  properly  within  their  judicial  cognizance,  or  to 
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compel  them  to  retrace  their  steps,  and  correct  their 
errors  in  judgments  already  rendered."  He  further  says 
(§  190) :  "Even  if  the  party  aggrieved  has  no  right  of 
appeal,  or  if  a  writ  of  error  will  not  lie  to  the  judgment 
or  ruling  of  the  court  below,  the  same  inflexible  rule 
applies,  and,  if  the  court  properly  had  jurisdiction  of 
the  questions  presented  for  its  determination,  the  want 
of  any  remedy  by  appeal  affords  ho  ground  for  the 
exercise  of  the  jurisdiction  by  mandamus." 

3.  Now  while  the  mere  act  of  examining  the  clerk's 
abstract  of  the  vote  and  declaring  the  result  of  an  election 
may  be,  in  many  cases,  largely  ministerial,  we  are  of  the 
opinion  that,  under  the  circumstances  disclosed  in  the 
case  at  bar,  the  duties  of  the  county  court  were,  to  a 
large  extent,  judicial.  In  the  present  case  the  court 
was  confronted  with  a  delicate 'question  of  law.  If  the 
City  of  Vale  was  exempt,  by  the  conditions  of  its  charter, 
from  the  operation  of  the  local  option  law,  it  was  the 
duty  of  the  court  to  make  that  exemption  apparent  in 
its  order.  If  it  was  subject  to  the  provisions  of  that 
law,  it  was  its  duty  to  make  an  order  which  would  apply 
to  the  county  as  a  whole.  A  question  of  law  was  before 
it  to  be  decided,  and,  in  passing  upon  it,  the  court  acted 
just  as  much  in  a  judicial  capacity  as  we  do  in  passing 
upon  the  same  question  on  appeal.  We  think  the  court 
below  was  correct  in  holding  that  it  had  no  power  to 
compel  the  county  court  to  amend  its  order  of  prohibition. 

4.  But  waiving  these  preliminary  questions  and  coming 
to  the  main  contention  of  appellants,  was  the  action  of 
the  county  court,  in  entering  an  order  of  prohibition  for 
the  entire  county  of  Malheur,  erroneous?  The  theory 
of  appellants  is,  that  the  act  of  February  21,  1905  (Sp. 
Laws  1905,  p.  127)  repealed  the  local  option  law  as  to 
the  City  of  Vale,  and  that  no  election  for  the  county  of 
Malheur,  as  a  whole,  could  thereafter  be  held  under 
the  provisions  of  that  law.  They  claim  that  the  Vale 
charter,  act  of  1905,  operates  both  as  an  express  and  an 
implied  repeal  of  the  local  option  statute,  so  far  as  the 
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City  of  Vale  is  concerned.  We  will  consider  both  these 
propositions  together.  For  a  clear  understanding  of  the 
subject,  it  will  be  necessary  to  consider  chronologically 
the  history  of  charter  legislation,  with  reference  to  the 
town  of  Vale  and  its  relation  to  State  legislation,  in 
regard  to  the  sale  of.  intoxicating  liquor.  The  first  charter 
of  Vale  was  enacted  February  21,  1889  (Sp.  Laws  1889, 
p.  366).  By  section  18  subsec.  14,  of  that  charter,  the 
town  council  is  given,  among  other  grants  of  power,  the 
right  to  "license,  tax,  regulate,  restrain,  suppress  and 
prohibit  barrooms,  groceries,  tippling  houses,  etc.,  and  all 
citizens  within  the  corporate  limits  shall  be  exempt  from 
any  county  license,  which  is  or  may  hereafter  be  imposed 
by  the  general  laws  of  the  State ;  that  no  license  for  the 
sale  of  spirituous,  vinous  or  malt  liquors  shall  be  issued 
for  a  less  sum  than  the  amount  of  such  license  required 
by  the  general  laws  of  the  State."  In  1901  the  charter 
was  again  amended  (Laws  1901,  p.  281)  in  other  par- 
ticulars, but  section  18,  subsec.  14,  was  retained  entire. 
The  local  option  law  took  effect  June  24,  1904.  On 
Feb.  21,  1905,  an  act  was  passed  entitled  "An  act  to 
incorporate  the  City  of  Vale  and  to  provide  a  charter 
therefor  and  to  repeal  an  act  entitled  'an  act  to  incor- 
porate the  town  of  Vale,'  filed  in  the  office  of  the  Secretary 
of  State,  February  21,  1889,  and  to  repeal  an  act  amenda- 
tory thereto,  passed  February  15, 1901."  An  undescribed 
danger  to  the  peace  and  health  of  the  good  citizens  of 
Vale  being  somewhere  concealed  in  the  old  charter,  an 
emergency  clause  put  the  new  one  in  force  immediately. 
Sp.  Laws  1905,  p.  127.  By  section  18  of  said  act  the 
council  is  given  power  among  other  things,  "to  license, 
tax,  regulate  or  prohibit  barrooms,  drinking  shops, 
saloons,  tippling  houses  *  *  and  all  other  places  where 
spirituous,  malt  or  vinous  liquors  are  sold."  Section  18 
also  contains  the  identical  provision,  prohibiting  the  issu- 
ance of  a  license  for  any  amount  less  than  that  required 
by  the  State  law,  which  is  found  in  both  previous  charters 
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and  contains  further  new  and  salutary  restrictions  upon 
the  liquor  traffic  not  necessary  to  mention  in  this  opinion. 
It  may  be  premised  that,  at  the  time  this  new  charter 
went  into  effect,  prohibition  had  not  yet  invaded  Malheur 
County,  and  that  the  town  of  Vale,  up  to  the  time  of 
the  prohibition  election  in  question  in  this  case,  was  not 
restricted  in  any  way  in  dealing  with  the  liquor  business 
as  it  saw  fit.  While  the  local  option  law  was  technically 
in  force  all  over  the  State,  froni  June  4,  1904,  its  effect 
was  merely  that  of  an  enabling  act  authorizing  the 
citizens  of  any  particular  locality  in  a  convenient  way 
to  express  their  desire  to  have  or  not  to  have  liquor 
sold  within  designated  boundaries.  Such  was  practically 
the  holding  of  this  court  in  Renshaw  v.  Lane  County y  49 
Or.  526  (89  Pac.  147).  Such  being  the  effect  of  the  law, 
it  had  no  effect  propria  vigore  upon  the  city  charter  of 
Vale,  and  there  could  be  no  conflict  between  the  two 
statutes.  From  June  24,  1904,  until  the  last  election, 
the  town  of  Vale  could  license  the  sale  of  liquor  within 
its  limits,  and  did  so.  The  two  laws  were  not  repugnant. 
They  both  could  be  in  force,  and  actually  were  in  force, 
at  the  same  time.  It  will  be  noticed  that  there  was  no 
reference  to,  or  express  repeal  of,  the  local  option  law 
by  the  charter  act  of  1905.  The  clause  repealing  all 
acts  and  parts  of  acts  in  conflict  with  the  charter  act, 
without  reference  to  what  particular  acts  it  was  the 
intention  of  the  legislature  to  aflfect,  would  only  accom- 
plish' a  repeal  in  any  event  by  implication. 

5.  A  repeal  by  implication  only  arises  when  both 
statutes  cannot  be  reconciled  with  each  other  by  any 
reasonable  interpretation,  or  where  there  is  a  clear  intent 
shown  by  the  terms  of  the  latter  act  that  it  shall  super- 
sede the  other.  We  do  not  think  such  intent  is  manifest  in 
the  charter  act  of  1905. 

6.  As  we  have  observed  before,  there  is  no  mention 
made  of  the  local  option  law  in  the  title,  while  the  original 
charter  act  of  Vale  and  the  act  of  1901,  amendatory,  are 
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both  mentioned,  and  the  intent  to  repeal  them  plainly 
and  unequivocally  Indicated.  The  maxim  "Expressio 
unius,  exclusio  alterius,"  may  well  be  invoked  in  this 
instance.  While  the  title  of  the  act  professes  to  grant 
a  new  charter  to  the  City  of  V  ale,  it  is  plain  that  section 
18  of  the  new  charter  is  practically  a  re-enactment  of 
section  14  of  the  original  charter,  with  some  additions  in 
the  direction  of  definiteness.  The  power  to  license  and 
regulate  barrooms,  groceries,  and  tippling  houses,  granted 
in  the  first  two  charters,  is  only  more  clearly  expressed 
by  adding  the  words  "drinking  shops,  saloons  and  all 
places  where  spirituous,  malt  or  vinous  liquors  are  sold." 
Cnanging  the  name  of  the  place  from  the  "town  of  Vale" 
to  that  of  the  "City  of  Vale"  does  not  alter  the  fact  that 
the  lawmaking  power  was  legislating  in  respect  to  the 
same  place  and  the  same  people.  The  section  in  question  is 
not  new  legislation,  but  a  re-enactment  of  provisions 
already  in  force,  with  some  additions  thereto.  It  is  the 
old  charter  in  a  new  dress.  Under  such  conditions  an 
intent  to  repeal  a  prior  general  statute  will  not  be  pre- 
sumed. Allison  V.  Hatton,  46  Or.  370  (80  Pac.  101) ; 
Renshaw  v.  Lane  County,  49  Or.  526  (89  Pac.  147) ; 
hcUl  V.  Dunn,  52  Or.  475  (  97  Pac.  811)  . 

7.  Repeals  by  implication  are  not  favored,  and  repug- 
nancy between  two  statutes  should  be  clear  before  a 
court  is  justified  in  holding  that  a  later  statute  impliedly 
repeals  an  earlier  one.  Endlich,  Interp.  of  Stat.  §  210; 
Booth's  Will,  49  Or.  156  (61  Pac.  1135:  66  Pac.  710); 
Bower  v.  Holladay,  18  Or.  491   (22  Pac.  553). 

8.  The  cases' arising  under  local  option  laws  of  other 
states  and  cited  in  appellant's  brief  are  not  analogous 
to  the  case  at  bar.  In  Tahor  v.  Lander,  94  Ky.  237  (21 
S.  W.  1056),  cited  by  appellant,  the  local  option  statute 
had  been  put  in  force  by  vote  in  a  certain  district, 
including  the  town  of  Hawesville.  The  whole  district 
had  given  a  majority  for  prohibition,  but  Hawesville 
had  given  a  majority  against  it.    Subsequently,  and  while 
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the  district  was  still  prohibition  territory,  the  legislature 
amended  the  charter  of  Hawesville,  so  as  to  confer  upon 
the  town  for  the  first  time  the  right  to  license  the  sale 
of  liquor.  Under  the  circumstances  the  court  held  that 
a  clear  intent  to  repeal  the  local  option  law  was  indicated. 
In  State  v.  Clark,  54  Mo.  17  (14  Am,  Rep.  471),  the 
court  held  that  the  language  of  the  amendatory  statute 
indicated  a  clear  intent  on  the  part  of  the  legislature 
to  repeal  a  State  statute,  by  an  amendment  to  the  city 
charter  of  St.  Liouis.  The  case  is  not  in  point.  In  Hall 
V.  Dunn,  52  Or.  475  (97  Pac.  811),  the  amended  charter 
of  Medford  gave  the  city  council  power  to  license  and 
regulate  the  sale  of  liquor  "irrespective  of  any  general 
law  on  this  subject  enacted  by  the  legislature  or  the 
people  at  large."  Here  the  intent  to  repeal  is  not 
concealed  or  left  to  conjecture.  It  is  "writ  large"  in  the 
very  terms  of  the  act  itself. 

We  are  of  the  opinion  that  the  local  caption  law  was 
not  repealed  as  to  the  City  of  Vale  by  the  charter  act  of 
1905. 

The  judgment  should  be  affirmed.  Affirmed. 


Decided  July  20,  1909. 

On  Petition  for  Rehearing. 

[106  Pac.  440.] 

Mr.  Justice  McBride  delivered  the  opinion  of  the  court. 

9.  The  motion  for  rehearing  is  based  principally  on 
the  proposition  that  mandamus  was  the  proper  remedy 
of  plaintiffs  in  their  attempt  to  compel  the  county  court 
of  Malheur  County  to  make  an  order  excepting  Vale  from 
the  effect  of  the  order  of  prohibition  made  by  it.  As 
we  held  in  our  former  opinion,  and  still  hold,  that  the 
City  of  Vale  was  not  exempt  by  the  terms  of  its  charter 
from  the  operation  of  the  local  option  statute,  the  question 
whether  mandamus  would  have  been  the  proper  remedy 
in  case  it  had  been  so  exempt  is  purely  academic,  and 
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all  that  was  said  on  that  subject  was  dictum.  We  do 
no  disagree  with  counsel  that  a  board,  court,  or  person 
may  be  compelled  to  do  an  act  purely  ministerial,  even 
though  the  doing  of  it  requires  him  to  exercise  some 
judgment  in  his  own  mind  as  to  what  is  the  proper  and 
lawful  method;  but,  when  he  is  called  upon  to  declare 
the  law,  and  to  make  an  exception  not  made  in  the 
statute  under  whose  terms  he  is  attempting  to  act,  he 
acts  judicially.  Plaintiffs  were  not  asking  the  county 
court  to  make  an  order  pursuant  to  the  requirements  of 
the  local  option  statute,  but  asking  that  they  ingraft 
thereon  an  order  not  contemplated  therein,  namely,  ex- 
cepting the  town  of  Vale  from  its  operation.  Granting 
that  the  duties  of  the  county  court  are  purely  ministerial, 
to  what  are  they  confined?  Section  7  of  the  local 
option  law  (Session  Laws  1905,  p.  45)  requires  the  clerk 
and  sheriff,  respectively,  to  issue  and  post  notices  of  the 
special  election,  and  to  enter  of  record  their  compliance 
with  this  provision,  and  the  statute  provides  that  this 
record  shall  be  prima  facie  evidence  that  all  the  provisions 
of  the  law  have  been  complied  with.  Section  10  requires 
the  clerk  to  take  to  his  assistance  two  justices  of  the 
peace,  and  make  an  abstract  of  the  vote  for  the  informa- 
tion of  the  county  court.  Then  on  the  11th  day  after  the 
election,  the  court  is  required  to  meet  and  immediately 
make  an  order  of  prohibition,  if  a  majority  of  the  votes 
in  the  county  as  a  whole  are  for  prohibition.  Clearly  tne 
court,  in  making  its  order,  acts  upon  the  return  of  the 
sheriff  and  the  abstract  furnished  by  the  clerk.  The 
statute  does  not  require  it  to  hear  testimony  and  conduct 
a  fishing  expedition  to  discover  whether  or  not  the  sheriff 
and  clerk  have  made  a  false  return  in  respect  to  posting 
the  notices  or  making  the  abstract.  It  must  act 
"immediately."  Now  the  writ  does  not  traverse  the 
return  nor  the  abstract.  It  only  attempts  to  traverse 
the  fact  that  notices  were  posted ;  and,  if  an  amendment 
were  permitted  to  the  writ,  so  that  it  should  show  that  no 
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notices  were  posted,  it  would  show  no  cause  for  manda- 
mus proceedings  against  the  county  court.  It  acted  upon 
the  evidence  that  the  law  required  it  to  act  upon,  and,  its 
duties  being  ended,  this  court  will  not  require  it  to  again 
convene  and  to  do  its  work  over,  and  include  therein 
the  hearing  of  a  contest  on  the  facts  that  the  local  option 
law  does  not  provide  for.  It  has  been  suggested  that, 
if  we  take  this  view,  plaintiffs  are  left  without  remedy, 
but  this  does  not  logically  follow.  If,  by  the  malfeasance 
of  an  officer,  a  false  return  was  made,  whereby  the 
county  court  was  deceived  into  making  a  false  finding 
of  the  fact,  the  writer  of  this  opinion  feels  certain  that 
the  law  will  afford  plaintiffs  an  ample  remedy.  It  is 
the  boast  of  our  jurisprudence  that  there  is  no  wrong 
for  which  the  law  does  not  afford  redress,  and  this  case 
is  no  exception  to  the  rule. 

Affirmed:  Rehearing  Denied. 

Mr.  Justice  King  delivered  the  following  dissenting 
opinion. 

I  agree  with  the  majority  opinions  in  holding  that  the 
alternative  writ  does  not  state  sufficient  facts  to  entitle 
petitioners  to  the  relief  demanded,  but  for  that  reason 
only  do  I  hold  that  the  remedy  sought  to  be  invoked  will 
not  lie.  The  effect  of  the  majority  opinions,  however, 
is  to  hold  that,  even  though  sufficient  facts  were  stated 
to  demonstrate  that  the  election  was  void,  mandamus 
would  not  be  the  proper  remedy.  With  this  conclusion  I 
do  not  agree.  If  at  the  time  the  proceedings  were  insti- 
tuted the  county  court  had  not  declared  the  vote, 
injunctive  relief  would  have  been  available,  but,  since 
there  is  nothing  left,  so  far  as  the  court  is  concerned, 
to  enjoin,  this  remedy,  it  occurs  to  me,  cannot  well  be 
invoked.  In  fact  it  is  so  held  in  McWhii^ter  v.  Brainard, 
5  Or.  426.  Under  the  holding  of  this  court  in  Raper  v. 
Dunn,  53  Or.  203  (99  Pac.  889)  and  Garrison  v.  Malheur 
County  Court,  54  Or.  269  (101  Pac.  900),  review  will  lie, 
from    which    it    follows    that,    unless    the    remedy    by 


266  State  ex  rbl.  v.  Malheur  County  Court.     [54  Or. 

mandamus  is  available,  petitioners  are  without  a  rem- 
edy. In  a  very  clear  and  well-reasoned  opinion  by 
Mr.  Justice  Brannon,  in  Marcum  v.  Pilot  Commis- 
sioners, 42  W.  Va.  263  (26  S.  E.  281:  36  L.  R. 
A.  296),  it  is  held  that  the  inefficiency  of  all  other 
remedies  required  that  mandamus  should  be  recog- 
nized, even  though  the  acts  involved  were  of  a  quasi 
judicial  nature .  If  the  rule  invoked  by  the  majority 
in  this  case  is  to  prevail,  it  may  become  necessary  to 
recognize  a  suit  in  equity  to  vacate  the  order  of  the 
court  as  the  proper  procedure,  else  make  an  exception 
to  the  well-established  principle  suggested  by  Mr.  Justice 
McBride  that  "there  is  no  wrong  for  which  the  law  does 
not  afford  a  remedy,"  but  why  the  necessity  of  further 
drawing  upon  a  court  of  equity,  when  the  same  result 
can  as  readily  and  conveniently  be  accomplished  by  the 
proceeding  before  us?  It  is  true  petitioners  have  sought 
an  adjudication  to  the  effect  that  Vale  is  without  the 
operation  of  the  local  option  statute,  and  this  court  has 
held  that  the  charter  does  not  have  the  legal  effect  in- 
sisted upon  in  that  respect;  and  in  that  I  concur,  but 
let  it  be  remembered  that  the  further  position  is  taken, 
and  so  attempted  to  be  pleaded,  that  the  election  in  the 
entire  county  is  void,  and  it  is  conceded  that,  if  sufficiently 
pleaded,  the  position  would  be  well  taken.  This  could 
be  done  by  amendment,  to  allow  which  is  within  the 
discretion  of  the  court  where  pending;  and  I  know  of 
no  reason  why  the  same  privilege  should  not  be  granted 
the  petitioners  in  this  respect  as  was  extended  to  the 
pleaders  in  a  like  case:  State  v.  Ricliardson,  48  Or. 
309  (85  Pac.  225:  8  L.  R.  A.  [N.  S.]  362)  ;  and  also 
recognized  in  Fishbum  v.  Londerhausen,  50  Or.  363, 
377  (92  Pac.  1060,  1065:  14  L.  R.  A.  [N.  S.]  1234,  1242) 
and  Powell  v.  Dayton,  14  Or.  22  (12  Pac.  83).  Nor  can 
it  make  any  difference  that  the  prayer  asks  relief  as  to 
the  town  of  Vale  only;  for,  if  the  election  in  the  entire 
county  is  void,  it  must  necessarily  be  ineffectual  as  to 
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the  lesser  district,  Vale,  regardless  of  whether  the 
language  of  the  charter  is  sufficient  to  take  the  locality 
out  of  the  operation  of  the  local  option  law  or  not.  The 
question,  therefore,  as  to  the  effect  of  the  charter  upon 
the  general  law,  when  viewed  in  connection  with  the 
other  points  presented,  becomes  unimportant.  But  con- 
ceding that  the  effect  of  the  language  of  the  charter  was 
one  of  the  question  to  be  determined  by  the  county  court 
in  connection  with  other  features,  before  declaring  the 
result  of  the  vote,  I  think  the  acts  of  that  body  are 
ministerial  only,  and  cannot  properly  be  classed  as 
judicial.  Nor  can  the  fact  that  one  of  the  members  is 
a  judicial  officer  make  any  difference  in  this  respect.  It 
is  nothing  unusual  for  ministerial  duties  to  be  imposed 
by  statute  upon  judicial  officers,  the  performance  of 
which  often  requires  the  application,  and  thereby  the 
interpretation,  of  laws.  As  stated  by  the  court  in  re 
Harris,  12  Misc.  Rep.  228  (33  N.  Y.  Supp.  1106)  :  "It  is 
not  every  exercise  of  judgment  by  a  ministerial  or  admin- 
istrative officer  or  body  that  can  be  held  to  be  the  exercise 
of  a  judicial  function  or  judicial  act.  A  sheriff  is  required 
to  determine,  at  his  peril,  whether  a  process  he  is  required 
to  execute  is  fair  upon  its  face,  but  such  exercise  of 
his  judgment  is  not  a  judicial  act."  To  the  same  effect, 
Speer  v.  Stephenson  (Idaho)  102  Pac.  365,  371;  State 
V.  County  Judge,  7  Iowa  187. 

It  is  unnecessary,  however,  to  look  beyond  our  own 
jurisdiction  for  authorities  upon  this  subject.  As  above 
stated,  this  court  in  McWhirter  v.  Brainard,  recognized 
mandamus  as  the  proper  remedy  to  test  the  qualification 
of  voters,  the  legality  of  the  conduct  of  judges,  as  well 
as  other  matters  incidental  to  the  canvass  of  an  election 
called  to  determine  the  selection  of  a  county  seat,  not- 
withstanding these  questions  involve  some  intricate  points 
of  law,  or  mixed  questions  of  law  and  fact.  So,  too,  in 
Shively  v.  Pennoyer,  27  Or.  33  (39  Pac.  396),  the  same 
remedy  was  invoked  to  compel  the  execution  of  a  deed 
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by  the  board  of  land  commissioners,  in  which  instance  it 
was  first  necessary  to  determine  whether  the  applicant 
had  complied  with  the  requirements  of  the  law  on  the 
subject.  State  v.  Malheur  County  Court  was  a  special  pro- 
ceeding instituted  against  the  county  judge  and  commis- 
sioners to  compel  them  as  a  court  to  declare  the  result  of 
an  election  held  November  8,  1904,  for  the  purpose  of 
determining  whether  the  sale  of  intoxicating  liquors  as 
a  beverage  should  be  prohibited  in  Nyssa  precinct.  The 
county  judge  in  his  answer  expressed  a  willingness  to 
make  the  order  sought  to  be  enforced,  while  the  com- 
missioners after  denying  the  material  averments  of  the 
writ,  alleged,  among  other  things,  that  the  local  option 
act  contravened  certain  clauses  of  the  constitution  of  the 
State,  and  that  the  notices  of  the  election  were  not  printed 
until  16  days  prior  to  the  election.  It  thus  appears  that 
there  were  questions  to  be  determined  by  the  county 
court  in  that  case  equally  as  judicial  as  any  involved 
here.  In  considering  that  phase,  Mr.  Justice  Wolverton, 
in  State  v.  Malheur  County  Court,  46  Or.  519  (81  Pac. 
368),  holds  the  duties  of  the  court  in  this  regard  to  be 
ministerial  only.  I  think,  therefore,  the  conclusion 
reached  on  this  point  by  the  majority,  inconsistent  with 
all  previous  adjudications  by  this  court  upon  these  points. 
In  conclusion,  I  understand  the  majority  to  hold,  in 
effect:  (1)  The  county  court  in  declaring  the  result  of 
a  local  option  election  acts  in  judicial  capacity,  by  reason 
of  which  mandamus  will  not  lie;  and  (2)  even  were  it 
successfully  averred  that  the  election  was  void,  petitioners 
have  mistaken  their  remedy.  I  think  the  holding  as  to 
both  positions  in  conflict  with  the  previous  adjudications 
on  the  subject.  If  the  majority  opinions  in  this  case 
and  in  Roesch  v.  Henry,  54  Or.  230  (103  Pac.  439), 
are  to  stand,  all  previous  decisions  by  this  court  bearing 
on  the  subjects  therein  discussed  should,  in  order  that 
there  may  be  no  further  misunderstanding  among  the 
courts  and  bar  upon  the  subject,  be  given  a  respectable 
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burial  by  expressly  overruling  them.  I  think  sufficient 
doubt  as  to  the  correctness  of  the  conclusions  reached 
exists  to  justify  a  rehearing  in  this  court,  and  that  it 
should  be  so  ordered. 


Argued  May  8,  decided  May  86;  rehearincr  denied  July  90.  1009. 

GARBI80N  V.  MAIiHEUR  COUNTY   COURT. 

[101  Pao.  000.] 

Certiorari— Writ  of  Rbvibw— Intbrbsted  Party— Record. 

1.  Writ  of  review  to  revise  the  action  of  the  county  court  In  making  an 
order  of  prohibition  following  an  election  la  properly  dismissed ;  neither  the 
petition  nor  the  writ  showing  that  petitioner  appeared  In  the  county  court 
to  oppose  the  order,  and  so  not  disclosing  that  he  was  an  Interested  party. 

Certiorari— Writ  of  Review- Defect  of  Parties— Waiver. 

2.  Respondents,  by  making  full  return  to  the  writ,  without  Interposing 
any  motion  to  quash  or  any  demurrer  on  account  of  defect  of  parties,  will  not 
be  held  to  have  waived,  and  so  to  be  precluded  from  raising  the  objection  that 
the  petitioner  for  writ  of  review  was  not  shown  to  be  an  interested  party,  the 
statute  making  no  provision  for  demurrer  or  motion  to  quash,  but  the  Infe- 
rior court  having  no  alternative,  when  the  writ  Issues,  but  to  send  up  Its 
return,  whereof  the  hearing  Is  on  Inspection  of  the  writ  and  the  return. 

From  Malheur:    George  E.  Davis,  Judge. 

Petition  by  Floyd  Garrison  for  writ  of  review  against 
B.  C.  Richardson  and  others,  commissioners  of  Malheur 
County,  constituting  the  county  court  thereof.  From 
an  order  of  the  circuit  court  dismissing  the  writ, 
petitioner  appeals. 

Statement  by  Mr.  Justice  McBride. 

This  is  an  appeal  from  a  judgment  of  the  circuit  court 
for  Malheur  County  dismissing  the  writ  of  review  brought 
by  appellant  to  revise  the  action  of  the  county  court  of 
Malheur  County  in  making  an  order  of  prohibition  fol- 
lowing the  election  of  1908.  As  showing  the  right  of 
appellant  to  the  writ,  it  is  alleged  that  petitioner  is  a 
citizen,  resident,  taxpayer,  and  legal  voter  of  the  City 
of  Vale,  in  Malheur  County,  Oregon,  and  that  at  the 
date  of  the  order  complained  of  he  was  engaged  in  the 
retail  liquor  business  in  said  city,  and  pays  an  annual 
license  of  $600.  The  other  facts  set  forth  in  the  petition 
are  not  necessary  to  a  decision  of  this  cause. 

Affirmed. 
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For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  George  W.  Hayes. 

For  respondent  there  was  a  brief  over  the  name  of 
Mr.  John  W.  McCulloch,  District  Attorney,  with  an  oral 
argument  by  Mr.  Andrew  M.  Crawford,  Attorney  Gen- 
eral. 

Mr.  Justice  McBRmE  delivered  the  opinion  of  the  court. 

1.  Neither  the  petition  for  the  writ  nor  the  writ  itself 
show  that  appellant  ever  appeared  in  the  county  court 
to  oppose  the  order  sought  to  be  reviewed  in  the  circuit 
court.  Therefore  he  comes  within  the  rule  announced 
by  this  court  in  Raper  v.  Dunn,  53  Or.  203  (99  Pac.  889). 

2.  Counsel  for  appellant  ingeniously  argues  that 
respondents,  having  made  full  return  to  the  writ  in  the 
court  below,  without  interposing  any  motion  to  quash 
or  any  demurrer  on  account  of  defect  of  parties,  are 
precluded  from  raising  that  question,  and  will  be  held 
to  have  waived  it.  The  practice  at  circuit  in  these  par- 
ticulars has  been  different  in  different  courts  and  even 
in  the  same  court  has  varied,  according  to  the  ideas  of 
different  attorneys.  But  the  statute  itself  makes  no 
provision  for  demurrer  or  motion  to  quash.  When  the 
writ  issues,  the  inferior  court  has  no  alternative  but  to 
send  up  its  return,  and  the  hearing  is  then  had  upon 
inspection  of  the  writ  and  the  return,  and  no  demurrer 
or  motion  is  necessary. 

This  being  our  view  of  the  case,  the  judgment  of  the 
circuit  court  will  be  affirmed. 

Affirmed:  Behearing  Denied. 


Arffued  May  8.  decided  May  25:  rehearing  denied  July  20,  1000. 

HART  V.   MALHEUR  COUNTY  COURT. 

[101  Pac.  eoo.] 

From  Malheur:    George  E.  Davis,  Judge. 

Petition  by  J.  H.   Hart  for  writ  of  review  against 
B.  C.  Richardson  and  others,  commissioners  of  Malheur 
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County,  constituting  the  county  court.     From  an  order 
of  the  circuit  court  dismissing  the  writ,  petitioner  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  George  W.  Hayes. 

For  respondent  there  was  a  brief  over  the  name  of 
Mr.  John  W.  McCulloch,  District  Attorney,  with  an  oral 
argument  by  Mr.  Andrew  M.  Crawford,  Attorney  Gen- 
eral. 

Mr.  Justice  McBRmE  delivered  the  opinion  of  the  court. 

This  case  was  submitted  at  the  same  time  with  the 
case  of  Garrison  v.  Malheur  County  Coiirt  (heretofore 
decided  by  this  court),  supra;  the  pleadings  and  facts 
being  the  same  in  both  cases.  Following, that  case  and 
the  case  of  Raper  v.  Dunn,  53  Or.  203  (99  Pac.  889), 
the  judgment  of  the  court  below  will  be  affirmed. 

Affirmed:  Rehearing  Denied. 


Argaed  May  25.  decided  June  8,  rehearing  denied  July  SO,  1009. 

FliANAGAN  V.  JONES. 

£102  Pac.  801.] 

Appeal  and  Ebbor— Briefs— Excuse  for  Failure  to  File. 
Engagements  In  causes  In  other  courts  afford  no  excuse  for  failure  to  file 
briefs  within  the  time  prescribed  by  the  rules  of  court. 

From  Josephine:  HiERO  K  Hanna,  Judge. 

This  is  a  suit  by  W.  H.  Flanagan  against  Ed.  Jones. 
From  a  decree  in  favor  of  plaintiff,  defendant  appeals. 
Respondent  files  in  this  court  a  motion  to  dismiss  the 
appeal. 

Motion  allowed.  Dismissed. 

Mr.  George  W.  Colvig,  for  the  motion. 
Mr.  George  H.  Durham,  contra. 

Opinion  by  Mr.  Chief  Justice  Moore. 

This  is  a  motion  to  dismiss  an  appeal.  A  decree  in 
this  suit  was  rendered  against  the  defendant,  to  reverse 
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which  he  perfected  an  appeal,  and  filed  in  this  court  an 
abstract  and  a  transcript.  As  the  cause  was  in  equity 
and  to  be  tried  anew,  the  plaintiff,  though  the  respondent, 
complying  with  rule  6  of  this  court  (50  Or.  572 :  91  Pac. 
VIII),  filed  Mar.  29,  1909,  the  first  brief,  and  sent  copies 
thereof  by  registered  mail  to  the  defendant's  counsel  at 
his  office  at  Crescent  City,  California.  The  copies,  how- 
ever, not  having  been  called  for,  were  returned  to  the 
person  sending  them.  The  defendant  was  required  to  file 
his  brief  on  or  before  April  18,  1909,  but  not  having  done 
so,  the  plaintiff's  counsel,  on  May  14th,  interposed  this 
motion.  The  defendant's  counsel,  resisting  the  applica- 
tion, filed  an  affidavit,  in  which  he  states  that  in  the  latter 
part  of  March,  1909,  in  order  to  try  some  causes,  he  was 
obliged  to  go  to  Oakland  and  San  Francisco,  where  he 
was  detained  longer  than  he  expected,  and  did  not  return 
to  his  office  until  the  15th  of  the  following  May ;  that  he 
wrote  to  our  clerk  inquiring  about  the  status  of  the  case 
at  bar,  and  in  reply  thereto  received  a  letter  which  stated 
that  the  appellant's  brief  herein  was  filed  March  29, 1909 ; 
that  from  the  information  so  received  he  believed  that  a 
local  attorney,  who  had  procured  the  transcript  on  appeal 
herein,  had  also  prepared  and  filed  the  brief  referred  to, 
and  that  he  was  not  advised  to  the  contrary  until  the 
defendant  notified  him  on  May  21st  that  no  brief  on  the 
part  of  the  appellant  had  been  filed.  In  his  letter  the 
clerk  inadvertently  used  the  words  "appellan^t's  brief" 
for  the  phrase  "respondent's  brief,"  and  had  his  letter 
been  received  prior  to  April  18,  1909,  the  defendant's 
counsel,  by  relying  upon  the  erroneous  statement  therein, 
might  have  neglected  to  file  a  brief  for  his  client,  believ- 
ing that  a  local  attorney  had  performed  that  service ;  but 
the  original  letter  referred  to  in  the  affidavit  is  dated 
April  30,  1909,  and  acknowledges  the  receipt  of  a  letter 
written  by  the  defendant's  counsel  three  days  prior 
thereto,  but  nine  days  after  he  was  in  default.  An  attor- 
ney's business  engagements  in  making  preparation  for. 
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or  in  the  trial  of,  causes  in  other  courts  afford  no  excuse 
for  a  failure  strictly  to  comply  with  the  rules  of  this  court. 
Prior  to  default,  however,  such  a  modification  of  the  rules 
as  will  subserve  the  interests  of  the  attorney  applying 
therefor  will  ordinarily  be  granted,  provided  such  altera- 
tion does  not  interfere  with  the  orderly  dispatch  of  busi- 
ness in  this  court,  or  seriously  inconvenience  adverse 
parties:  Rule  11  of  the  Supreme  Court  (50  Or.  578:  91 
Pac.  X).  No  reasonable  excuse  has  been  given  by 
defendant's  counsel  for  the  delay,  nor  any  showing  made 
that  his  brief  has  been  prepared.  The  appeal  should  be 
dismissed ;  and  it  is  so  ordered. .  Dismissed. 


Argued  May  S,  decided  May  2S,  rehearing  denied  July  SO.  1800. 

SHAFBB  V.  BEECHER. 

[101  Pac.  890.] 

APPKAIi  AND  ERKOR— -TiMlB  TO  FlLK  BbIIBP— EXCUSE  FOR  FAILXJRR. 

The  failure  of  appellant  to  file  his  brief,  due  under  rule  37.  60  Or.  588  (91  Pac. 
XII)  on  February  90th,  until  April  7th  foUowlnfr.or  to  apply  for  an  extension  of 
time  in  which  to  file  brief,  is  not  excused  by  a  sbowlnff  of  pressure  of  business 
on  the  XMtrt  of  his  attorney  and  a  delay  of  the  printer  in  getting  out  the  copy, 
and  the  Judgment  will  be  affirmed. 

From  Wallowa :  John  W.  Knowles,  Judge. 

On  Motion  to  Affirm. 

Statement  Per  Curiam. 

This  is  an  appeal  from  the  circuit  court  of  Wallowa 
County  in  an  action  by  F.  F.  Shafer  against  Oral  Beecher. 
PYom  a  judgment  in  favor  of  plaintiff,  defendant  appeals. 
The  bill  of  exceptions  was  settled  and  allowed  December 

19,  1908.     The  transcript  was  filed  in  this  court  January 

20,  1909.  Under  rule  37  of  this  court  (50  Or.  588:  91 
Pac.  XII),  appellant  should  have  filed  his  brief  before 
February  20, 1909.     It  was  actually  filed  April  7,  1909. 

Respondent,  on  March  31,  1909,  filed  a  motion  to  affirm 
the  judgment  on  the  ground  of  appellant's  failure  to  file 
his  brief  within  the  time  prescribed  by  rule  37  (50  Or. 
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588:  91  Pac.  XII).     At  the  hearing  aDpellant  filed  an 
affidavit  in  excuse  of  his  delay  in  filing  brief. 

Affirmed. 

Mr.  James  A.  Burleigh,  for  the  motion. 
Mr.  Daniel  W.  Shehan,  contra. 

Per  Curiam  :  Appellant's  brief  was  due,  under  rule  37 
of  this  court  (50  Or.  588:  91  Pac.  XII),  on  February  20, 
1909.  It  was  not  filed  until  April  7,  1909.  Appellant 
submits  affidavits  of  his  attorney,  showing  pressure  of 
business  upon  himself  in  court,  and  delay  on  the  part  of 
the  printer  in  getting  out  the  copy,  which  affidavit  is 
supplemented  by  an  affidavit  of  the  printer  as  to  various 
delays  caused  by  failure  to  get  competent  workmen  in 
his  job  office. 

We  think  reasonable  diligence,  under  the  circumstances, 
required  the  appellant  to  apply  to  this  court  for  an  exten- 
sion of  time,  and  that  the  matter  set  forth  in  the  affi- 
davits filed  by  him  is  not  sufficient  to  excuse  his  long 
delay  in  filing  such  briefs  or  his  neglect  to  apply  for  an 
extension  of  time  in  which  to  do  so. 

The  judgment  of  the  court  below  will  be  affirmed. 

Affirmed. 


Argued  March  10,  decided  May  18,  rehearing  denied  July  90,  1000. 

AMES  V.  MOOBE. 

[101  Pac.  760.1 

Deeds— Mbntal  Capacity— Evidence, 

1.  Rvldence.  In  a  suit  to  set  aside  a  deed,  held  to  show  that,  though  the 
grantor  was  old,  with  the  natural  enfeeblement  of  physical  and  mental  pow- 
ers, she  retained  an  unimpaired  Judgment  and  an  active  memory  rendering 
her  competent  to  make  a  valid  contract. 

Deeds— Validity— Understanding  of  Grantor. 

2.  Evidence,  In  a  suit  to  set  aside  a  deed,  held  to  show  that  the  grantor 
understood  the  nature  and  effect  of  her  act  and  Intended  to  execute  an  abso- 
lute deed. 

Deeds— Validity— Mistake. 

3.  There  having  been  no  mutual  mistake  In  the  execution  of  a  deed  and  a 
contract  by  the  grantee  to  take  care  of  the  grantor  in  consideration  of  the 
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deed,  the  grantee^s  belief  that  the  legal  effect  of  the  instruments  was  to  give 
him  only  a  lease  for  the  life  of  the  grantor  Is  no  ground  for  setting  aside  the 
deed  or  limilting  it  to  such  effect. 

DEED6— CONSI  DERATION. 

4.  The  contract  of  a  son  to  take  care  of  his  mother  for  life  for  a  convey- 
ance of  land  is  sufficient  consideration  for  the  deed. 

Deeds—Consideration— Performance. 

5.  The  consideration  of  a  deed  from  mother  to  son  of  her  farm,  his  con- 
tract to  immediately  commence  settling  his  business  where  he  was  living, 
and  as  soon  as  convenient  to  move  to  the  farm  and  cultivate  it.  to  maintain 
for  her  exclusive  use,  commencing  the  foUow^ing  July,  a  room  on  the  prem- 
ises, and  to  furnish  her  support,  was  fully  performed,  though  the  grantor  died 
two  days  after  the  grantee^s  arrival  and  before  the  time  for  maintenance  of 
the  room. 

Deeds— Delivery. 

6.  Delivery  to  the  grantee  of  a  deed,  the  consideration  of  which  is  his  con- 
tract to  take  care  of  the  grantor  for  life,  passes  the  title. 

Deeds— Validity— Frauds  and  Misrepresentations— Evidence. 

7.  Evidence,  in  a  suit  to  set  aside  a  deed,  held  to  show  no  fraud  or  undue 
influence  practiced  by  the  grantee  on  the  grantor. 

From  Douglas :  James  W.  Hamilton,  Judge. 

Statement  by  MR.  Chief  Justice  Moore. 

This  is  a  suit  by  Sarah  S.  Ames  and  others  against 
Shelton  D.  Moore,  to  set  aside  a  deed  to  real  property. 
Sarah  A.  Moore,  the  mother  of  the  defendant,  being  the 
owner  of  a  farm  in  Douglas  County,  executed  to  him  a 
warranty  deed  thereof,  in  consideration  of  $1  and  of  his 
written  agreement  to  abide  by  the  following  conditions: 
That  he  would  immediately  commence  settling  his  busi- 
ness in  Josephine  County,  and  as  soon  as  convenient 
would  move  to  the  farm  and  cultivate  it;  that  beginning 
with  July  1,  1906,  he  would  maintain  for  her  exclusive 
use  a  convenient  room  or  other  domicile  on  the  premises ; 
that  he  would  furnish  her  clothing,  support,  and  medical 
care,  in  accordance  with  her  station  in  life,  during  her 
remaining  years ;  and  that  at  her  death  he  would  defray 
the  expenses  of  her  last  sickness  and  of  her  funeral.  Mrs. 
Moore  died  November  2,  1905,  aged  eighty-one  years, 
eleven  months,  and  twenty-three  day&.  Her  last  will  hav- 
ing been  admitted  to  probate,  her  daughters,  the  plain- 
tiffs, Sarah  S.  Ames  and  Mary  Wolcott,  who,  with  the 
defendant,  were  designated  as  her  residuary  legatees, 
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instituted  this  suit,  making  H.  L.  Gilkey,  the  administra- 
tor with  the  will  annexed,  a  party  plaintiff. 

The  gist  of  the  action  is  the  alleged  mental  incapacity 
of  Mrs.  Moore  at  the  time  the  deed  was  given.  The  cause 
being  at  issue  was  referred,  and  from  the  testimony 
taken  the  court  made  findings  of  fact,  and,  based  thereon, 
set  aside  the  deed.  From  this  decree  the  defendant 
appeals.  Reversed:  Dismissed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  H.  D,  Norton. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Fullerton  &  Orcutt,  with  an  oral  argument  by 
Mr.  Albert  N.  Orcutt 

Opinion  by  Mr.  Chief  Justice  Moore. 

1.  In  order  to  determine  whether  or  not  Mrs.  Moore 
was  competent  to  execute  a  valid  contract  on  August  29, 
1905,  we  shall  examine  the  state  of  her  health  and  her 
mental  condition  prior  and  subsequent  to  the  signing  of 
the  deed.  In  November,  1902,  she  had  an  attack  of 
pneumonia,  which  seemed  to  render  her  peevish  and  to 
impair  her  memory  somewhat.  During  the  cold  weather 
she  occasionally  had  neuralgia,  and  when  suffering  there- 
from appeared  to  be  almost  distracted.  The  last  year  of 
her  life  she  would  mutter  and  talk  aloud  when  no  one 
was  near.  She  did  not  converse  with  her  sons  or  daugh- 
ters about  her  business.  She  safely  guarded  her  prop- 
erty interests,  and  at  her  death  possessed  $10,366  in 
money,  most  of  which  was  deposited  with  a  bank.  She 
remembered  a  granddaughter,  who  visited  her  in  Sep- 
tember, 1905,  and  though  she  had  not  seen  this  relative 
for  20  years,  yet  she  had  a  clear  recollection  and  talked 
about  the  circumstances  of  this  granddaughter's  early 
life.  She  seemed  to  forget,  however,  the  little  incidents 
which  occurred  on  the  preceding  day.  Thus  she  ordered 
a  load  of  wood,  and  when  it  arrived  admitted  that  she 
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did  not  remember  requesting  it.  At  another  time  she 
asked  to  be  taken  to  town,  and  the  next  day  denied  that 
she  had  so  solicited. 

Witnesses  called  by  the  defendant  testified  that,  con- 
sidering her  age,  Mrs.  Moore  was  remarkably  intelligent, 
that  she  was  exceedingly  alert  in  all  business  matters, 
and  that  she  was  able  to  conduct  a  sustained  conversa- 
tion on  any  subject  without  her  mind  wandering.  The 
cashier  of  the  bank  in  which  she  deposited  her  money, 
referring  to  Mrs.  Moore,  testified:  "I  thought  she  was 
rather  better  than  the  average  business  man  to  transact 
business  for  herself."  Drs.  E.  J.  Page  and  W.  C.  Gil- 
mour,  who  were  Mrs.  Moore's  physicians  during  her  last 
illness,  and  Dr.  W.  H.  Flanigan,  who  had  for  many  years 
been  her  family  physician  and  was  called  in  consultation 
the  day  before  she  died,  expressed  thte  opinion  that  she 
was  capable  of  making  a  valid  contract.  Mrs.  Moore, 
in  1903,  sold  her  real  property  in  Josephine  County, 
where  she  had  lived  many  years,  and  moved  to  Douglas 
County,  where  she  purchased  the  farm  in  question,  pay- 
ing therefor  $5,500;  but  missing  the  acquaintances  with 
whom  she  had  so  long  associated,  and  wishing  to  return 
to  the  neighborhood  of  her  former  home,  she  desired  to 
sell  this  farm,  and  offered  it  for  $7,000.  The  plaintiff, 
Mrs.  Wolcott,  who  in  1905  lived  in  Douglas  County,  wrote 
to  the  defendant,  who  then  lived  in  Josephine  County: 
That  their  mother  contemplated  selling  the  farm;  that 
she  was  growing  feeble;  and  that,  because  she  insisted 
upon  living  alone  in  a  log  house  on  the  land,  some  of  her 
neighbors  thought  she  was  not  in  her  right  mind,  and 
believed  that  a  person  ought  to  be  selected  to  look  after 
her  property.  Replying  to  such  letter,  the  defendant 
wrote  that  he  thought  that  any  deed  their  mother  might 
make  would  be  ineffectual,  and  would  be  set  aside,  upon 
her  death,  in  a  suit  instituted  by  her  heirs  for  that  pur- 
pose.    He  further  stated  that,  if  the  officials  of  Douglas 
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(Dounty  should  conclude  to  appoint  a  guardian  for  his 
mother,  he  would  apply  for  the  position. 

The  defendant  went  from  his  home  in  the  summer  of 
1905  to  visit  his  mother,  and  upon  his  return  H.  D.  Nor- 
ton, an  attorney  at  Grant's  Pass,  mailed  a  typewritten 
letter  to  Mrs.  Moore,  inclosing  a  deed  and  a  contract 
which  were  indited  in  the  same  manner.  After  detailing 
the  substance  of  the  agreement,  the  letter  contains  the 
further  statement:  "If  the  papers  as  drawn  meet  with 
your  approval,  kindly  execute  the  same  before  Mr.  Dim- 
mick,  who,  I  understand,  is  a  notary  public  at  Oakland, 
and  forward  the  deed  and  copy  of  the  contract  to  me  and 
I  will  thereupon  have  Shelton  (the  defendant)  execute 
the  copy  and  will  forward  one  to  you  for  your  keeping 
and  thereupon  deliver  the  deed  and  other  copy  of  con- 
tract to  him."  Norton  also  wrote  to  Z.  L.  Dimmick,  the 
notary,  that,  if  Mrs.  Moore  called  upon  him  for  the  pur- 
pose of  having  the  instruments  executed,  he  should  sum- 
mon a  physician  as  a  witness  to  ascertain  whether  or  not 
she  possessed  sufficient  mental  capacity  to  make  a  valid 
contract.  Mrs.  Moore,  having  received  the  papers,  took 
them,  August  29,  1905,  to  Dimmick,  who,  complying  with 
the  instructions  which  he  had  received,  called  Dr.  Gil- 
mour  to  determine  the  inquiry  suggested.  The  doctor 
concluded  that  she  was  competent,  whereupon  the  papers 
were  executed,  placed  in  an  envelope,  directed  to  Norton, 
and  given  to  Mrs.  Moore,  who  mailed  the  package.  Upon 
its  receipt  the  attorney  secured  the  defendant's  signature 
to  a  duplicate  of  the  contract  and  mailed  it  to  her.  The 
deed,  however,  was  not  recorded  until  November  2,  1905, 
and,  except  the  defendant,  none  of  Mrs.  Moore's  heirs 
were  notified  that  she  had  made  the  conveyance. 

Dr.  Gilmour  testified  that  he  had  visited  Mrs.  Moore 
professionally,  and,  having  identified  the  deed  and  con- 
tract, the  execution  of  which  he  witnessed,  was  asked 
what  the  grantor  declared  at  that  time,  and  replied :  "Mrs. 
Moore  said  that  she  was  entering  into  an  agreement 
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with  her  son  to  take  care  of  her  duringr  her  lifetime,  and 
deeding  him  this  place,  and  she  says :  'I  want  to  do  this, 
and  I  want  you  to  see  that  I  am  capable  of  doing  this 
kind  of  business ;  that  I  know  what  I  am  doing.  I  want 
you  to  understand  this  contract  between  Shelton  and 
myself.'  And  she  says  to  me,  'Doctor,  don't  you  think 
that  I  know  how  to  do  business  ?'  and  I  says,  'Yes,  I  think 
you  know  how  to  do  business  as  well  as  any  one  I  know 
of.'  "  Referring  to  the  time  the  papers  were  signed,  the 
physician  said,  "The  old  lady's  health  for  one  of  her  age 
was  good."  In  answer  to  what  he  considered  her  then 
mental  condition  to  be,  he  further  stated :  "Well,  I  thought 
she  was  fully  abe  to  make  a  contract  of  that  kind  as  any 
one  that  I  am  acquainted  with.  She  was  bright  mentally. 
I  know  I  got  the  impression  that  if  any  one  gets  ahead 
of  you,  old  girl,  they  will  have  to  get  up  early  in  the 
morning."  Dimmick,  the  notary  public,  referring  to 
Mrs.  Moore's  mental  condition  when  he  took  her  acknowl- 
edgement, said,  "I  felt  that  she  was  competent  to  trans- 
act business." 

The  defendant  testified  that  he  visited  his  mother  at 
her  solicitation,  and  she  offered  to  convey  the  farm  to 
him  if  he  would  move  to  the  premises  and  support  her 
during  the  remainder  of  her  life,  which  testimony  is 
corroborated  by  his  son,  who  was  present  during  the  con- 
versation. The  defendant  further  deposed  that  he  knew 
that  his  mother  had  made  a  will  devising  and  bequeath- 
ing her  property,  and  he  thought  such  testamentary  dis- 
position would  invalidate  any  deed  she  might  make  to 
the  farm ;  but  he  informed  her  that,  if  Norton  was  of  the 
opinion  that  the  signing  of  the  will  would  not  defeat  her 
conveyance  of  the  land,  he  would  accept  the  offer;  that 
he  consulted  about  the  matter  with  the  attorney,  and  was 
informed  that  the  making  of  the  will  would  not  interfere 
with  a  conveyance  of  the  farm,  whereupon  the  papers 
were  prepared  and  mailed  to  her  by  the  attorney.  The 
defendant  further  stated  that,  when  he  made  the  con- 
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tract  with  his  mother,  she  seemed  fully  to  understand 
what  she  was  doing,  and  that,  believing  her  mental  capa- 
city would  be  challenged,  he  suggested  to  the  attorney 
the  necessity  of  securing  a  physician  as  a  witness  to  the 
execution  of  the  deed. 

The  foregoing  narrative,  though  quite  brief  as  com- 
pared with  the  volume  of  testimony  given  on  this  branch 
of  the  case,  we  believe  to  be  a  sufficient  statement  of  Mrs. 
Moore's  physical  and  mental  condition  at  the  time  she 
executed  the  deed.  She  was  quite  active  for  a  person  of 
her  advanced  age.  In  business  ventures  she  had  been 
successful,  and  the  money  which  she  possessed  at  the 
time  of  her  death  was  probably  accumulated  by  carefully 
saving  small  sums,  and  from  the  habit  thus  acquired  she 
undoubtedly  was  very  frugal.  Her  memory,  though  not 
retentive  of  recent  trivial  events,  was  nevertheless  active, 
for  it  will  be  borne  in  mind  that  she  remembered  a  grand- 
daughter whom  she  had  not  seen  for  20  years.  That 
Mrs.  Moore  muttered  and  talked  to  herself  is  a  circum- 
stance from  which  intellectual  impairment  might  be 
inferred ;  but  as  it  is  a  well-recognized  fact  that  persons 
who  live  alone,  as  she  did  much  of  the  time,  often  give 
oral  expression  to  their  thoughts,  the  existence  of  that 
habit  does  not  necessarily  show  such  a  degree  of  feeble- 
ness of  the  mental  faculties,  resulting  from  old  age,  as 
in  her  case  to  be  designated  as  dotage.  It  appears  that 
Mrs.  Moore  permitted  a  small  dog  to  remain  in  the  house 
which  she  occupied,  and  that  she  spat  on  the  floor — 
things  which  she  would  never  have  done  or  tolerated  in 
others  about  her  home  in  her  earlier  life.  The  house  in 
which  Mrs.  Moore  lived  was  very  old,  much  dilapidated, 
and  the  floor  was  probably  in  such  a  state  of  decay  that 
her  sense  of  cleanliness  was  not  shocked  by  the  practice 
which  was  attributed  to  her.  As  she  lived  alone  much 
of  the  time,  she  may  have  kept  the  dog  in  her  home  for 
the  protection  which  his  watchfulness  afforded,  and  par- 
ticularly so  since  she  at  all  times,  as  appear^  from  the 
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testimony,  kept  some  money  hidden  about  the  premises. 
Under  such  circumstances,  Mrs.  Moore's  custom  of  keep- 
ing a  dog  in  the  house  and  of  spitting  on  the  floor  cannot 
be  regarded  as  furnishing  much  evidence  of  any  loss  of 
mental  power.  After  the  attack  of  pneumonia  which 
Mrs.  Moore  had,  she  became  irritable;  but  mere  peevish- 
ness and  excitability  of  disposition  do  not  of  themselves 
constitute  proof  of  intellectual  degeneracy:  16  Am.  & 
Eng.  Enc.  Law  (2  ed.)  611.  Mrs.  Moore  was  at  times 
afflicted  with  neuralgia,  which  affected  her  very  much; 
but,  as  the^e  attacks  occurred  in  the  winter,  as  testified 
by  Dr.  Flanigan,  and  were  probably  superinduced  by  cold 
weather,  she  was  evidently  not  inconvenienced  by  any 
nerve  affection  in  August,  when  the  deed  was  executed. 
We  are  satisfied  that,  though  Mrs.  Moore's  old  age  was 
accompanied  by  a  natural  enfeeblement  of  physical  and 
mental  powers,  yet  the  sagacity  for  which  she  had  been 
noted,  and  which  she  exercised  in  all  business  transac- 
tions, remained  intact  until  her  death,  evidencing  an 
unimpaired  judgment,  which,  in  all  cases,  is  the  criterion 
of  mental  capacity. 

The  evidence  shows  that  when  Mrs.  Moore  purchased 
the  Douglas  County  farm  she  expressed  an  intention  to 
have  the  land  conveyed  to  her  daughters,  the  plaintiffs, 
and  to  her  son,  the  defendant;  but  instead,  when  the 
deed  was  executed,  she  took  the  title  in  her  own  name. 
For  a  share  of  the  crops  she  leased  the  farm  to  her  son- 
in-law.  Grant  Ames,  for  a  term  to  expire  October  1, 1904. 
During  his  tenancy  a  freshet  carried  away  a  part  of  her 
fence,  and  because  he  refused  to  make  the  necessary 
repairs,  in  consequence  of  which  some  of  the  crops  were 
destroyed  by  hogs,  Mrs.  Moore  became  angry  at  him, 
moved  from  the  dwelling  house  on  the  farm  into  an  old 
log  cabin  on  the  premises,  and,  beginning  with  the  close 
of  his  term,  leased  the  land  to  another  for  one  year.  Mrs. 
Moore,  in  the  fall  of  1904,  moved  to  Oakland,  where  she 
took  a  lease  of  a  house  and  cared  for  herself  until  Jan- 
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uary  1,  1905,  when  her  daughter,  Mrs.  Wolcott,  also 
moved  into  the  same  dwelling,  where  she  lived  until  July 
list  of  that  year.  As  Mrs.  Wolcott's  husband  was  an 
invalid  and  unable  to  perform  manual  labor,  the  burden 
of  supporting  his  family  devolved  upon  his  wife,  and 
for  this  reason  he  seemed  to  be  the  object  of  resentment 
by  his  mother-in-law,  who  frequently  remarked  that  she 
intended  so  to  dispose  of  her  property  that  neither  he 
nor  Ames  could  secure  any  of  it,  but  that  their  wives 
should  annually  have  the  use  of  a  part  thereof  for  their 
respective  lives.  Mrs.  Moore  died,  however,  before  con- 
summating such  a  change  in  her  last  will  and  testament. 
The  deed  to  the  defendant  was  evidently  made  to  effec- 
tuate her  purpose  of  preventing  Ames  and  Wolcott  from 
enjoying  any  of  her  bounty,  though  she  expected  to 
reward  their  wives  for  the  kind  services  they  had 
rendered  her.  We  believe  that  Mrs.  Moore  possessed 
sufficient  intelligence  to  remember  those  that  should  have 
been  the  objects  of  her  bounty,  to  comprehend  the  extent 
and  character  of  her  property,  and  to  realize  that  the 
execution  of  the  deed  to  the  defendant  would  necessarily 
deprive  her  other  residuary  legatees  of  an  equal  distribu- 
tion of  her  estate,  and  that  she  possessed  an  "active 
memory,"  rendering  her  competent  to  make  a  valid  con- 
tract: Camagie  v.  Diven,  31  Or.  366  (49  Pac.  891); 
Swank  v.  Swank,  37  Or.  439  (61  Pac.  846) ;  Dean  v.  Dean, 
42  Or.  290  (70  Pac.  1039) ;  Hamilton  v.  Holmes,  48  Or. 
453  (87  Pac.  154) ;  Owings  v.  Turner,  48  Or.  462  (87 
Pac.  160) ;  Reeder  v.  Reeder,  50  Or.  204  (91  Pac.  1075). 
2.  The  plaintiffs'  counsel,  in  order  to  maintain  the  decree 
rendered  in  the  case  at  bar,  contend,  in  effect :  That  Mrs. 
Moore,  by  reason  of  extreme  age,  did  not  understand  the 
nature  or  effect  of  her  act,  and  never  intended  to  execute 
an  absolute  deed;  that  she  was  persuaded  to  sign  the 
instrument  in  consequence  of  the  defendant's  undue  influ- 
ence and  misrepresentation  which,  in  her  enfeebled  con- 
dition, she  could  not  resist ;  that  she  was  the  victim  of  a 
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fraud  practiced  by  her  son,  who  obtained  the  conveyance 
for  the  consideration  expressed  in  the  contract;  that  the 
deed  is  void  because  it  is  founded  upon  an  inadequate 
consideration,  which,  though  specified,  was  never  per- 
formed; and  that  the  instrument  never  really  went  into 
effect. 

The  questions  will  be  considered  in  the  order  stated. 
The  testimony  shows  that,  although  Mrs.  Moore  could 
not  well  read  ordinary  manuscript,  she  could  peruse 
printed  matter.  Hence  since  the  deed,  contract,  and  letter 
were  typewritten,  she  surely  understood  the  contents  of 
these  papers.  It  will  be  rememberd  that,  when  she  took 
these  papers  to  Oakland,  she  stated,  in  the  hearing  of 
Dr.  Gilmour,  the  purpose  of  her  visit,  and  also  detailed 
the  substance  of  the  deed  and  contract,  thus  conclusively, 
we  think,  proving  that  she  understood  the  nature  and 
effect  of  her  act  and  evidencing  her  intention  to  execute 
an  absolute  deed. 

3.  The  defendant,  prior  to  August  29,  1905,  stated  to 
some  of  his  relatives  that,  if  he  could  secure  a  lease  of 
his  mother's  farm  for  the  term  of  her  life,  he  would 
improve  the  premises  and  care  for  her  during  that  time. 
After  the  deed  was  signed,  he  also  explained  to  others 
that  he  had  obtained  a  life  lease  of  such  land.  These 
declarations,  it  is  asserted  by  plaintiffs'  counsel,  tend  to 
show  that  Mrs.  Moore  understood  that  she  was  leasing 
the  farm  to  defendant,  and  not  conveying  it  to  him.  The 
defendant's  explanation  of  his  assertions,  as  detailed,  is 
that  he  understood  his  care  for  his  mother  during  her 
life  made  the  transaction  equivalent  to  a  lease  of  the 
premises  for  that  term.  His  belief  as  to  the  legal  effect 
of  the  deed  and  contract  will  not  govern  their  interpreta- 
tion, unless  there  was  a  mutual  mistake  in  their  execu- 
tion, which  evidently  is  not  the  fact.  The  deed  was 
executed  in  the  absence  of  the  defendant,  who  had  not 
seen  his  mother  since  he  called  upon  her.  What  time 
intervened  between  such  visit  and  the  making  of  the 
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deed  cannot  be  detemiined  from  the  testimony  with  any 
degree  of  accuracy.  No  evidence  of  any  misrepresenta- 
tions made  by  the  defendant  to  his  mother  appears  from 
an  inspection  of  the  transcript.  It  is  very  doubtful  if 
he  or  any  other  person  was  capable  of  influencing  her  in 
any  manner,  for  she  possessed  to  the  last  an  indomitable 
will.  This  trait  of  character  is  evidenced  by  the  testi- 
mony of  Mrs.  Wolcott,  who,  when  interrogated  concern- 
ing her  mother,  deposed  as  follows : 

"Q.  Did  you  find  that  it  was  easy  to  persuade  her  in 
various  matters?" 

"A.  No,  sir ;  I  did  not." 

"Q.  It  is  pretty  hard  to  persuade  her?" 
"A.  Yes,  because  I  tried  to  persuade  her  to  come  back 
here  in  Oakland,  but  she  would  not  stay." 

We  believe  Mrs.  Moore's  extreme  age  and  enfeebled 
condition  did  not  prevent  her  from  exercising  an  inde- 
pendent judgment,  since  she  deliberately  determined  to 
exclude  her  sons-in-law,  Ames  and  Wolcott,  from  parti- 
cipating in  the  distribution  of  her  property,  and  to  convey 
the  farm  to  the  defendant.  A  careful  examination  of 
the  testimony  fails  to  disclose  any  fraud  practiced  by  the 
defendant  upon  his  mother. 

4.  The  remaining  question  is  the  validity  of  the  deed, 
which,  it  will  be  remembered,  is  challenged  on  three 
grounds.  The  contract  of  a  son  or  daughter  to  care  for 
and  support  parents  during  their  lives,  for  a  conveyance 
of  real  property,  is  deemed  an  adequate  consideration  for 
the  land:  Page,  Cont.  Section  224.  If  the  terms  of  a 
contract  are  faithfully  executed  by  the  grantee,  the  in- 
timate relation  existing  between  such  parties  prevents  a 
comparison  of  the  worth  of  the  property  conveyed  with 
the  value  of  the  services  stipulated  to  be  performed: 
Pomeroy's  Eq.  Juris.,  Section  962.  For  any  substantial 
failure  in  this  respect,  however,  a  court  of  equity  will,  in 
a  suit  instituted  for  that  purpose,  set  aside  the  agree- 
ment of  the  parties  and  reinvest  the  title  to  the  land  in 
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the  parent:  Thomas  v.  Thomas,  24  Or.  251  (33  Pac.  565). 
In  the  case  at  bar,  Mrs.  Moore  did  not  transfer  all  her 
property  to  the  defendant,  for  it  will  be  remembered 
that  at  her  death  she  possessed  $10,366,  one-third  of 
which  sum,  less  the  expenses  of  administration,  Mrs. 
Ames  and  Mrs.  Wolcott  will  receive.  A  person  who  is 
sui  juris  and  has  no  creditors  may  make  such  disposition 
of  his  property  by  will  or  deed  as  he  pleases,  and,  though 
expectant  heirs  may  be  disappointed  by  the  distribution 
made  by  their  ancestor,  the  law  affords  them  no  remedy 
for  the  frustration  of  the  hopes  which  they  entertained. 
We  believe  the  consideration  expressed  in  the  deed  and 
contract  was  sufficient. 

5.  The  testimony  shows  that,  after  the  agreement  was 
consummated,  the  defendant  immediately  began  making 
preparations  to  move  to  the  farm,  by  disposing  of  his 
property  and  closing  up  his  business  in  Josephine  County, 
as  required  by  the  terms  of  the  contract.  Before  he  had 
completed  such  arrangements,  however,  his  mother 
became  ill  and  was  taken  to  a  neighbor's  house.  Upon 
receiving  notice  thereof,  he  instamtly  went  to  her,  and 
she  promised  to  remain  where  she  then  was  until  he 
could  establish  a  home  on  the  farm;  but,  after  he  left, 
her  health  being  somewhat  restored,  she  returned  to  the 
log  house,  where  the  defendant  found  her  when  he  moved 
with  his  family,  arriving  two  days  prior  to  her  death. 
The  contract  made  it  necessary  for  the  defendant  to 
maintain  a  separate  room  for  his  mother,  beginning  July 
1,  1906 ;  but  he  was  required  to  commence  caring  for  her 
as  soon  as  he  could  conveniently  adjust  his  business  in 
Josephine  County  and  move  to  the  farm.  He  performed 
the  consideration  specified  in  the  contract, 

6.  The  deed,  executed  by  his  mother,  was  duly  delivered 
to  him  soon  after  its  execution,  and  such  surrender 
effectuated  a  transfer  of  the  title,  though  the  deed  was 
not  immediately  recorded. 
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7.  Believing  that  Mrs.  Moore  on  August  29,  1905,  was 
competent  to  make  a  valid  contract;  that  she  was  not 
induced  by  fraud  or  undue  influence  to  execute  the  deed, 
and  that  the  consideration  therefor  was  adequate  and 
fully  performed,  the  decree  is  reversed,  and  the  suit  dis- 
missed.     Reversed:  Dismissed:  Rehearing  Denied. 


Decided  July  20,  lOOO. 

CITY   OF  NYSSA  v.  MAIiHEUR  COUNTY. 

[108  Pac.  61.] 

Statutes— Spbcial  Laws. 

Nyssa  City  Charter  (Sp.  I^aws  1008.  c.  4).  S  18.  providing  that  the  terri- 
tory within  the  city  limits  shall  be  without  the  jurisdiction  of  the  county 
court  for  the  purpose  of  road  taxes,  is  not  in  conflict  with  Section  88,  Article 
IV,  Constitution  of  Oregon,  prohibiting  any  special  law  for  layinff,  opening, 
and  working  highways,  and  for  the  assessment  and  collection  of  taxes  for 
road  purposes,  and  the  city  authorized  by  the  charter  to  levy  and  collect 
taxes,  etc.,  may  demand  from  the  county,  road  taxes  collected  on  property 
within  the  city. 

From  Malheur :  George  E.  Davis,  Judge. 

Statement  by  MR.  Justice  McBride. 

This  is  an  action  at  law  brought  by  plaintiff,  the  City 
of  Nyssa,  against  Malheur  County,  to  recover  certain 
moneys  collected  by  the  county,  within  the  corporate 
limits  of  plaintiff  for  road  tax.  Plaintiff  contends  that, 
under  certain  provisions  of  its  charter,  it  is  entitled  to 
all  the  road  tax  collected  on  property  within  its  limits, 
and  that  defendant  refuses  to  pay  over  the  same. 
Defendant  demurred  generally  to  the  comprint.  The 
demurrer  was  sustained,  and  plaintiff  appeals. 

Reversed. 

Submitted  on  appellant's  brief  under  the  proviso  of 
Rule  16  of  the  Supreme  Court:  50  Or.  580  (91  Pac. 
XII). 

For  appellant  there  was  a  brief  over  the  name  of 
Mr.  C.  C.  Wilson. 

No  appearance  for  respondent. 
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Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

There  was  no  brief  filed  or  appearance  made  in  this 
court  on  behalf  of  defendant,  and  perhaps  we  would  be 
justified  in  assuming  that  defendant  has  abandoned  its 
contention  in  the  matter,  but  nevertheless  we  feel  con- 
strained to  give  the  case  such  examination  as  the  circum- 
stances will  permit. 

Plaintiff's  right  to  recover  these  taxes  depends  upon 
the  construction  of  certain  sections  of  its  charter  and  of 
Subdivisions  7  and  10  of  Section  23,  Article  IV,  Consti- 
tution of  Oregon.  Section  3,  Chapter  3,  Nyssa  City 
Charter,  reads  as  follows:  "The  city  treasurer  shall 
receive  from  the  sheriff  of  Malheur  County,  Oregon,  all 
taxes  levied  by  the  council  and  collected  by  said  sheriff, 
and  shall  receive  all  other  money  belonging  to  the  city" : 
Sp.  Laws  1903,  p.  784.  The  following  sections  of  the  char- 
ter also  relate  to  the  subject  under  consideration:  "The 
common  council  shall  have  power  to  assess,  levy,  and 
collect  taxes  for  general  municipal  purposes,  not  to  exceed 
10  mills,  annually,  on  the  dollar  of  all  property,  both 
real  and  personal,  which  is  taxable  by  law  for  state  and 
county  purposes,  and  such  tax  shall  be  assessed,  levied 
and  collected  in  all  respects  in  accordance  with  the  terms 
of  an  act  passed  by  the  legislature  in  1893,  entitled :  *An 
act  to  secure  more  convenient  mode  of  making  assess- 
ments and  of  collecting  and  paying  taxes,  and  to  amend 
Sfection  2794  of  the  General  Laws  of  Oregon,  as  compiled 
by  W.  Lair  Hill,'  said  act  having  been  filed  in  the  office 
of  the  secretary  of  state  February  21,  1893":  Sp.  Laws 
1903,  p.  793,  c.  4,  §  13.  "All  county  roads  lying  within 
the  limits  of  Nyssa  are  hereby  declared  to  constitute  a 
separate  road  district,  to  be  under  the  supervision  of  an 
officer  to  be  appointed  by  the  common  council,  under  such 
regulations  as  it  may  make,  by  ordinance,  and  all  poll 
taxes  or  other  taxes  applicable  to  the  improvement  of 
said  roads  shall  be  paid  to  the  city  treasurer  of  Nyssa, 
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and  shall  be  expended  upon  the  order  of  said  common 
council  for  the  improvement  of  said  roads":  Sp.  Laws 
1903,  p.  793,  c.  4,  §  14.  "The  territory  included  in  the 
limits  hereinbefore  described  shall  be  without  the  juris- 
diction of  the  county  court  of  Malheur  County  for  the 
purpose  of  road  taxes.  *  *  ":  Sp.  Laws  1903,  p.  794, 
c.  4,  §  16. 

Plaintiff  contends  that,  under  the  charter  provisions 
above  cited,  it  is  the  duty  of  the  county  to  pay  over  the 
moneys  heretofore  collected  by  it  within  its  limits  to  the 
city  treasurer.  What  the  defendant's  contention  is  does 
not  appear,  but  we  assume  that  it  declines  to  pay  over 
the  money  on  the  ground  that  Section  16  of  Chapter  4  of 
the  Charter  of  Nyssa  is  in  violation  of  Section  23,  Article 
IV,  of  the  Constitution  of  Oregon.  Those  portions  of 
said  section  referred  to  are  as  follows:  "The  legislative 
assembly  shall  not  pass  special  or  local  laws  in  any  of  the 
following  enumerated  cases;  that  is  to  say.  *  *  (7)  For 
laying,  opening,  and  working  on  highways,  and  for  the 
election  or  appointment  of  supervisors.  *  *  (10)  For 
the  assessment  and  collection  of  taxes  for  state,  county, 
township,  or  road  purposes."  Provisions  very  similar  to 
those  under  discussion  were  incorporated  in  the  charter 
of  East  Portland:  Session  Laws  1872,  p.  181.  In  East 
Portland  v.  Multnomah  County,  6  Or.  62,  it  was  held  that 
the  provision  in  said  charter,  taking  away  the  jurisdic- 
tion of  the  county  court  to  collect  taxes  within  East 
Portland,  was  not  in  violation  of  Section  23  of  the  Con- 
stitution (Article  IV).  The  provision  in  the  East  Port- 
land charter  went  so  far  as  to  exempt  entirely  citizens 
of  the  municipality  from  the  payment  of  road  taxes  to 
the  county,  and  provided  a  fixed  charge  of  $4  upon  each 
inhabitant  between  the  ages  of  twenty-one  and  fifty  to 
be  expended  on  street  improvement  in  lieu  of  road  taxes. 
In  the  case  of  Oregon  City  v.  Moore,  30  Or.  218  (46  Pac. 
1017:  47  Pac.  851),  the  case  of  East  Portland  v.  Mtdt- 
nomah  County,  6  Or.  62,  is  cited  and  approved,  and  fol- 
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lowing  these  two  cases  we  hold  that  the  sections  of  the 
charter  of  Nyssa  are  not  obnoxious  to  any  provision  of 
the  constitution.  This  being  the  case,  we  are  of  the 
opinion  that  plaintiff  was  entitled  to  demand  that  portion 
of  the  money  collected  by  the  county  for  road  taxes  within 
the  corporate  limits  of  Nyssa. 

The  judgment  will  be  reversed  and  the  cause  remanded 
to  the  lower  court,  with  directions  to  overrule  the 
demurrer.  Reversed. 

Mr.  Justice  King  took  no  part  in  this  decision. 


Argued  May  8,  decided  July  20,  1909. 
STATE  V.  OSBORNE. 

[108  Pac.  62.] 

Criminal  Law— Exclusion  of  Public  From  Trial— Presumptions  as 
TO  Enforcement  of  Order  and  Prejudice  From  Error. 

1.  In  the  absence  of  a  showing  to  the  contrary,  it  is  presumed  that  an 
order  excluding  the  public  from  the  courtroom  during  a  criminal  trial  was 
enforced,  and  that  it  was  prejudicial  to  the  rights  of  the  defendant. 

Criminal  Law— Trial— Exclusion  of  Public. 

2.  Under  Section  11,  Article  I,  Constitution  of  Oregon,  declaring  that,  "in 
all  criminal  prosecutions  the  accused  shall  have  the  right  to  public  trial,"  it 
was  error  for  the  court,  in  a  prosecution  for  assault  with  intent  to  rape,  to 
exclude  from  the  courtroom  all  persons,  except  defendant,  the  attorneys 
engaged  in  the  trial,  the  Jury  and  officers  of  the  court,  and  the  witnesses 
while  on  the  stand. 

District  and  Prosecuting  Attorneys— Duties  of  Prosecuting  At- 
torney. 

8.  It  is  as  much  the  duty  of  prosecuting  attorneys  to  see  that  a  person  on 
trial  is  not  deprived  of  any  of  his  constitutional  or  statutory  rights  as  it  is  to 
prosecute  him  for  the  crime  with  which  he  is  charged. 

Criminal  Law— Trial— Striking  Out  of  Evidence. 

4.  Hearsay  evidence  should  be  stricken  out,  though  it  was  elicited  on 
cross-examination  by  the  parties  objecting  thereto. 

Criminal  Law— Evidence— Acts  of  Codefbndant. 

5.  In  a  prosecution  for  an  assault  with  Intent  to  rape,  the  admission  of 
evidence  of  a  previous  similar  assault  on  the  daughter  of  the  prosecuting 
witnesji  by  a  codefendant  not  on  trial  is  reversible  error. 

Witnesses— Impeachment— Evidence. 

6.  After  a  witness  has  testified  that  the  character  of  the  prosecuting 
witness  in  a  certain  particular  is  bad,  he  will  not  be  permitted  on  cross- 
examination  to  testify  to  specific  acts  or  occupation  of. the  prosecuting 
witness  in  rebuttal  of  such  testimony. 

64  Or. 10 
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Criminal  Law— Review  of  Appeal— Harmless  Error. 

7.  A  conviction  will  not  be  reversed  for  the  grlvlnff  of  hearsay  evidence 
which  was  not  responsive  to  the  questions  asked,  where  the  court  Instructed 
the  Jury  not  to  consider  it,  and  no  prejudice  therefrom  appears. 

Criminal  Law— ^resumption  of  Guilt  From  Flight. 

8.  The  presumption  of  guilt  arising  from  the  flight  of  accused  is  one  of 
fact,  and  not  of  law;  and  the  question  as  to  whether  the  circumstance  tends 
to  show  a  guilty  intent  is  for  the  Jury. 

Criminal  Law— Flight  as  Evidence  of  Guilt. 

9.  The  flight  of  accused  may  be  taken  Into  consideration  by  the  Jury  as 
a  circumstance  in  connection  with  the  other  evidence  in  determining 
whether  accused  was  guilty  of  the  crime  charged. 

Instructions— Discretion   of  Court  —  Request    For- Included    in 
General  Charge. 

10.  A  court  is  not  bound  to  give,  and  ought  not  to  give,  an  instruction, 
even  though  it  may  state  the  law  correctly,  which  is  not  couched  in  language 
sufficiently  untechnlcal  to  be  comprehended  by  the  average  Juror,  for  by  so 
doing  the  Jury  is  confused  rather  than  instructed. 

From  Malheur:  George  E.  Davis,  Judge. 

The  defendant,  Heck  Osborne,  was  indicted,  tried  and 
convicted  of  an  assault  with  intent  to  commit  rape.  From 
a  judgment  sentencing  him  to  the  penitentiary  for  three 
years,  he  appeals.  JIeversed. 

For  appellant  there  was  a  brief  and  oral  arguments 
by  Mr.  William  H.  Brooke  and  Mr.  Francis  M.  Saxton. 

For  respondent  there  was  a  brief  and  oral  arguments 
by  Mr.  John  W.  McCulloch,  District  Attorney,  and  Mr. 
Andrew  M.  Crawford,  Attorney  General. 

Mr.  Justice  King  delivered  the  opinion  of  the  court. 

Heck  Osborne  and  Sam  Yarbrough  were  jointly 
indicted  on  a  charge  of  assault  with  the  intent  to  commit 
rape  upon  Etta  Van  Blearicom,  a  woman  over  sixteen 
years  old.  Yarbrough  pleaded  guilty,  and  was  sentenced 
to  the  penitentiary.  At  a  subsequent  term  of  court 
Osborne  was  tried,  convicted,  and  sentenced  to  three 
years'  imprisonment,  from  which  he  appeals. 

1.  After  the  case  was  called  for  trial,  and  before  the 
taking  of  any  testimony,  the  district  attorney  requested 
that  the  public  be  excluded,  stating :  "If  the  court  please, 
before  beginning  the  taking  of  testimony  in  this  case,  I 
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would  like  to  ask  for  an  order  of  the  court  excluding  the 
public  from  the  trial.  It  has  a  good  deal  of  dirty,  vulgar 
language  to  be  used,  and  we  can  probably  get  at  it  better 
to  have  a  closed-door  session/'  Defendant's  counsel 
objected  to  this  request,  but  the  court  overruled  the  objec- 
tion, and  directed  the  sheriff  as  follows :  "You  will  please 
exclude  everybody  from  the  courtroom  except  the 
defendant,  the  attorneys  engaged  in  the  trial  of  this  case, 
the  jury,  and  officers  of  this  court,  and  the  witnesses 
while  on  the  witness  stand;  and  you  will  observe  this 
order  so  to  exclude  the  public  from  the  courtroom  during 
the  taking  of  testimony  upon  this  trial."  The  making  of 
this  order  constitutes  the  first  prejudicial  error  assigned. 
It  will  be  observed  from  the  language  of  the  court  that 
the  public  was  intended  to  be  excluded.  Whether  this 
order  was  carried  into  effect  the  bill  of  exceptions  does 
not  discl<»e ;  but,  in  the  absence  of  some  showing  therein 
to  the  contrary,  it  must  be  presumed  that  the  order  was 
enforced,  and,  if  erroneous,  that  it  was  prejudicial  to 
the  rights  of  the  defendant :  Inverarity  v.  Stowell,  10  Or. 
261;  Du  Bois  v.  Perkins,  21  Or.  189  (27  Pac.  1044) 
Nickum  v.  Gaston,  24  Or.  380  (33  Pac.  671 :  35  Pac.  31) 
State  V.  Morey,  25  Or.  241  (35  Pac.  655:  36  Pac.  573) 
Carney  v.  Duniway,  35  Or.  131  (51  Pac.  192:  58  Pac 
105) ;  Carter  v.  Wakeman,  45  Or.  247  (78  Pac.  362) 
State  V.  Reed,  52  Or.  377  (97  Pac.  627). 

2.  It  is  argued  that  the  procedure  complained  of  is  in 
violation  of  the  plain  provisions  of  both  our  national  and 
state  constitutions.  Upon  this  subject  the  Constitution 
of  the  United  States  (Amendment  6)  provides:  "In  all 
criminal  prosecutions,  the  accused  shall  enjoy  the  right  to 
a  speedy  and  public  trial,  by  an  impartial  jury  of  the 
state  and  district  wherein  the  crime  shall  have  been  com- 
mitted, which  district  shall  have  been  previously  ascer- 
tained by  law,  and  to  be  informed  of  the  nature  and  cause 
of  the  accusation;  to  be  confronted  with  the  witnesses 
against  him;  to  have  compulsory  process  for  obtaining 
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witnesses  in  his  favor;  and  to  have  the  assistance  of  coun- 
sel for  his  defense."  It  seems  to  have  been  held  that,  so 
far  as  this  provision  of  the  national  Constitution  is  con- 
cerned, it  was  not  intended  to  limit  the  powers  of  the 
states  in  respect  to  their  own  people,  but  to  operate  on 
the  national  government  only :  Spies  v.  Illinois,  123  U.  S. 
131  (8  Sup.  Ct  22 :  31  L.  Ed.  80) ;  In  re  Sawyer,  124 
U.  S.  201  (8  Sup.  Ct.  482:  31  L,  Ed.  402) ;  Brown  v.  New 
Jersey,  175  U.  S.  174  (20  Sup.  Ct.  77:  44  L.  Ed.  119). 
But,  whatever  the  rule  on  that  subject  may  be  with  ref- 
erence to  the  national  organic  law  on  the  subject,  the 
constitution  of  our  state  is  to  the  same  effect :  See  Section 
11,  Article  I,  Constitution  of  Oregon.  The  courts  have 
uniformly  held  not  only  that  constitutional  guaranties 
of  an  accused  on  trial  for  a  felony  cannot  be  set  aside  by 
the  courts,  but  that  they  cannot  be  waived :  Hopt  v.  Utah, 
110  U.  S.  574,  579  (4.  Sup.  Ct.  202:  28  L.  Ed.  262); 
Crain  v.  United  States,  162  U.  S.  625  (16  Sup.  Ct.  952: 
40  L.  Ed.  1097).  To  the  effect  that  this  rule  with  but 
few  exceptions  applies  with  equal  force  to  statutory  guar- 
anties under  such  circumstances,  see  State  v.  Walton,  50 
Or.  142  (91  Pac.  490:  13  L.  R.  A.  (N.  S.)  811) ;  State  v. 
Walton,  51  Or.  574  (91  Pac.  495) ,  and  numerous  author^ 
ities  there  cited. 

There  can  be  no  question  as  to  the  right  of  a  court  to 
exercise  much  discretion  in  excluding  in  rare  instances 
a  part  of  the  public,  such  for  example,  as  hysterical  per- 
sons, or  those  who  may  be  inclined  to  disturb  the  orderly 
progress  of  the  trial,  or  the  young  during  a  class  of  trials 
that  shock  the  sense  of  decency  or  degrade  the  public 
morals.  Also,  for  obvious  reasons,  it  has  been  held  that 
a  trial  court  may  regulate  the  indiscriminate  admission 
of  persons  of  a  known  class  who  might  by  their  conduct 
tend  to  embarrass  the  witness,  or  interfere  with  the  due 
and  orderly  progress  of  the  trial.  Extreme  cases  have 
also  arisen  where  it  has  been  found  necessary  to  exclude 
the  greater  part  of  the  spectators.     Of  this  class  are  the 


July,  1909]  State  v.  Osborne.  293 


cases  of  People  v.  Kerrigan,  73  Cal.  222  (14  Pac.  849), 
and  Grimmett  v.  State,  22  Tex.  App.  36  (2  S.  W.  631 : 
58  Am.  St.  Rep.  630).  In  the  latter  case  the  trial  was 
for  rape  where  the  witness  under  examination  was  a  girl 
fourteen  years  old.  Numerous  persons  throughout  the 
audience  persisted  in  laughing  and  in  otherwise  disturb- 
ing the  proceedings,  whereupon  it  was  deemed  necessary 
temporarily  to  clear  the  room  in  order  to  quiet  such  dis- 
turbance. In  People  v.  Kerrigan  the  court  excluded  all 
except  the  officers,  those  concerned  in  the  trial,  and 
friends  of  the  defendant,  which  action  was  upheld  on 
appeal,  but  in  People  v.  Hartman,  103  Cal.  242  (37  Pac. 
153:  42  Am.  St.  Rep.  108),  this  holding  was  impliedly 
overruled.  The  procedure  in  the  Kerrigan  and  Grim- 
mett cases  was  approved  on  appeal  only  because  the 
record  did  not  show  that  the  defendant's  rights  were 
prejudiced  thereby;  the  appellate  court  holding  that  the 
burden  was  upon  the  defendant  to  show  injury  by  reason 
of  having  been  deprived  of  a  public  trial.  On  this  sub- 
ject, in  People  v.  Hartman,  103  Cal.  245  (37  Pac.  154: 
42  Am.  St.  Rep.  108) ,  the  court  observes :  "These  intima- 
tions cannot  be  indorsed.  The  defendant  charged  with 
crime  is  entitled  to  certain  rights  under  the  constitution, 
and,  when  he  has  been  deprived  of  any  one  of  them,  he 
has  not  had  that  fair  and  impartial  trial  to  which  he  is 
entitled,  however  bad  and  degraded."  In  People  v.  Hall, 
51  App.  Div.  57  (64  N.  Y.  Supp.  433) ;  State  v.  Callahan, 
100  Minn.  63  (110  N.  W.  342)  and  Benedict  v.  People, 
23  Colo.  127  (46  Pac.  637),  the  courts  appear  to  recog- 
nize the  practice  followed  in  the  Kerrigan  and  Grimmett 
cases ;  but  whatever  may  be  the  reasons  assigned  for  the 
concusions  announced,  or  the  distinctions  attempted 
between  those  cases  and  the  great  weight  of  authority, 
the  rule  there  applied  can  have  no  application  in  this 
state:  Carter  v.  Wakeman,  45  Or.  427,  430  (78  Pac.  362). 
In  People  v.  Murray,  89  Mich.  276,  290  (50  N.  W.  995 : 
14  L.  R.  A.  809:  28  Am.  St.  Rep.  294),  the  court  in  dis- 
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tinguishing  the  case  of  People  v.  Kerrigan  from  the  one 
under  consideration  says:  "Neither  is  this  case  an 
authority  for  what  was  done  in  Murray's  case.  The 
court  did  not  order  the  courtroom  to  be  cleared  of  spec- 
tators, but  the  lobby  outside.  There  is  nothing  in  the 
facts  of  that  case  which  assimilates  in  any  degree  to  the 
trial  of  Murray.  Here  no  violence  is  shown,  no  disorderly 
conduct,  no  violent  or  disgraceful  action  on  the  part  of 
Murray,  which  tended  to  lessen  the  dignity  of  the  court, 
or  bring  the  administration  of  justice  into  disrepute.  I 
cannot  accede  to  the  correctness  of  the  proposition  inti- 
mated in  that  case  that,  if  a  public  trial  has  not  been 
accorded  to  the  accused,  the  burden  is  upon  him  to  show 
that  actual  injury  has  been  suffered  by  a  deprivation  of 
his  constitutional  right.  On  the  contrary,  when  he  shows 
that  his  constitutional  right  has  been  violated,  the  law 
conclusively  presumes  that  he  has  suffered  an  actual 
injury.  I  go  further,  and  say  that  the  whole  body  politic 
suffers  an  actual  injury  when  a  constitutional  safeguard 
erected  to  protect  the  rights  of  citizens  has  been  violated 
in  the  person  of  the  humblest  or  meanest  citizen  of  the 
state.  The  constitution  does  not  stop  to  inquire  of  what 
the  person  has  been  accused  or  what  crime  he  has  per- 
petrated, but  it  accords  to  all  without  question,  a  fair, 
impartial,  and  public  trial.  *  *  Who  is  to  decide  who 
are  the  friends  of  the  accused?  The  law  makes  no  such 
test,  but  allows  all  citizens  freely  to  attend  upon  any  trial, 
whether  civil  or  criminal."  After  the  appellate  court 
had  held  that  the  public  must  not  be  excluded,  the  legis- 
lature of  Michigan  passed  an  act  permitting  trial  courts 
in  certain  *  cases  to  exclude  the  public,  but  in  People  v. 
Yeager,  113  Mich.  228  (71  N.  W.  491),  this  legislative 
enactment  was  held  unconstitutional. 

3.  The  cogent  reasons  above  given  for  not  requiring 
the  defendant  on  appeal  to  show  that  he  was  actually 
prejudiced  on  account  of  the  court's  invasion  of  his  con- 
stitutional rights  may  be  further  supplemented.     The 
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very  fact  that  a  defendant  is  tried  in  the  absence  of  the 
public,  or,  in  other  words,  that  the  trial  was  secret,  might 
in  many  instances  deprive  him  of  the  power  of  showing 
that  he  has  not  had  a  fair  trial.  This  in  itself  might 
result  in  the  affirmance  of  a  judgment  of  conviction  which 
may  have  been  secured  in  an  unjust  and  illegal  manner. 
With  an  audience  present  it  is  always  within  the  power 
of  the  accused  or  of  his  counsel  to  call  upon  the  persons 
present  to  witness  unbecoming  language  or  conduct  of 
counsel,  or  of  the  court,  or  of  others  connected  with  the 
trial,  of  Which  privilege  he  would  be  precluded  in  the 
absence  of  such  an  audience.  It  often  happens  that  dis- 
putes arise  between  the  court  and  counsel,  such,  for 
instance,  as  where  the  court  refuses  to  recognize  excep- 
tions taken,  whereupon  it  becomes  necessary  that 
bystanders  be  called  upon  to  evidence  what  occurred — 
and  this  under  our  present  system  where  secret  trials 
are  practically  unknown:  Section  170,  B.  &  C.  Comp. 
How  much  more,  then,  would  be  the  occasion — and  we 
might  add  the  inducements — for  incidents  of  this  kind 
to  occur  if,  by  the  establishment  of  the  precedent  which 
an  affirmance  of  this  case  would  necessitate,  the  consti- 
tutional guaranties  of  public  trial  should  become  obsolete, 
and  trial  courts  be  permitted  at  their  will  to  exclude  the 
public.  It  will  not  do  to  say  that  courts  are  impartial, 
and  that  both  the  courts  and  district  attorneys  are  there 
to  protect  the  accused  from  wrong  as  well  as  to  convict 
the  guilty.  The  law  is  intended  not  only  for  protection 
against  the  acts  of  those  who  knowingly  or  intentionally 
err,  but  against  those  as  well  who  do  wrong  uninten- 
tionally, or  from  an  erroneous  sense  of  duty.  As  stated 
by  the  Supreme  CJourt  of  Michigan  in  People  v.  Murray, 
89  Mich.  276,  286  (50  N.  W.  995,  998:  14  L.  R.  A.  809: 
28  Am.  St.  Eep.  294) :  "It  is  for  the  protection  of  all 
persons  accused  of  crime — ^the  innocently  accused,  that 
they  may  not  become  the  victim  of  an  unjust  prosecution, 
as  well  as  the  guilty,  that  they  may  be  awarded  a  fair 
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trial — that  one  rule  must  be  observed  and  applied  to  all." 
Courts  as  a  rule  are  just,  and  seldom  do  wrong  inten- 
tionally, but  it  must  be  remembered  that  the  members 
thereof  are  human,  and  accordingly  likely  to  err.  It  is 
as  much  the  duty  of  prosecuting  attorneys  to  see  that  a 
person  on  trial  is  not  deprived  of  any  of  his  statutory  or 
constitutional  rights  as  it  is  to  prosecute  him  for  the 
crime  with  which  he  may  be  charged,  but  it  is  a  matter 
of  common  knowledge,  and  every  practitioner  at  the  bar 
will  bear  .witness  that  the  district  attorney  who  fully 
appreciates  and  practices  this  self-evident  duty  is  a  rare 
exception  rather  than  the  rule.  In  practice  he  is  usually 
as  enthusiastic  to  add  one  more  conviction  to  his  string  of 
legal  conquests  as  the  counsel  for  defense  may  be  to  clear 
his  client ;  and  equally  in  such  instances,  in  the  extremes 
followed,  do  we,  as  a  rule,  observe  no  difference  between 
the  methods  adopted  by  the  prosecution  and  those  of 
counsel  defending.  In  the  early  history  of  the  law,  when 
the  accused  was  not  permitted  to  say  anything  in  his  own 
defense,  or  to  be  represented  by  counsel,  the  public  prose- 
cutor as  well  as  the  courts,  it  would  seem,  should  have 
fully  appreciated  their  duties  in  this  respect;  but  the 
flagrant  abuses  extant  in  England,  as  well  as  in  this 
country,  prior  to  our  Eevolution,  impressed  upon  the 
founders  of  our  national  and  state  governments  the 
importance  of  providing  against  them  by  inserting  in 
our  fundamental  laws  the  express  provision  that  every 
person  charged  with  crime  shall  have  a  public  trial.  The 
language  used  for  this  purpose  is  specific,  clear,  and  free 
from  any  possible  misunderstanding.  In  the  face  of  the 
adoption  of  these  explicit  provisions  on  the  subject,  it 
would  be  an  anomaly  upon  judicial  interpretation  to 
establish  a  precedent  the  logical  sequence  of  which  when 
judged  by  past  events  would  soon  result  in  undermining 
and  annulling  the  constitutional  guaranties  so  carefully 
guarded  and  provided  for  by  the  founders  of  our  national 
and  state  governments.     It  needs  but  a  moment's  reflec- 


July,  1909]  State  r.  Osborne.  297 


tion  to  be  able  to  conceive  of  many  ways  in  which  a 
prisoner  deprived  of  the  presence  of  the  public  might  be 
injured.  In  the  first  place,  the  mere  declaration  that  the 
public  shall  be  excluded  tends  to  impress  the  jury  with 
the  enormity  of  the  offense  for  which  the  accused  is  to 
be  tried,  carrying  with  it,  to  some  extent  at  least,  pre- 
judice against  the  person  so  charged.  It  is  not  an  unusual 
occurrence  that  some  person  in  an  audience  attending  a 
trial  will  upon  hearing  a  narrative  of  the  incidents  con- 
nected with  the  crime  charged,  recall  facts  to  which  he 
will  call  attention,  and  thus  aid  in  establishing  the  inno- 
cence of  the  accused.  Were  the  public  excluded,  however, 
such  aid  would  not  be  available,  and  the  conviction  of 
the  innocent  might  result.  Again,  the  presence  of  friends 
of  the  accused  often  serves  to  impress  the  jury  favorably, 
and  to  that  extent,  at  least,  counteract  the  prejudice 
usually  incident  to  being  accused  of  an  offense  which 
the  court  may  think  the  public  should  not  hear.  It  can- 
not, therefore,  be  said  that  the  court  at  all  times  may 
exclude  any  particular  class.  Its  regulations  in  this 
respect  must  be  reasonable  and  be  governed  by  the  sur- 
rounding circumstances.  If  a  woman  is  on  trial,  or  con- 
stitutes one  of  the  principal  witnesses,  it  may  be  import- 
ant that  persons  of  her  own  sex  should  be  present.  If  a 
child  is  to  testify,  occasions  may  arise  when  the  play- 
mates and  friends  of  similar  age  to  such  witness  should 
be  present  to  enable  the  court  and  jury  to  elicit  from 
that  witness  the  testimony  to  which  the  defense  or  prose- 
cution is  entitled. 

In  referring  to  a  trial  identical,  so  far  as  procedure  is 
concerned,  with  the  one  here  under  consideration,  Mr. 
Justice  Garoutte,  in  People  v.  Hartman,  103  Cal.  243  (37 
Pac.  154 :  42  Am.  St.  Rep.  108) ,  observed :  "This  was  a 
novel  procedure,  and  has  no  justification  in  the  law  of 
modern  times.  We  know  of  no  case  decided  in  this 
country  supporting  the  course  of  procedure  here  pursued. 
It  is  in  direct  violation  of  that  provision  of  the  constitu- 
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tion  which  says  that  a  party  accused  of  crime  has  a  right 
to  a  public  trial.  The  fact  that  the  officers  of  the  court 
were  allowed  to  be  present  in  no  way  made  the  trial  pub- 
lic. For  the  purposes  contemplated  by  the  provision  of 
the  constitution  the  presence  of  the  officers  of  the  court, 
men  who,  it  is  safe  to  say,  were  under  the  influence  of 
the  court,  made  the  trial  no  more  public  than  if  they  too 
had  been  excluded.  While  a  right  to  the  public  trial  con- 
templated by  the  constitution  does  not  require  of  courts 
unreasonable  and  impossible  things,  as  that  all  persons 
have  an  absolute  right  to  be  present  and  witness  the 
court's  proceeding,  regardless  of  the  conveniences  of  the 
court  and  the  due  and  orderly  conduct  of  the  trial,  yet 
this  provision  must  have  a  fair  and  reasonable  construc- 
tion in  the  interest  of  the  person  accused.  Judge  Cooley, 
in  his  work  upon  Constitutional  Limitations,  p.  383,  has 
well  declared  the  true  rule  in  the  following  language: 
"The  requirement  of  a  public  trial  is  for  the  benefit  of 
the  accused,  that  the  public  may  see  that  he  is  fairly 
dealt  with  and  not  unjustly  condemned,  and  that  the 
presence  of  interested  spectators  may  keep  his  triers 
keenly  alive  to  a  sense  of  their  responsibility,  and  to  the 
importance  of  their  functions;  and  the  requirement  is 
fairly  observed  if,  without  partiality  or  favoritism,  a 
reasonable  proportion  of  the  public  is  suffered  to  attend, 
notwithstanding  that  those  persons  whose  presence  could 
be  of  no  service  to  the  accused,  and  who  could  only  be 
drawn  hither  by  a  prurient  curiosity,  are  excluded  alto- 
gether.'"  To  the  same  effect:  40 .  Cent.  Law  J.  7; 
Bishop's  Criminal  Procedure,  §  957;  Hill  v.  People,  16 
Mich.  351;  Williamson  v.  Lacy,  86  Me.  80  (29  Atl.  943: 
25  L.  E.  A.  506) ;  State  v.  Hensley,  75  Ohio  St.  255  (79 
N.  E.  462 :  9  L.  E.  A.  (N.  S.)  277 :  116  Am.  St.  Eep.  734). 
In  Williamson  v.  Lacy,  Mr.  Chief  Justice  Peters,  in  con- 
sidering the  effect  of  excluding  the  public  from  trials, 
remarks :  "History  brings  to  us  too  vivid  pictures  of  the 
oppressions  endured  by  our   English  ancestors  at  the 
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hands  of  arbitrary  courts  ever  to  satisfy  the  people  of 
this  country  with  courts  whose  doors  are  closed  against 
them.  They  instinctively  believe  that  it  is  their  right  to 
witness  judicial  trials  and  proceedings  in  the  courts.  It 
is  true  that  courts  have  discretionary  powers  to  be  exer- 
cised in  such  a  matter — but  not  an  unlimited  discretion. 
The  almost  boundless  authority  exercised  by  the  court  of 
Star  Chamber  in  England  was  the  seed  of  its  own 
destruction,  and  was  its  historical  infamy.  Its  lessons 
are  not  lost  on  the  courts  of  today.  We  never  knew  of 
any  court  of  general  jurisdiction*  in  this  state  conducting 
a  strictly  private  criminal  trial,  nor,  before  this,  of  such 
a  trial  before  a  common  magistrate."  We  do  not  doubt 
but  that  in  the  case  before  us  the  court  as  well  as  the 
district  attorney  acted  with  the  best  of  motives,  having 
in  view  that  the  trial  would  move  along  more  agreeably 
without  the  presence  of  spectators,  and  with  equally  as 
much  fairness  to  all  concerned  as  with  them,  and  that  in 
anticipation  of  the  language  usually  incident  to  such 
cases  the  public  would  fare  better  outside  of  the  court- 
room than  if  present;  but  whatever  may  have  been  the 
purpose,  whether  out  of  respect  for  the  public  in  this 
particular  case,  or  whether  for  the  purpose,  as  suggested 
by  the  language  used  by  the  state's  counsel  in  his  request, 
that  with  a  closed-door  session  "we  can  get  at  it  better," 
or  otherwise,  it  must  be  conclusively  presumed  by  this 
Innovation  to  be  prejudicial  to  appellant's  rights,  by 
reason  of  which  a  reversal  becomes  necessary. 

4.  In  view  of  a  new  trial,  a  determination  of  other 
points  presented  becomes  important.  John  H.  Howard, 
a  justice  of  the  peace  and  a  witness  for  the  state,  on  cross- 
examination  testified  as  to  the  time  the  appellant 
returned,  and  was  asked: 

"He  didn't  tell  you  that,  did  he?" 
"A.  Oh,  no." 

"Q.  That  is  your  opinion  about  it?" 
"A.  Yes;  and  I  don't  know  as  it  would  do  any  good 
for  me  to  tell  this,  but  a  man  working  up  in  the  field 
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—  • 

right  above  town  there,  and  he  told  him  to  come  in  and 
make  a  good  talk  to  me,  and  I  would  let  him  go." 

"Q.  How  did  you  know  this  man  told  him  that?" 
"A.  Well,  the  man  told  me  he  did." 

Defendant's  counsel  then  moved  that  this  testimony  be 
stricken  out  as  hearsay,  which  was  denied;  the  court 
observing:  "You  are  bringing  that  out."  This  ruling  is 
assigned  as  error.  That  this  was  hearsay  testimony  is 
not  open  to  question;  the  point  involved  in  reference 
thereto  being  whether  the  defendant  was  entitled  under 
the  circumstances  under  which  the  answers  were  elicited 
to  have  this  hearsay  testimony  taken  from  the  jury.  The 
testimony  elicited  on  cross-examination  is  the  evidence  of 
the  adverse  party:  Ah  Boon  v.  Smith,  25  Or.  89,  93  (34 
Pac.  1093).  The  questions  asked  the  witness  were 
clearly  within  the  defendant's  rights,  and  that  the  hear- 
say responses  were  elicited  on  cross-examination  forms 
no  exception  to  the  rule  in  this  respect.  The  witness  was 
not  interrogated  in  such  a  manner  as  to  require  him  to 
give  hearsay  testimony  further  than,  if  it  should  develop 
that  his  information  was  acquired  in  that  manner, 
defendant's  counsel  would  be  apprised  of  that  fact,  and 
to  this  information  they  were  certainly  entitled.  It 
would  be  a  novel  procedure  which,  after  a  witness  has 
testified  that  he  knows  a  fact,  would  preclude  the  counsel 
from  ascertaining  the  source  of  his  information  without 
the  danger  of  being  compelled  to  admit  testimony  that  is 
hearsay,  and  accordingly  incompetent,  merely  because 
elicited  on  cross-examination.  We  know  of  no  authority 
for  this  practice.  The  motion  to  take  from  the  jury  the 
testimony  complained  of  should  have  been  granted. 

5.  Evidence  was  offered  tending  to  show  that  at  the 
time  the  assault  charged  was  committed  Yarbrough,  in 
company  with  appellant,  was  visiting  the  home  of  the 
prosecuting  witness,  and  at  that  time  Elsie  Van  Bleari- 
com,  a  daughter  of  the  prosecuting  witness,  was  in  an 
adjoining  bedroom.     Elsie  was   then   called,   and  over 
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defendant's  objection  testified  that  on  the  night  before, 
she  was  assaulted  in  a  similar  manner  by  the  co-defend- 
ant, Yarbrough,  who  was  not  then  on  trial,  but  had 
previously  pleaded  guilty  to  the  charge  under  considera- 
tion, and  that  as  a  result  of  the  assault  she  had  marks  on 
her  throat  and  neck  on  the  following  day.  Nothing 
appears  in  the  record  which  would  in  any  way  show  this 
testimony  to  be  relevant  or  competent.  It  had  no  bear- 
ing whatever  upon  the  crime  for  which  either  of  the 
defendants  was  charged  further  than  that  it  might  affect 
Yarbrough  if  he  were  on  trial.  Certainly  Osborne  could 
not  be  held  for  the  acts  of  his  co-defendant  on  some 
previous  occasion  in  what  might  constitute  a  separate 
and  distinct  crime  which  was  in  no  manner  connected 
with  the  one  before  the  court.  This  testimony  should 
have  been  excluded.  Its  admission  constitutes  reversible 
error. 

6.  The  next  error  complained  of  relates  to  the  cross- 
examination  of  Frank  Cummings.  On  direct  examina- 
tion he  testified  as  to  his  residence;  that  he  was 
acquainted  with  the  general  reputation  of  the  prosecuting 
witness  for  virtue  and  chastity  in  the  vicinity  in  which 
she  lived,  and  that  it  was  not  good.  On  cross-examina- 
tion by  the  state  he  was  asked  if  he  knew  anything  per- 
sonal against  her  reputation,  and  if  he  ever  saw  "any 
suspicious  circumstances  or  anything  outside  of  talk" 
which  he  had  heard  to  convince  him  that  her  reputation 
was  not  good,  which  he  answered  in  the  negative.  The 
witness  was  then  interrogated  concerning  her  occupation, 
as  to  whether  he  knew  she  was  washing  at  a  hotel,  and 
if  she  appeared  to  be  a  hard-working  woman,  to  all  of 
which  questions  answers  were  made  over  defendant's 
objection  as  being  incompetent,  immaterial,  irrelevant, 
and  not  proper  cross-examination.  Some  authorities 
appear  to  hold  that  a  person  testifying  as  to  character 
may  be  questioned  concerning  the  specific  acts  and  habits 
of  wrongdoing  on  the  part  of  such  a  person.     The  weight 
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of  authority,  however,  is  to  the  contrary.  See  3  Enc. 
Ev.  49,  and  authorities  collated  pro  and  con  on  the  sub- 
ject; also  Wigmore,  Ev.  §  988,  where  this  rule  is  severely 
criticised.  While  this  practice  has  been  permitted  in 
some  jurisdictions,  we  know  of  no  authority  or  of  any 
just  reason  for  a  rule  which  after  a  witness  has  testified 
that  the  character  of  another  in  a  certain  particular  is 
bad  permits  specific  acts  to  be  shown  on  cross-examina- 
tion for  the  purpose  of  rebutting  such  testimony.  The 
reason  for  this  is  obvious.  A  few  bad  acts,  and  some- 
times one,  in  the  community  where  committed,  nlay  give 
to  the  actor  a  bad  reputation,  while  a  thousand  good  ones 
may  be  shown  without  overcoming  such  rumors.  A  wit- 
ness may  on  such  occasions  be  cross-examined  as  to  the 
grounds  of  his  opinion,  as  to  his  acquaintance  with  the 
other  person  and  his  opportunities  for  acquiring  informa- 
tion, as  to  the  number  and  names  of  persons  he  has  heard 
speak  of  him,  and  what  they  said,  as  to  how  long  and  how 
generally  favorable  or  unfavorable  reports  have  pre- 
vailed, as  to  his  contradictory  st^ements  of  opinion,  and 
as  to  the  particular  trait  for  which  the  reputation  of  the 
other  person  is  good  or  bad;  but  he  should  not  be  per- 
mitted to  show  specific  acts  or  occupations  concerning 
which  the  witness  has  not  been  interrogated  on  direct 
examination:  3  Enc.  Ev.  47;  Wigmore,  Ev.  §  1112, 
subd.  3.  The  testimony  of  this  witness  was  hearsay  and 
not  proper  cross-examination. 

7.  The  testimony  of  B.  C.  Eichardson,  county  judge, 
concerning  which  error  is  alleged,  was  also  hearsay  and 
under  no  circumstances  admissible.  His  answers,  how- 
ever, were  not  responsive  to  the  questions  propounded; 
hence  in  the  first  instance  could  not  well  have  been  kept 
from  the  jury,  and,  the  court  on  its  own  motion  having 
instructed  the  jury  not  to  consider  any  of  the  testimony 
given  by  this  witness,  we  are  of  the  opinion  that  preju- 
dicial error  cannot  be  predicated  on  its  admission. 
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8.  The  testimony  disclosed  that,  after  appellant  was 
placed  under  bonds  to  await  the  action  of  the  grand  jury, 
he  left  the  country  and  was  rearrested  and  returned,  in 
reference  to  which  the  court  said  to  the  jury:  "The 
flight  of  the  defendant  after  having  given  bail  to  appear 
is  a  circumstance  you  may  consider  as  tending  to  show 
guilty  intent  as  charged" ;  and  refused  to  give  on  the  sub- 
ject an  instruction  requested  by  the  defense  that  "Flight 
is  no  evidence  of  guilt,  but  a  circumstance  which  you  may 
consider."  Neither  the  instruction  as  given  nor  the  one 
requested  is  proper.  The  error  lies  in  the  court  assum- 
ing a  fact  to  be  established,  which  is  entirely  for  the  jury. 
The  presumption  of  guilt  arising  from  the  flight  of  an 
accused,  although  but  slight,  is  one  of  fact,  and  not  of 
law,  being  a  circumstance  only,  and  the  question  as  to 
whether  the  circumstance  may  tend  to  show  a  guilty 
intent  is  for  the  jury.  As  remarked  by  the  court  in  Ryan 
V.  People,  79  N.  Y.  593,  601:  "The  evidence  that  the 
defendant  made  an  effort  to  keep  out  of  the  way  of  the 
sheriff  was  very  slight,  if  any,  evidence  of  guilt.  There 
are  so  many  reasons  for  such  conduct  con3istent  with 
innocence  that  it  scarcely  comes  up  to  the  standard  of 
evidence  tending  to  establish  guilt,  but  this  and  similar 
evidence  has  been  allowed  upon  the  theory  that  the  jury 
will  give  it  such  weight  as  it  deserves,  depending  upon 
the  surrounding  circumstances." 

9.  The  court  might  properly  have  instructed  that  the 
flight  of  the  defendant,  if  established,  may  be  taken  into 
consideration  by  them  as  a  circumstance  with  other  evi- 
dence adduced  in  determining  whether  the  accused  was 
guilty  of  the  crime  charged.  Mr.  Justice  Bean  states 
the  rule  thus:  "The  competency  of  such  evidence  is  one 
thing,  and  what  it  shows  or  tends  to  show  is  another  and 
quite  a  different  thing.  The  former  is  a  question  for 
the  court,  and  the  latter  exclusively  for  the  jury" :  State 
V.  Maloney,  27  Or.  53,  55  (39  Pac.  398,  399).  Cases 
involving  this  question  are  analogous  to  those  in  which 
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a  person  is  charged  with  larceny  and  found  in  possession 
of  the  alleged  stolen  propert}\  In  such  cases  it  is  settled 
that  such  possession  when  established  is  only  a  fact 
which  may  be  considered  by  the  jury,  and  from  which, 
when  taken  in  connection  with  other  circumstances,  they 
may  infer  guilt.  This  circumstance,  standing  alone,  is 
not  sufficient  to  warrant  a  conviction :  12  Cyc.  395 ;  State 
V.  Lee  Hale,  12  Or.  352  (7  Pac.  523) ;  State  v.  Maloney, 
27  Or.  55  (39  Pac.  398) ;  State  v.  Pomeroy,  30  Or.  25 
(46  Pac.  797) ;  State  v.  SaUy,  41  Or.  370  (70  Pac.  396) ; 
State  V.  Hodge,  50  N.  H.  510;  Hickory  v.  United  States, 
160  U.  S.  408  (16  Sup.  Ct.  327:  40  L.  Ed.  474) ;  Alberty 
V.  United  States,  162  U.  S.  499  (16  Sup.  Ct.^864:  40  L. 
Ed.  1051). 

The  other  errors  assigned  relate  to  the  giving  by  the 
court  of  instruction  No.  10  defining  "impeachment,"  and 
in  refusing  to  give  certain  instructions  requested  by  the 
defense.  The  instruction  as  given,  while  standing  alone, 
would  not  constitute  reversible  error,  but,  like  some 
instructions  requested  by  the  defense  and  refused  by  the 
court,  is  suljject  to  the  criticism  suggested  in  Ricssell  v. 
Oregon  R.  &  N.  Co.,  54  Or.  128  (102  Pac.  624) ,  with  refer- 
ence to  which  Mr.  Justice  McBride  observes :  "Unless  an 
instruction  is  so  definite  as  to  enable  a  man  of  average 
intelligence  to  understand  it,  it  ought  to  be  refused  as 
misleading  and  tending  to  confuse  rather  than  instruct  a 
jury.  A  court  is  not  bound  to  give,  and  ought  not  to  give 
an  instruction,  even  though  it  states  the  law  correctly, 
which  is  not  couched  in  language  sufficiently  untechnical 
to  be  comprehended  by  the  average  juror.  Bequests  for 
instructions  are  permitted  so  that  the  jury  may  be  fully 
informed  as  to  the  law,  and  not  to  enable  litigants  to 
ensnare  an  unwary  court  into  technical  error  which  will 
secure  reversal  in  case  of  defeat." 

Subject  to  the  above  suggestion,  the  requested  instruc- 
tions, with  the  exception  of  No.  10,  and  the  last  requested 
in  reference  to  testimony  of  children,  the  giving  of  which 
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was  discretionary  with  the  court,  were  proper.  Much  of 
the  substance  of  the  requested  instructions,  however,  was 
included  in  the  general  charge.  Defendant's  requested 
instruction  No.  7  would  be  proper  under  some  circum- 
stances, but  sufficient  evidence  does  not  accompany  it  to 
enable  us  to  determine  whether  it  is  applicable  to  the  case 
under  consideration. 

The  judgment  of  tiie  court  below  is  reversed,  and  a 
new  trial  ordered.  Eeversed. 


Arffued  May  6.  decided  July  SO.  1900. 
NAYIiOR  V.  McCOIiliOCH,  MAYOR. 

[106  Pac.  68.] 

Municipal  Cobpobations— Construction  of  Sbwbbage  System— Con- 
tracts—"Etc." 

1.  A  contract  for  the  construction  of  a  sewerage  system,  stipulating  that 
the  city  may  pay  for  the  work  In  legally  issued  bonds,  or  in  cash  out  of  the 
general  fund,  as  it  may  elect,  but  that  the  city  shall  "pay  for  any  readvertls- 
Ing,  etc.,  required  to  satisfy  the  attorney'^  of  the  contractor  that  the  bonds 
are  legally  issued,  requires  the  contractor  to  accept  legally  issued  bonds,  and 
not  to  merely  accept  such  bonds  as  his  attorney  shall  advise  him  are  legally 
Issued;  and,  where  such  attorney  assumes  that  it  is  impossible  to  issue  any 
valid  bonds  in  any  way,  the  contractor  cannot  refuse  to  perform  because  of 
the  failure  of  the  city  to  pay  the  cost  of  advertising,  etc.,  required  to  satisfy 
the  attorney  of  the  legality  of  the  bonds;  the  term  "etc.^-  meaning  other 
things  of  like  character. 

Municipal  Cobpobations— Powbbs. 

2.  Municipal  corporations  have  no  powers  except  such  as  are  granted  in 
express  words  by  their  charters,  or  such  as  are  necessarily  Implied  from  those 
so  granted,  or  those  essential  to  the  declared  objects  and  purposes  of  the  cor- 
poration. 

Municipal  Corporations— Construction  op  Sewerage  System— Pay- 
ment—Bonds— Special  Assessments. 

8.  Sumpter  Oity  Charter  (Sp.  Laws  1901,  p.  96),  authorizing  the  levy  of  a 
special  tax  for  any  specific  city  purpose,  and  to  issue  bonds  for  any  speclflc 
purpose,  empowering  the  city  to  construct  sewers,  the  cost  of  which  is  to  be 
assessed  to  the  property  benefited,  and  setting  forth  a  complete  system  for 
constructing  sewers  by  assessments,  etc.,  authorizes  the  city  to  issue  bonds 
for  the  construction  of  a  sewerage  system,  or  to  levy  an  assessment  on  prop- 
erty benefited,  to  pay  for  the  cost  thereof;  a  sewer  being  a  specific  city  pur- 
pose. 

Municipal  Corporations— Payment  op  Claims— Powers. 

4.  Under  Sumpter  City  Charter  (Sp.  Laws  1901,  p.  96),  providing  that 
demands  which  the  council  shall  pay  shall  be  for  corporate  purposes,  and 
none  other,  the  council  has  no  power  to  order  the  payment  to  a  contractor  of 
money  forfeited  to  the  city  because  of  the  contractor's  failure  to  perform  his 
contract;  the  claim  for  repayment  not  being  for  a  corporate  purpose. 
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Municipal  Cobpobations— Demands— Payment— Powbb  of  Ma  yob. 

5.  Sumpter  City  Charter  CSp.  Laws  1001.  p.  06),  declarlner  that  the  mayor  Is 
the  chief  executive,  and  must  exercise  supervision  over  the  general  affairs  of 
the  city  and  subordinate  officers,  requires  the  mayor  to  refuse  to  sign  a  war- 
rant for  the  payment  of  money  illegally  ordered  by  the  council. 

Tbial—Finding»— Sufficiency. 

6.  Where,  in  an  action  involving  the  construction  of  a  contract,  the  court 
made  the  contract  a  part  of  its  findings,  and  found  in  the  terms  of  the  con- 
tract what  the  parties  agreed  to  do,  a  more  specific  finding  would  only  be  a 
conclusion  of  law  from  the  facts  found,  and  would  be  unnecessary. 

Evidence— Judicial  Notice— Chabtebs  of  Municipal  Cobpobations. 

7.  A  charter  of  a  city  is  a  public  law  of  the  state  of  which  the  courts  take 
Judicial  notice. 

Trial— Findings— Sufficiency. 

8.  Where  the  court  found  on  issues  ultimately  determining  the  contro- 
versy and  necessarily  supporting  the  Judgment,  other  issues  became  imma- 
terial. 

From  Baker:  William  Smith,  Judge. 

This  is  a  mandamus  proceeding  instituted  by  the  plain- 
tiffs, A.  L.  Naylor  and  Charles  Norlin,  against  C.  H. 
McColloch,  as  mayor  of  the  city  of  Sumpter,  Oregon,  to 
compel  him  to  sign  a  certain  city  warrant  for  the  sum 
of  $600  drawn  upon  the  treasurer  of  said  city,  which 
warrant  was  ordered  issued  by  the  city  council  of  said 
city.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Hart  &  Nichols,  with  an  oral  argument  by  Mr. 
Julius  N.  Hart. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  McColloch  &  McColloch  and  Messrs.  Butcher, 
Clifford  &  Correll,  with  oral  arguments  by  Mr.  Charles 
U.  and  Clyde  McColloch. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

1.  This  cause  comes  to  this  court  on  appeal  from  a 
judgment  of  the  circuit  court  of  Baker  County  refusing  to 
compel  defendant,  as  mayor  of  the  city  of  Sumpter,  to 
sign  a  warrant  for  the  sum  of  $600,  the  payment  of  which 
was  directed  by  vote  of  the  city  council.  The  evidence 
tends  to  show  that  on  June  21,  1904,  plaintiffs  entered 
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into  a  written  contract  with  the  city  of  Sumpter  to  con- 
struct a  sewerage  system  for  the  city,  according  to  cer- 
tain plans  and  specifications,  which  are  not  on  the  record, 
but  which  from  the  testimony  appear  to  be  sufficiently 
comprehensive  to  ultimately  accommodate  the  entire  or  a 
great  portion  of  the  city.  Plaintiffs  were  to  be  paid 
$15,000  on  the  whole  contract,  payments  to  be  made 
monthly,  as  the  work  progressed  and  was  measured,  the 
city  to  retain  25  per  cent  until  final  completion  of  the 
entire  system.  Plaintiffs  were  to  begin  work  on  or 
before  July  7,  1904.  It  was  agreed  that  the  city  might 
pay  for  the  work  in  legally  issued  city  bonds,  or  in  cash, 
out  of  the  general  fund,  as  it  might  elect.  The  contract 
also  contained  a  clause  couched  in  the  following  lan- 
guage: "The  city  of  Sumpter  to  pay  for  any  readvertis- 
ing,  etc.,  required  to  satisfy  the  attorney  of  said  second 
parties,  that  said  bonds  are  legally  issued."  Plaintiffs 
also  agreed  to  deposit  a  certified  check  for  $1,000,  to  be 
forfeited  should  they  fail  to  perform  their  contract.  By 
a  course  of  negotiations,  not  necessary  to  detail  in  this 
opinion,  the  amount  was  finally  reduced  to  $600,  and  on 
July  19, 1904,  plaintiffs  not  having  begun  work  as  agreed 
upon,  the  council  declared  the  deposit  forfeited,  and 
directed  the  recorder  to  cash  the  check  and  turn  the 
money  into  the  general  fund  of  the  city,  which  he  did. 
It  is  a  fair  deduction  from  this  statement  that  the  plain- 
tiffs were  in  default,  and  that  the  forfeiture  was  proper, 
unless  the  city  of  Sumpter  had  defaulted  in  some  par- 
ticular as  to  its  part  of  the  contract,  and  plaintiff  con- 
tends that  the  city  was  in  default,  in  that  it  had  made 
no  legal  provision  for  payment  for  the  work  in  city  bonds, 
or  otherwise,  and  had  failed  to  satisfy  their  attorney 
that  the  bonds,  which  it  proposed  to  issue,  were  legal  or 
valid  bonds.  The  fact  seems  to  be  that  plaintiffs'  attor- 
neys had  advised  them  that  the  proposed  bonds  were 
invalid  and  worthless,  and  that  under  the  charter  of  the 
city  it  could  not  pay  for  sewerage  improvements  out  of 
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the  general  fund,  or  out  of  the  sale  of  bonds,  or  in  any 
other  way  than  by  assessments  on  abutting  property. 

We  do  not  agree  with  plaintiffs'  contention  that  the 
clause  in  the  contract,  requiring  the  city  to  pay  certain 
expenses  required  to  satisfy  the  attorney  of  the  legality 
of  the  bond  issue,  absolved  plaintiffs  from  the  results  of 
a  forfeiture.  The  contract  of  plaintiffs  is  to  accept  legally 
issued  bonds — ^not  accept  bonds  which  his  attorney  should 
advise  him  were  of  such  a  character.  Such  a  construc- 
tion would  furnish  a  contractor  a  very  easy  method  of 
evading  a  contract,  as  it  would  not  be  difficult  to  find  an 
attorney  who  might  advise  a  client  in  an  emergency  that 
any  sort  of  a  bond  issue  was  illegal.  Nor  do  we  think 
that  a  fair  construction  of  tiiis  clause  leaves  to  the  attor- 
ney the  decision  of  the  question  as  to  the  primary  right 
ot  the  city  to  issue  bonds  for  the  purpose  proposed,  but 
in  any  event  was  only  intended  to  give  him  a  sort  of  a 
general  supervision  of  the  manner  in  which  the  issue 
should  be  made.  The  city  was  to  "pay  all  cost  of  adver- 
tising, etc.,  required  to  satisfy  the  attorney  of  the  legality 
of  the  bond  issue."  Now  if  the  character  "etc."  has  any 
meaning  in  a  contract,  which  is  doubtful,  it  can  only 
mean  "and  others" ;  that  is,  other  things  of  like  character 
to  the  thing  specified,  namely,  advertising,  and  such  other 
details  of  the  issue  as  would  make  bonds,  which  both 
parties  must  have  assumed  that  the  city  had  a  right 
organically  to  issue,  good  and  valid.  If  the  city  had  no 
right  under  its  charter  to  issue  bonds  for  the  improve- 
ment, under  any  circumstances,  then  no  amount  of  adver- 
tising and  no  moneys  worth  of  "etc."  could  remedy  this 
defect,  and  we  will  not  assume  that  the  parties  were 
intending  to  contract  for  an  absurdity.  There  are  abun- 
dant authorities  which  hold  that  the  character  "etc.," 
used  as  it  is  in  this  contract,  is  meaningless :  Harrison  v. 
McCormick,  89  Cal.  327  (26  Pac.  830:  23  Am.  St.  Rep. 
469) ;  Myers  v.  Dunn,  49  Conn.  71;  Whitmore  v.  Bow- 
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man,  4  G.  Greene  (Iowa)  148;  State  v.  Wallichs,  12  Neb. 
407  (11  N.  W.  860). 

2.  In  tliis  case,  taking  into  consideration  the  context, 
we  are  disposed  to  hold  that  the  particular  phrase  under 
consideration  should  be  interpreted  to  mean,  "advertis- 
ing and  other  things  of  like  character/'  Now  the  city 
of  Sumpter  was  never  called  upon  to  do  any  specific  thing 
to  make  its  bonds  valid,  or  to  satisfy  the  attorney  that 
they  were  valid.  It  seems  to  have  been  assumed  by  him 
that  it  was  impossible  that  validity  could  be  imparted  to 
them  by  any  act  which  the  city  could  perform.  Hence, 
as  they  were  not  called  upon  or  required  to  do  any  specific 
thing,  they  were  not  in  default,  unless  the  bond  issue  was, 
in  fact,  void,  and  to  that  question  we  will  now  devote 
our  attention.  At  the  outset  it  may  be  stated,  as  an 
elementary  proposition,  that  municipal  corporations  have 
no  powers  except  such  as  are  granted  in  express  words 
by  their  charters,  or  such  as  are  necessarily  implied  from 
those  so  granted,  or  those  essential  to  the  declared  objects 
and  purposes  of  the  corporation :  1  Dillon,  Municipal  Cor- 
porations, §  89;  Tiedeman,  Municipal  Corporations,  §  110; 
1  Beach,  Public  Corporations,  §  538 ;  MacDonald  v.  Lane, 
49  Or.  530  (90  Pac.  181). 

3.  With  the  foregoing  definitions  and  limitations  of 
municipal  power  in  view,  we  will  now  examine  the  provi- 
sions of  the  city  charter  of  Sumpter,  in  order  to  determine 
whether,  among  the  powers  granted  or  implied  in  its 
charter,  or  necessarily  essential  to  the  declared  objects 
of  its  incorporation,  there  exists  the  power  to  construct  a 
sewer  system  for  the  city,  and  to  pay  for  it  out  of  the 
general  fund,  or  by  bonding  the  city.  Section  31  of  the 
charter  (Sp.  Laws  1901,  p.  101)  authorizes  the  levy  of  a 
special  tax  of  not  to  exceed  10  mills  for  any  specific 
object  within  the  authority  of  the  corporation,  in  addi- 
tion to  a  general  tax  of  a  like  amount  for  general  munici- 
pal purposes.  Subdivision  5  of  the  same  section  author- 
izes the  city  to  issue  bonds  "for  any  specific  purpose," 
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and  further  provides  as  follows:  "Whenever  the  city  of 
Sumpter  shall  contemplate  the  issuance  of  bonds  for  any 
improvement  under  this  act,  the  council  shall,  by  ordi- 
nance, direct  the  manner  in  which  the  estimate  of  the 
cost  of  such  improvements  shall  be  ascertained."  Fol- 
lowing this  are  provisions  for  making  and  filing  the  esti- 
mate, submitting  the  question  to  a  vote  of  the  taxpayers, 
and  other  matters  not  necessary  to  enumerate.  In  sub- 
division 17  of  the  same  section  is  found  authority,  among 
other  things,  for  the  construction,  cleaning, .  and  repair- 
ing of  streets,  crosswalks,  alleys,  gutters,  and  sewers,  and  \ 
in  subdivision  47  there  is  granted  general  authority  "to  I 
exercise  all  such  power  as  may  be  given  to  the  council  i 
by  this  act,  and  such  additional  power  and  authority  as  i 
may  be  necessary  and  proper  to  carry  into,  effect  the  pro- 
visions of  this  act,  and  to  pass  all  ordinances  necessary 
therefor."  From  these  provisions  it  will  be  seen  that  the 
power  to  construct  sewers  is  specifically  granted,  and  it 
will  not  be  questioned  that  constructing  a  sewer  is  a  i 
"specific  city  purpose,"  so,  if  we  proceeded  no  further,  it 
would  follow,  as  a  natural  consequence,  that  the  city  has 
authority  to  build  a  sewer  system  and  pay  for  it  with 
bonds,  if  the  taxpayers  sanction  such  action  by  their 
votes.  But  there  are  other  provisions  of  the  charter 
which  it  is  contended  are  of  controlling  force,  in  refer- 
ence to  the  construction  of  sewers,  and  which,  by  pre- 
scribing a  method  of  improvement  by  assessment  on 
abutting  property,  exclude  by  implication  any  other 
method. 

4.  Section  92  of  the  charter  provides  "that  the  council 
shall  have  power  to  *  *  improve  a  street,  or  any  part 
thereof  *  *  and  to  lay  all  necessary  sewers  or  drains. 
The  power  and  authority  to  improve  a  street  includes  the 
power  and  authority  to  order  the  whole,  or  any  portion, 
either  in  length  or  width,  of  the  streets  *  *  of  the  city 
of  Sumpter,  to  be  graded,  or  regraded,  planked  or  re- 
planked,  paved  or  repaved,  macadamized  or  remacadam- 
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ized  *  *  and  to  order  sidewalks,  gutters,  sewers,  man- 
holes *  *  to  be  constructed,  repaired,  or  kept  in  repair; 
and  to  order  any  work  to  be  done  therein  which  may  be 
necessary  to  complete  the  whole  or  any  portion  of  said 
streets,  avenues,  lanes  or  alleys  *  *  or  for  the  construc- 
tion of  any  sewer  or  drain  therein.  *  ♦  Provided,  how- 
ever, and  it  is  hereby  expressly  enacted,  that  neither  the 
city  of  Sumpter,  nor  any  officer  thereof,  shall  be  liable  for 
any  portion  of  the  cost  or  expense  of  any  street  work, 
improvement,  or  the  construction  or  repair  of  any  sewer 
or  drain,  by  reason  of  the  delinquency  of  the  person, 
persons,  or  property  assessed  for  the  pajmient  of  said 
work  ♦  ♦  or  by  reason  of  the  inability  of  said  city  of 
Sumpter  to  collect  assessments  levied  for  the  payment  of 
such  work,  improvement,  sewer  or  drain,  as  aforesaid, 
and  no  moneys  shall  ever  be  paid  out  of  the  general  fund 
of  the  city  on  account  of  any  such  work  *  *  but  the 
contractors  doing  such  work  shall  look  solely  to  the  prop- 
erty affected  by  such  work  and  the  owners  thereof, 
unless  at  the  time  the  improvement  is  ordered  the  council 
shall  expressly  provide,  by  ordinance,  that  some  portion 
thereof  shall  be  paid  out  of  the  general  fund."  We 
italicise  the  exception  in  the  above  section  to  call  atten- 
tion to  the  fact  that,  while  it  and  several  subsequent  sec- 
tions contain  an  elaborate  system  of  street  improvement 
by  assessment  of  abutting  property,  there  is  still  an  indi- 
cation of  a  legislative  intent  to  leave  the  city  free  to 
improve  by  drawing  on  the  general  fund  for  that  pur- 
pose, if  such  a  course  should  be  deemed  advisable. 

Sections  128  to  137,  inclusive,  deal  exclusively  with  the 
subject  of  sewers  and  drains,  and  provide  a  method  of 
constructing  them  by  assessment  on  property  benefited. 
The  grant  of  authority  already  twice  given  in  preceding 
sections  is  reiterated  in  Section  128  in  the  following 
language :  "The  council  shall  have  the  power  to  cause  to 
be  constructed  and  laid  down  all  sewers  and  drains,  with 
all    necessary    manholes,    lampholes,    catchbasins    and 
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branches,  and  to  repair  or  relay  the  same  whenever  it 
may  deem  that  the  public  health,  interest,  or  convenience 
may  require  the  same,  and  to  assess  the  cost  thereof  on 
the  property  benefited  directly  or  indirectly  by  such  sewer 
or  drain,  or  the  repair  of  the  same  in  the  manner  here- 
inafter provided."  Section  129:  "Before  the  construc- 
tion, laying,  or  relaying  of  any  sewer  or  drain  shall  be 
authorized,  the  cost  of  which  is  to  be  assessed  to  the 
property  benefited,"  etc. — after  which  follows  a  complete 
system  for  constructing  sewer  by  assessment.  We  again 
call  attention  to  the  italicised  portion  of  the  section  last 
cited,  which  indicates  that  other  methods  than  that  of 
assessing  benefited  property  may  be  employed.  To  sum 
up,  in  section  31  is  found  the  power  to  levy  a  tax  for  any 
specific  city  purpose.  In  subdivision  5  of  the  same  sec- 
tion is  found  the  power  to  issue  bonds  for  a  like  purpose, 
and  in  subdivision  17  is  found  unlimited  authority  to  con- 
struct sewers.  We  have  a  case,  then,  where  an  unlimited 
authority  is  given,  and  we  think  the  subsequent  sections, 
providing  for  assessment  upon  property  benefited,  are 
6nly  added  out  of  abundant  caution,  so  that  if  the  city 
should  choose  to  pursue  the  latter  method,  all  the 
machinery  would  be  provided  to  make  it  effective.  We 
think  the  language  used  in  the  subsequent  sections  indi- 
cates that  it  was  not  the  legislative  intent  to  make  the 
assessment  method  the  exclusive  one,  and  that  the  words 
"the  cost  of  which  is  to  be  assessed  on  the  property  bene- 
fited" clearly  indicate  that  the  legislature  intended  to 
permit  other  methods  to  be  used,  and  not  an  intent  to 
limit  an  authority  already  expressly  granted  without 
limitation.  This  being  the  case,  the  plaintiffs  were  in 
default,  and  the  council  acted  within  its  rights  when  it 
declared  the  $600  forfeited.  The  moneys,  having  been 
thus  rightfully  turned  into  the  treasury,  the  council  had 
no  authority  to  order  it  repaid  to  the  plaintiffs,  as  they 
could  only  appropriate  money  to  pay  some  legitimate 
claim  against  the  city. 
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5.  Section  60  of  the  charter  reads  as  follows:  "All 
demands  and  accounts  against  the  city  shall  be  presented 
to  the  recorder,  with  the  necessary  evidence  in  support 
thereof,  and  he  shall  report  them  to  the  council  at  its 
next  meeting  after  being  so  presented  to  him,  together 
with  any  suggestions  and  explanations  which  he  may 
deem  proper  and  pertinent.  All  such  demands  and 
accounts  shall  lie  over  from  the  meeting  at  which  they 
were  presented  until  the  next  regular  meeting,  when  the 
council  shall  vote  direct  whether  the  same  shall  be  paid 
in  whole  or  in  part,  as  they  may  deem  just  and  legal. 
Provided,  the  same  be  for  corporate  purposes  and  none 
other."  Plaintiffs  failed  to  comply  with  this  section  in 
several  particulars:  (1)  The  demand  was  not  presented 
to  the  recorder;  (2)  no  evidence  in  support  thereof  was 
presented,  and  in  addition  the  claim  was  illegal,  and  the 
attempted  appropriation  was  not  for  a  corporate  purpose, 
but  was  a  mere  gift.  The  above-cited  provisions  of  the 
charter  being  in  the  interest  of  the  general  public,  and  a 
matter  of  positive  law,  it  is  difficult  to  see  how  the  council 
could  waive  it;  neither  could  they  waive  the  fact  that 
the  claim  was  one  they  had  no  right  to  pay  in  any  event, 
and  their  action  in  ordering  it  paid  was  a  violation  of 
the  charter  and  void:  Richardson  v.  Salem,  51  Or.  125 
(94  Pac.  34),  and  cases  there  cited.  We  do  not  think 
that  the  mayor  of  Sumpter  is  a  mere  ministerial  officer 
and  an  automaton  of  the  council.  Section  48  of  the 
charter  is  as  follows :  "The  mayor  is  the  chief  executive 
of  the  municipal  corporation  and  must  exercise  a  careful 
supervision  over  its  general  affairs  and  subordinate  offi- 
cers"— and  we  think  that  when,  in  the  course  of  general 
supervision,  he  found  that  the  council  had  illegally 
ordered  a  warrant  drawn,  it  was  his  duty  to  refuse  to 
give  it  a  currency  which  might  mislead  possible  innocent 
purchasers  into  the  belief  that  it  was  for  the  payment  of 
a  legitimate  claim :  Richardson  v.  Salem,  supra ;  Chalk  v. 
Mayor  of  White,  4  Wash.  156  (29  Pac.  979) ;  James  v. 
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Seattle,  22  Wash.  654  (62  Pac.  84:  79  Am.  St.  Rep.  957). 

6.  We  find  no  error  in  the  findings  of  fact  made  by  the 
court  below.  It  is  urged  that  the  court  erred  in  failing  to 
find  on  certain  material  issues  in  the  writ,  and  we  will 
briefly  consider  these  assignments :  Assignment  No.  16  is 
as  follows :  "The  court  erred  in  refusing  to  find  the  follow- 
ing allegation  of  the  writ  to  be  true :  That  on  or  about  the 
21st  day  of  June,  1904,  plaintiffs  herein  entered  into  a 
written  contract  or  agreement  with  the  city  of  Sumpter, 
by  its  mayor  and  recorder,  by  order  of  its  council  for 
the  building  of  a  sewer  system  in  the  city  of  Sumpter.' 
That  said  contract,  among  other  things,  provided  that 
plaintiffs  should  take  in  payment  for  the  construction  of 
said  sewer,  legally  issued  bonds  of  the  city  of  Sumpter, 
the  city  reserving  the  right  to  pay  for  such  work  in  cash 
instead  of  in  bonds,  and  said  contract  further  provided, 
in  effect,  that  said  city  should  do  everything  that  might 
be  demanded  by  plaintiffs  to  satisfy  the  attorney  of  plain- 
tiffs that  said  bonds  were  legally  issued;  the  question  of 
the  legality  of  said  bonds  being  left  by  said  contract  for 
determination  to  the  attorney  for  plaintiffs.  And  the 
court  erred  in  refusing  to  make  any  finding  as  to  the 
issue  raised  by  said  allegation."  The  court  did  not  find 
directly  and  in  terms  upon  this  issue,  but  made  the  con- 
tract itself  a  part  of  its  findings,  so  that  it  found  in  the 
very  terms  of  the  contract  just  what  the  parties  did  agree 
to  in  this  respect.  A  further  and  more  specific  finding 
would  have  been  only  a  conclusion  of  law  from  the  facts 
found,  and  we  think  the  finding  sufficient. 

7.  Assignment  No.  17  relates  to  the  refusal  of  the 
court  to  find  upon  certain  provisions  of  the  charter  of 
the  city  of  Sumpter.  The  charter  is  a  public  law  of  this 
state  of  which  all  courts  take  judicial  notice,  and  it  was 
not  necessary  for  the  court  to  make  a  finding  upon  it; 

8.  Assignment  No.  18  relates  to  the  refusal  of  the  court 
to  find  that  the  city  had  failed  to  comply  with  the  con- 
tract on  account  of  its  bonds  being  illegal  and  worthless. 
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The  contract,  as  we  have  said  before,, is  made  a  part  of 
the  court's  finding,  and  whether  the  city  had  failed  to 
comply  with  it  depended  upon  the  construction  of  the 
contract  taken  in  conjunction  with  the  city  charter,  and 
arises  as  a  legal  conclusion  from  the  facts  contained  in 
the  findings  and  the  construction  of  a  public  statute.  In 
the  absence  of  a  request  for  a  more  specific  finding  we 
think  the  matter  sufficiently  covered  to  support  the  judg- 
ment. 

Assignment  No.  19  relates  to  the  refusal  or  failure  of 
the  court  to  find  that  plaintiff  demanded  the  return  of 
the  $600,  and  proposed  that,  if  it  would  do  so,  he  w<5uld 
release  it  from  further  liability  on  the  contract.  There 
was  only  one  legal  way  for  plaintiffs  to  demand  their 
money,  and  that  was  by  presenting  their  demand,  with 
the  proper  evidence  thereof,  to  the  recorder,  which  is  not 
alleged.     The  allegation  as  it  stands  is  not  material. 

Assignment  No.  20  relates  to  the  refusal  of  the  court 
to  find  the  following  allegation  of  the  writ  to  be  true: 
"That  by  the  adoption  of  such  report  and  recommenda- 
tion the  city  of  Sumpter  entered  into  a  contract  with 
plaintiffs  for  the  return  of  said  sum  of  $600  upon  plain- 
tiffs signing  the  release  mentioned  in  said  report  and 
recommendation,  and  in  said  proposal  of  said  plaintiffs," 
and  in  refusing  to  find  upon  said  allegation.  The  allega- 
tion was,  in  its  essence,  a  mere  statement  of  a  conclusion 
of  law,  namely,  that  by  a  certain  action  of  the  city  council, 
and  the  signing  of  a  certain  paper  by  plaintiffs,  a  contract 
arose  by  operation  of  law.  The  allegation  was  not 
material,  and  no  error  was  committed  by  the  court  in 
refusing  to  find  upon  it.  The  same  may  be  said  of  the 
next  assignment. 

If  there  had  been  no  finding  on  any  of  the  matters 
embraced  in  the  assignments  of  error  just  mentioned, 
we  still  think  that,  in  the  absence  of  specific  requests  for 
such  findings,  the  failure  to  find  would  not  be  reversible 
error.     The  court  found  on  issues  that  ultimately  de- 
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termined  and  necessarily  supported  the  judgment  ren- 
dered, and  the  other  issues  in  the  case,  therefore,  become 
inunaterial :  Lewis  v.  First  National  Bank,  46  Or.  182  (78 
Pac.  990) ;  Freeman  v.  Trammer,  50  Or.  287  (91  Pac. 
1077). 

From  the  conclusions  here  reached,  it  follows  that  the 
judgment  of  the  court  below  must  be  affirmed. 

Affirmed. 


Arffued  May  7.  decided  July  20.  1900. 
STATE  V.  PARR. 

[108  Pac.  484.] 

RoBBBRY— Indictment  and  Information— Indictment— Assault  With 
Intent  to  Rob, 

1.  Section  1708.  B.  <fc  C.  Comp.,  provides  that  "If  any  person,  being  armed 
with  a  dangerous  weapon,  shall  assault  another,  with  Intent.  If  re- 
sisted, to  kill  or  wound  the  person  assaulted.^'  and  shall  rob  or 
take  from  the  person  assaulted  any  money  which  may  be  the 
subject  of  larceny,  such  person,  upon  conviction  thereof,  shall  be  pun- 
ished. 1  B.  <fc  O.  Oomp.,  p.  760.  prescribes  as  a  form  of  Indictment  for 
an  assault  with  Intent  to  kill  If  resisted  that  "being  armed  with  a  danger- 
ous weapon  did  commit  an  assault  upon  one  O.  D.  with  intent,  if  resisted,  to 
kill  or  wound  the  said  O.  D.,  and  then  and  there  feloniously  took."  etc. 
Section  1800,  B.  A  O.  Comp.,  declares  that  an  Indictment  must  be  direct  and 
certain  as  regards  the  particular  circumstances  of  the  crime  charged  when 
necessary  to  constitute  a  complete  crime,  and  Section  1806  provides  that  the 
manner  of  stating  the  act  constituting  the  crime  as  set  forth  in  the  appendix 
to  the  Oode  is  sufficient  in  the  cases  where  the  forms  there  given  are 
applicable.  Held  that,  in  charging  an  assault  and  robbery  with  Intent,  if 
resisted,  to  kill  or  wound,  it  is  unnecessary  after  charging  that  defendants 
were  "armed  with  dangerous  weapons,  to  wit:  pistols.'*  to  allege  that  the 
pistols  were  then  and  there  loaded  with  gunpowder  and  bullets,  as  the 
language  of  an  Indictment  need  not  correspond  with  the  form  suggested  or 
with  the  words  of  a  statute,  unless  the  expression  used  in  the  form  is  necessary 
to  the  validity  of  the  accusation,  and  the  descriptive  phrase  in  the  indict- 
ment, "to  wit:  pistols.**  was  properly  rejected  as  surplusage,  and  an  averment 
that  the  money  taken  from  the  prosecuting  witness  was  taken  against  his 
will  is  also  unnecessary. 

Robbery— Evidence--"Prksumption'*  and  Burden  of  Proof. 

2.  Under  Section  784,  B.  A  C.  Oomp.,  deflnlng  a  presumption  as  a  deduction 
from  particular  facts.  It  will  be  presumed  that,  when  an  assault  with  intent 
to  commit  robbery  is  made  by  placing  the  muzzle  of  a  pistol  at  or  near  the 
body  of  a  person  from  whom  money  or  property  is  expected  to  be  taken  by 
force,  the  weapon  so  employed  Is  loaded  with  powder  and  ball,  and  is  a 
dangerous  weapon,  and  imposes  upon  the  person  accused,  if  he  admit  the  use 
of  the  pistol,  the  burden  of  proving  it  was  not  so  charged. 

Robbery— Admissibility  of  Evidence. 

3.  In  a  prosecution  for  robbery,  where  no  theory  of  the  cause  is 
advanced  by  defendant  that  would  render  material  a  plan  or  diagram  of  the 
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Interior  of  the  Jail  in  which  defendants  were  Incarcerated,  a  refusal  to  admit 
such  a  diagram  is  not  error. 

Robbkry—Triaij— Instructions. 

4.  In  a  prosecution  for  robbery  and  assault  with  intent  to  kill  if  resisted, 
an  instruction  that  if  the  Jury  find  from  the  evidence  beyond  reasonable 
doubt  that  defendants,  or  either  of  them,  are  guilty  of  stealing  from  the 
person  of  the  prosecuting  witness  the  sum  described  in  the  indictment  or 
some  part  thereof,  but  do  not  find  that  they  or  either  of  them  assaulted  said 
witness  with  Intent,  if  resisted,  to  kill  or  wound  said  witness,  then  they 
should  find  the  defendants  or  either  of  them  guilty  of  the  crime  of  larceny 
from  the  person,  is  not  erroneous,  as  robbery  is  larceny  aggravated  by  the 
circumstance  that  the  property  taken  is  taken  from  the  person  of  another  by 
violence  or  by  putting  him  in  fear,  and  the  greater  crime  necessarily 
embraces  the  lesser  offense  of  the  same  class. 

Criminal  Law— Grounds  fob  New  Trial. 

6.  After  conviction  of  defendants  on  the  charge  of  robbery  and  assault 
with  intent  to  kill,  if  resisted,  one  of  the  defendants  filed  an  affidavit  In 
support  of  a  motion  for  a  new  trial  that  since  the  trial  affiant  has  learned  that 
F.  took  from  the  prosecuting  witness  the  money  specified  in  the  indictment, 
and  that  affiant  had  been  Informed  that,  if  a  new  trial  was  granted,  F.  would 
make  a  full  confession  completely  exonerating  affiant  from  any  participation 
in  the  crime.  A  third  person  was  charged  in  the  indictment  as  "John  Doe" 
with  having  participated  in  the  crime,  and  there  was  nothing  to  show  that  F. 
was  not  "John  Doe."  An  affidavit  by  the  6tber  defendant  was  filed  stating 
that  he  saw  F.  take  the  money  from  the  prosecuting  witness,  but  that  he  did 
not  tell  any  person  thereof  until  after  the  trial.  There  was  also  evidence  that 
on  the  day  of  the  robbery.  F.  had  money  in  his  possession  similar  to  that 
taken  from  the  prosecuting  witness.  Held,  that  the  showing  wns  not 
sufficient  to  warrant  a  new  trial. 

From  Umatilla:  Henry  J.  Bean,  Judge. 

The  defendants,  Joseph  Parr  and  Samuel  Gaston,  were 
indicted,  tried  and  convicted  of  assault  and  robbery,  being 
armed  with  dangerous  weapons,  and  from  the  judgment 
and  sentence  which  followed,  they  appeal.    Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Will  M.  Peterson  and  Messrs.  Carter  &  Smythe,  with 
an  oral  argument  by  Mr.  Peterson. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Gilbert  W.  Phelps,  District  Attorney. 

Opinion  by  Mr.  Chief  Justice  Moore. 

1.  The  defendants,  Joseph  Parr  and  Samuel  Gaston, 
were,  with  another  party,  jointly  charged  with  the  crime 
of  assault  and  robbery  while  being  armed  with  dangerous 
weapons,  "to  wit:  pistols."     The  crime  was  alleged  to 
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termined  and  necessarily  supported  the  judgment  ren- 
dered, and  the  other  issues  in  the  case,  therefore,  become 
immaterial :  Lewis  v.  First  National  Bank,  46  Or.  182  (78 
Pac.  990) ;  Freeman  v.  Trammer,  50  Or.  287  (91  Pac. 
1077) . 

From  the  conclusions  here  reached,  it  follows  that  the 
judgment  of  the  court  below  must  be  affirmed. 

Affirmed. 


Argued  May  7.  decided  July  20,  1900. 
STATE  V,  PARR. 

.     [108  Pac.  484.] 

Robbery— Indictment  and  Information— Indictment— A88aul,t  With 
Intent  to  Rob. 

1.  Section  1708.  B.  <fc  C.  Oomp.,  provides  that  "If  any  person,  being  armed 
with  a  dangerous  weapon,  shall  assault  another,  with  Intent.  If  re- 
sisted, to  kill  or  wound  the  person  assaulted/'  and  shall  rob  or 
take  from  the  person  assaulted  any  money  which  may  be  the 
subject  of  larceny,  such  person,  upon  conviction  thereof,  shall  be  pun- 
Ished.  1  B.  d(  O.  Oomp.,  p.  760,  prescribes  as  a  form  of  Indictment  for 
an  assault  with  Intent  to  kill  if  resisted  that  "being  armed  with  a  danger- 
ous weapon  did  commit  an  assault  upon  one  O.  D.  with  Intent.  If  resisted,  to 
kill  or  wound  the  said  O.  D..  and  then  and  there  feloniously  took/'  etc. 
Section  18()0,  B.  &,  O.  Comp..  declares  that  an  Indictment  must  be  direct  and 
certain  as  regards  the  particular  circumstances  of  the  crime  charged  when  i 
necessary  to  constitute  a  complete  crime,  and  Section  1805  provides  that  the  | 
manner  of  stating  the  act  constituting  the  crime  as  set  forth  In  the  appendix 
to  the  Oode  Is  suf&clent  In  the  cases  where  the  forms  there  given  are 
applicable.  Held  that.  In  charging  an  assault  and  robbery  with  Intent,  If 
resisted,  to  kill  or  wound,  it  is  unnecessary  after  charging  that  defendants 
were  "armed  with  dangerous  weapons,  to  wit:  pistols,''  to  allege  that  the 
pistols  were  then  and  there  loaded  with  gunpowder  and  bullets,  as  the 
language  of  an  indictment  need  not  correspond  with  the  form  suggested  or 
with  the  words  of  a  statute,  unless  the  expression  used  in  the  form  is  necessary 
to  the  validity  of  the  accusation,  and  the  descriptive  phrase  In  the  indict- 
ment, "to  wit:  pistols."  was  properly  rejected  as  surplusage,  and  an  averment 
that  the  money  taken  from  the  prosecuting  witness  was  taken  against  his 
will  is  also  unnecessary. 

Robbery— Evidence— "Presumption"  and  Burden  of  Proof. 

2.  Under  Section  784,  B.  A  C.  Oomp.,  defining  a  presumption  as  a  deduction 
from  particular  facts,  it  will  be  presumed  that,  when  an  assault  with  Intent 
to  commit  robbery  is  made  by  placing  the  muzzle  of  a  pistol  at  or  near  the 
body  of  a  person  from  whom  money  or  property  is  expected  to  be  taken  by 
force,  the  weapon  so  employed  is  loaded  with  powder  and  ball,  and  is  a 
dangerous  weapon,  and  imposes  upon  the  person  accused,  if  he  admit  the  use 
of  the  pistol,  the  burden  of  proving  it  was  not  so  charged. 

Robbery— Admissibility  of  Evidence. 

8.  In  a  prosecution  for  robbery,  where  no  theory  of  the  cause  is 
advanced  by  defendant  that  would  render  material  a  plan  or  diagram  of  the 
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Interior  of  the  jail  In  which  defendants  were  Incarcerated,  a  refusal  to  admit 
such  a  diagram  Is  not  error. 

■ 

Robbery— Trial^Instructions. 

4.  In  a  prosecution  for  robbery  and  assault  with  Intent  to  kill  If  resisted, 
an  Instruction  that  If  the  jury  find  from  the  evidence  beyond  reasonable 
doubt  that  defendants,  or  either  of  them,  are  suUty  of  stealing  from  the 
person  of  the  prosecuting  witness  the  sum  described  In  the  Indictment  or 
some  part  thereof,  but  do  not  And  that  they  or  either  of  them  assaulted  said 
witness  with  Intent,  If  resisted,  to  kill  or  wound  said  i^'ltness,  then  they 
should  find  the  defendants  or  either  of  them  guilty  of  the  crime  of  larceny 
from  the  person,  is  not  erroneous,  as  robbery  Is  larceny  aggravated  by  the 
circumstance  that  the  property  taken  Is  taken  from  the  person  of  another  by 
violence  or  by  putting  him  In  fear,  and  the  greater  crime  necessarily 
embraces  the  lesser  offense  of  the  same  class. 

Criminal  Law— Grounds  fob  New  Trial. 

6.  After  conviction  of  defendants  on  the  charge  of  robbery  and  assault 
with  Intent  to  kill.  If  resisted,  one  of  the  defendants  filed  an  affidavit  In 
support  of  a  motion  for  a  new  trial  that  since  the  trial  affiant  has  learned  that 
F.  took  from  the  prosecuting  witness  the  money  specified  In  the  Indictment, 
and  that  affiant  had  been  Informed  that,  if  a  new  trial  was  granted,  F.  would 
make  a  full  confession  completely  exonerating  affiant  from  any  participation 
In  the  crime.  A  third  person  was  charged  In  the  Indictment  as  "John  Doe" 
with  having  participated  in  the  crime,  and  there  was  nothing  to  show  that  F. 
was  not  "John  Doe.^^  An  affidavit  by  the  6ther  defendant  was  filed  stating 
that  he  saw  F.  take  the  money  from  the  prosecuting  witness,  but  that  he  did 
not  tell  any  person  thereof  until  after  the  trial.  There  was  also  evidence  that 
on  the  day  of  the  robbery.  F.  had  money  In  his  possession  similar  to  that 
taken  from  the  prosecuting  witness.  Held,  that  the  showing  was  not 
sufficient  to  warrant  a  new  trial. 

From  Umatilla:  Henry  J.  Bean,  Judge. 

The  defendants,  Joseph  Parr  and  Samuel  Gaston,  were 
indicted,  tried  and  convicted  of  assault  and  robbery,  being 
armed  with  dangerous  weapons,  and  from  the  judgment 
and  sentence  which  followed,  they  appeal.    Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Will  M.  Peterson  and  Messrs.  Carter  &  Smythe,  with 
an  oral  argument  by  Mr.  Peterson. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Gilbert  W.  Phelps,  District  Attorney. 

Opinion  by  Mr.  Chief  Justice  Moore. 

1.  The  defendants,  Joseph  Parr  and  Samuel  Gaston, 
were,  with  another  party,  jointly  charged  with  the  crime 
of  assault  and  robbery  while  being  armed  with  dangerous 
weapons,  "to  wit:  pistols."     The  crime  was  alleged  to 
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have  been  committed  as  follows :  "The  said  Joseph  Parr, 
Samuel  Gaston,  and  John  Doe,  acting  together  on  the  3d 
day  of  November,  A.  D.  1908,  in  the  county  of  Umatilla 
and  state  of  Oregon,  then  and  there  being  and  acting 
together,  did  then  and  there  with  intent,  if  resisted,  to 
kill  or  wound  one  Peter  Willox,  assault  him,  the  said 
Peter  Willox,  they  the  said  Joseph  Parr,  Samuel  Gaston 
and  John  Doe  so  acting  together  being  then  and  there 
armed  with  dangerous  weapons,  to  wit :  pistols,  and  they, 
the  said  Joseph  Parr,  Samuel  Gaston,  and  John  Doe  so 
acting  together,  did  then  and  there  unlawfully  and  felon- 
iously rob,  steal  and  take  from  the  person  of  him,  the  said 
Peter  Willox,  sixty  dollars,  gold  coin,  being  three  twenty 
dollar  gold  pieces,  each  of  the  value  of  twenty  dollars, 
lawful  money  of  the  United  States,  the  personal  property 
of  him,  the  said  Peter  Willox,  said  money  being  so  stolen 
and  taken  at  the  time  of  said  assault  and  while  Joseph 
Parr,  Samuel  Gaston,  and  John  Doe  were  so  armed  with 
such  dangerous  weapons  as  aforesaid,  contrary  to  the 
statute  in  such  cases  made  and  provided  and  against  the 
peace  and  dignity  of  the  State  of  Oregon."  Parr  and 
Gaston  were  jointly  tried;  and,  having  been  found  guilty 
as  charged,  they  appeal  from  the  judgment  which  fol- 
lowed. Their  counsel  contend  that  because  the  indictment 
did  not  allege  that  the  pistols  were  then  and  there  "loaded 
with  gunpowder  and  lead  bullets,"  or  aver  that  the  money 
was  taken  from  the  prosecuting  witness,  "and  against 
his  will,"  the  written  accusation  was  insufficient,  and  that 
the  demurrer  which  called  attention  to  these  defects  was 
erroneously  overruled.  The  statute  asserted  thus  to  have 
been  violated  is  as  follows: 

"If  any  person  being  armed  with  a  dangerous  weapon 
shall  assault  another  with  intent,  if  resisted,  to  kill  or 
wound  the  person  assaulted,  and  shall  rob,  steal,  or  take 
from  the  person  assaulted  any  money  or  other  property 
which  may  be  the  subject  of  larceny,  such  person,  upon 
conviction  thereof,  shall  be  punished,"  etc.:  Section  1768, 
B.  &  C.  Comp. 
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The  indictment  herein  follows  the  express  wording  of 
the  enactment  on  which  it  is  based,  but  enlarges  upon  the 
language  quoted  by  averring  in  the  phrase,  "to  wit :  pis- 
tols," the  kind  of  dangerous  weapons  with  which  the  de- 
fendants were  armed  when  the  assault  and  robbery  were 
committed.  The  model  prescribed  for  that  part  of  an  in- 
dictment which  charges  a  transgression  of  the  statute 
hereinbefore  set  forth  is  as  follows :  "Being  armed  with  a 
dangerous  weapon,  did  commit  an  assault  upon  one  C.  D., 
with  intent,  if  resisted,  to  kill  or^wound  the  said  C.  D., 
and  then  and  there  feloniously  took  a  gold  watch  (or  as 
the  case  may  be)  from  the  person  of  the  said  C.  D.,  and 
against  his  will" :  Forms  of  indictment  No.  10,  1  B.  &  C. 
Comp.  p.  750.  In  the  model  thus  recommended  it  will 
be  observed  that  the  phrase  "and  against  his  will"  is 
employed.  In  preparing  the  written  accusation  in  the 
case  at  bar  the  district  attorney  did  not  attempt  to  follow 
the  form  appointed,  but  patterned  the  formal  charge 
after  the  statute:  Section  1768,  B.  &  C.  Comp.  That 
enactment  contains  a  statement  of  all  the  essential  ele- 
ments of  robbery  required  by  the  rules  of  the  common 
law,  except  a  provision  that  the  personal  property  taken 
was  that  of  the  person  who  was  assaulted;  and  this 
averment,  though  not  required  when  the  form  prescribed 
is  used  (State  v.  Dilley,  15  Or.  70:  13  Pac.  648;  State 
V.  Eddy,  46  Or.  625:  81  Pac.  941:  82  Pac.  707),  appears 
in  the  indictment  herein.  The  language  employed  in  an 
indictment  need  not  correspond  with  the  pattern  sug- 
gested, or  with  the  words  of  a  statute,  unless  the  expres- 
sion used  in  the  formal  charge  is  necessary  to  the  validity 
of  the  accusation :  22  Cyc.  340.  Thus  a  text-writer,  dis- 
cussing the  subject  of  robbery,  observes :  "It  is  not  essen- 
tial to  charge  the  taking  as  'against  the  will*  if  the  larceny 
is  otherwise  sufficiently  charged":  1  McClain,  Criminal 
Law,  §  480.  To  the  same  effect,  see,  also,  2  Bishop,  New 
Criminal  Procedure,  §  1006,  sub.  2 ;  Clark  &  Marshall, 
Law  of  Crimes  (2  ed.) ,  §  377. 
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In  the  case  at  bar  the  larceny  from  the  person  of  Peter 
Willox  is  sufficiently  charged;  and,  this  being  so,  the 
failure  to  aver  in  the  indictment  "and  against  his  will'* 
did  not  render  the  written  accusation  ineffectual :  People 
V.  Riley,  75  Cal.  98  (16  Pac.  544) ;  State  v.  La  ChaM,  28 
Utah,  80  (77  Pac.  8).  From  an  inspection  of  the  form 
of  an  indictment  as  hereinbefore  set  forth,  it  is  manifest 
that  the  character  of  the  dangerous  weapon  with  which 
the  party  charged  was  armed  is  not  specified.  The  allega- 
tion that  a  person  acci]^ed  of  an  assault  and  robbery  was 
armed  with  a  dangerous  weapon,  without  designating  its 
kind,  does  not  violate  a  provision  of  our  statute  which 
declares  that  the  indictment  must  be  direct  and  certain, 
as  it  regards  the  particular  circumstances  of  the  crime 
charged  when  they  are  necessary  to  constitute  a  complete 
crime:  Section  1306,  B.  &  C.  Comp.  The  statute  con- 
tains the  further  provision,  to  wit :  "The  manner  of  stat- 
ing the  act  constituting  the  crime,  as  set  forth  in  the 
appendix  to  this  code,  is  sufficient  in  all  cases  where  the 
forms  there  given  are  applicable" :  Section  1305,  B.  &  C. 
Comp.  As  form  No.  10  hereinbefore  quoted,  does  not 
specify  the  kind  of  weapon  used,  it  is  therefore  unneces- 
sary to  aver  its  character  in  an  indictment:  Burton  v. 
State,  3  Tex.  App.  408  (30  Am.  Rep.  146).  To  prove 
whether  or  not  the  weapon  was  dangerous  evidence  of  its 
kind  and  character  is  rendered  admissible  by  the  mere 
statement  in  the  written  accusation  that  the  assault  was 
committed  by  a  person  who  was  then  and  there  armed 
with  a  dangerous  weapon.  Although  the  designating  in 
the  indictment  before  us  of  the  dangerous  weapon  as,  "to 
wit:  pistols,"  may  individualize  them,  such  specification 
was  not  necessarily  descriptive  of  the  offense;  and  the 
qualifying  clause  was  properly  rejected  as  surplusage: 
State  V.  Home,  20  Or.  485  (26  Pac.  665) ;  State  v.  Lee,  33 
Or.  506  (56  Pac.  415) ;  State  v.  Humphreys,  43  Or.  44 
(70  Pac.  824) .  The  indictment  being  sufficient,  no  error 
was  committed  in  overruling  the  demurrer. 
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2.  It  is  insisted  by  defendants'  counsel  that  an  error 
was  committed  in  charging  the  jury  as  follows:  "I 
instruct  you  that  a  revolver  or  a  pistol  loaded  with  powder 
and  ball  is  a  dangerous  weapon/'  The  testimony  given 
by  the  witnesses  who  appeared  for  the  state  tended  to 
show  that  on  November  3,  1908,  Willox  was  in  a  saloon 
at  Pendleton  with  others  drinking  "near"  beer ;  that,  after 
several  bottles  of  such  refreshment  had  been  consumed 
and  paid  for  by  others,  some  more  of  the  malt  liquor 
was  brought  to  the  tables  at  which  people  were  sitting 
and  Willox  was  requested  to  pay  therefor,  but  he  refused 
because  he  had  not  ordered  the  beverage;  that  in  conse- 
quence of  such  refusal  a  dispute  arose,  and  to  settle  the 
difficulty  amicably  one  of  the  men  present  offered  to 
loan  Willox  a  dollar  with  which  to  pay  for  the  drinks,  but 
he  declined  the  offer,  saying  that  he  had  with  him  suffi- 
cient money  for  his  needs,  at  the  same  time  taking  from 
his  pocket  and  exhibiting  a  few  gold  and  some  silver 
coins.  Willox  testified  that  immediately  after  the  con- 
troversy mentioned  he  went  to  a  toilet  at  the  rear  of  the 
saloon,  when,  upon  turning  around,  the  defendants 
pointed  revolvers  in  his  face  and  ordered  him  to  throw 
up  his  hands,  which  command  he  obeyed,  whereupon  the 
money  was  taken  from  his  pocket  by  the  third  man  whom 
he  did  not  know,  and  he  was  told  to  "go  on."  These 
incriminating  statements  were  severally  denied  by  the 
defendants,  who,  as  witnesses  in  their  own  behalf,  testi- 
fied that  after  the  difficulty  which  arose  over  the  refusal 
of  Willox  to  pay  for  the  beer  he  did  not  go  to  the  rear  of 
the  saloon,  but  went  immediately  out  at  the  front  thereof. 
The  guns  described  by  Willox,  and  with  which  he  asserts 
the  assault  was  made  upon  him,  not  having  been  used 
as  bludgeons,  cannot  be  designated  as  dangerous  weapons 
unless  they  were  loaded  with  powder  and  balls,  as  speci- 
fied in  that  part  of  the  charge  to  which  reference  has 
been  made.     No  direct  evidence  was  offered  at  the  trial 
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reasonable  doubt  that  the  defendants  or  either  of  them 
are  guilty  of  stealing  from  the  person  of  Peter  Willox 
the  sum  of  money  described  in  the  indictment,  or  some 
part  thereof,  but  do  not  so  find  that  the  defendants,  or 
either  of  them,  assaulted  said  Willox  with  intent,  if 
resisted,  to  kill  or  wound  said  Willox,  then  you  should 
find  the  defendants,  or  either  of  them  that  you  find  so 
guilty,  of  the  crime  of  larceny  from  the  person."  Rob- 
bery is  larceny  aggravated  by  the  circumstance  that  the 
property  asportated  was  taken  from  the  person  of 
another  by  violence  or  by  putting  him  in  fear:  Clark  & 
Marshall,  Law  of  Crimes,  §  370.  As  the  greater  crime 
necessarily  embraces  the  lesser  offense  of  the  same  class, 
no  error  was  committed  in  charging  the  jury  as  last 
herein  specified :  2  Cur.  Law,  1524 ;  18  Enc.  PI.  &  Pr.  1233. 

5.  It  is  contended  by  defendants'  counsel  that  an  error 
was  also  committed  in  refusing  to  set  aside  the  verdict 
and  to  grant  a  new  trial.  In  support  of  the  motion  so 
overruled.  Parr  filed  his  affidavit  to  the  effect  that  since 
the  trial  he  had  learned  that  Charles  Flush  took  from 
Willox  the  money  specified  in  the  indictment,  $20  of  which 
was  given  to  Gaston,  and  that  the  affiant  had  been 
informed  that,  if  a  new  trial  were  granted.  Flush  would 
make  a  full  confession  completely  exonerating  him  from 
any  participation  in  the  commission  of  the  crime  charged. 
So  far  as  disclosed  by  the  affidavits,  the  third  person 
named  in  the  indictment  as  "John  Doe"  may  have  been 
the  Charles  Flush  referred  to  and  a  party  to  the  commis- 
sion of  the  crime.  Gaston's  affidavit  states  that  he  saw 
Flush  stealthily  take  the  money  from  Willox,  but  that  he 
did  not  tell  any  person  thereof  until  after  the  trial  herein. 
Also  Frances  Smith's  sworn  declaration  shows  that  on 
the  day  of  the  alleged  robbery  Flush  exhibited  to  her  two 
twenty-dollar  gold  pieces. 

We  do  not  think  the  showing  thus  made  was  sufficient 
to  have  authorized  the  court  to  set  aside  the  verdict  and 
to  grant  a  new  trial.     The  jury  evidently  believed  from 
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the  testimony  offered  that  the  defendants  were  parties 
who  participated  in  the  taking  of  the  money  in  the  man- 
ner alleged.  The  verdict  indicates  such  conclusions,  and, 
as  a  fair  trial  was  had,  the  judgment  is  affirmed. 

Affirmed. 


Decided  April  11,  rehearing  denied  July  27.  1909. 
GIANT  POWDER  CO.  v.  OREGON  WESTERN  RY.  CO. 

[101  Pac.  209:    108  Pac.  601.] 

■ 

Appeal  and  Error— Appealable  Orders— Sustaining  Demurrer. 

1.  An  appeal  does  not  lie  from  an  order  sustaining  a  demurrer  to  a  com- 
plaint; such  order  not  being  a  determination  of  the  action. 

Appeal  and  Error— Appealable  Orders— "Action"— "Suit"— "Com- 
plaint." 

2.  A  "3Uit'*  or  "action"  being  "the  lawful  demand  of  one's  riffht  In  a  court 
of  justice"  while  a  "complaint"  is,  under  Section  07,  B.  A  O.  Oomp.,  a  plain  and 
concise  statement  of  the  facts  constituting  the  cause  of  action  or  suit,  the 
dismissal  of  the  complaint  on  the  sustaining  of  a  demurrer  thereto  does  not 
necssarily  discharge  the  lawful  demand  so  as  to  terminate  the  action  and  per- 
mit an  appeal  from  the  order  of  dismissal. 

From  Douglas :  James  W.  Hamilton,  Judge. 

On  Motion  to  Dismiss. 

Mr.  William  D.  Fenton  and  Mr.  Rufus  A.  Letter,  for 
the  motion. 

Mr,  John  F.  Logan  and  Mr.  John  C.  ShiUock,  contra. 

1.  Per  Curiam  :  This  suit  was  brought  to  foreclose  a 
lien  on  the  right  of  way  and  roadbed  of  defendant  railway 
company  for  materials  furnished  a  grading  contractor. 
The  defendant  demurred  to  the  complaint,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  suit.  The  demurrer  was  sustained.  The  entry  of  the 
record  is  as  follows:  "After  consideration  of  the  briefs 
filed  in  said  cause,  it  is  ordered  and  adjudged  that  said 
demurrer  be  and  is  hereby  sustained."  The  plaintiff 
appealed  to  this  court  from  such  order,  and  the  transcript 
was  filed  in  due  time.  Thereafter  the  abstract  and  briefs 
w^ere  filed,  and  the  cause  came  on  for  hearing  in  the 
regular  order,  whereupon  defendant  moved  to  dismiss  the 
appeal,  because  it  was  prematurely  taken. 
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We  have  no  alternative  but  to  sustain  the  motion.  The 
order  for  which  an  appeal  will  lie  is  one  which  not  only 
affects  a  substantial  right  of  the  party  appealing,  but 
which,  in  effect,  determines  the  action  or  suit.  It  must 
conclude  the  parties  as  regards  the  subject-matter  in  the 
proceeding  then  pending :  Henderson  v.  Morris,  5  Or.  24 
State  v.  Security  Savings  Co.  28  Or.  410  (43  Pac.  162) 
Marquam  v.  Ross,  47  Or.  374  (78  Pac.  698:  83  Pac.  852 
86  Pac.  1) ;  Sears  v.  Dunbar,  .50  Or.  36  (91  Pac.  145). 
The  order  from  which  the  appeal  is  taken  in  this  case 
does  not  have  that  effect.  It  merely  sustains  the  demur- 
rer, without  finally  determining  the  suit  in  any  way.  The 
court  still  had  jurisdiction  of  the  case,  with  authority  at 
its  discretion  to  allow  the  complaint  to  be  amended  or  a 
new  pleading  to  be  filed:  Section  101,  B.  &  C.  Comp. 
Some  further  action  of  the  court  was  necessary  and 
required  before  the  determination,  as  to  the  sufficiency 
of  the  complaint,  could  become  final  in  the  sense  of  the 
statute  governing  appeals.  As  said  by  Mr.  Justice 
McArthur,  in  a  similar  case:  "There  must  be  a  judg- 
ment in  the  technical  sense  of  the  word  on  the  demurrer" : 
State  V.  Brown,  5  Or.  119.  And  no  such  judgment  or 
decree  was  rendered  or  made  prior  to  the  appeal. 

The  motion  is  allowed,  and  the  appeal  dismissed. 

Dismissed. 


Decided  July  27.  1909. 

On  Petition  for  Rehearing. 

[1(»  Pac.  601] 

2.  Per  Curiam:  This  is  a  petition  for  a  rehear- 
ing, in  which  plaintiff's  counsel  insist  that  in  dis- 
missing the  appeal  in  this  cause  an  error  was  committed. 
The  trial  court  sustained  a  demurrer  to  the  complaint, 
from  which  order  the  plaintiff,  without  procuring  a 
decree  dismissing  the  suit,  attempted  to  appeal.  Its 
abstract  and  the  briefs  of  the  respective  parties  were 
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filed,  and  the  cause  came  on  for  hearing  March  11,  1909, 
at  which  time  a  motion  was  interposed  to  dismiss  the 
appeal  on  the  ground  that  the  order  was  not  final.  Sup- 
plemental to  the  motion  there  was  filed  with  the  clerk  of 
this  court  a  duly  authenticated  copy  of  an  order  made  in 
this  cause  May  22,  1908,  by  the  lower  court  dismissing 
the  complaint.  Considering  the  motion,  the  appeal  was 
dismissed  (Giant  Powder  Co.  v.  Oregon  Western  Ry.  Co. 
101  Pac.  209),  and  upon  a  re-examination  of  the  question 
we  are  convinced  that  the  conclusion  reached  is  warranted 
by  the  condition  of  the  record. 

A  suit  is  pending  in  the  trial  court  until  it  is  regularly 
determined  by  a  final  decree.  An  order  sustaining  a 
demurrer  to  a  complaint  may  be  a  preliminary  action 
which  ultimately  induces  or  necessitates  a  conclusion  of 
a  cause;  but,  until  dismissed  by  a  judgment  or  a  decree, 
the  action  or  suit  is  still  pending  in  that  court.  The 
order  of  May  22,  1908,  does  not  purport  to  dismiss  the 
suit,  but  only  the  complaint.  The  statute  makes  a  dis- 
tinction between  "actions"  and  "suits."  An  "action"  is 
a  proceeding  at  law  to  enforce  a  private  right  or  to 
redress  a  private  wrong  (Section  1,  B.  &  C.  Comp.) ;  but 
in  equity  the  compulsion  for  that  purpose  is  known  as  a 
"suit":  Section  390,  B.  &  C.  Comp.  "A  suit  or  action, 
according  to  its  legal  definition,  is  the  lawful  demand  of 
one's  right  in  a  court  of  justice" :  1  Words  &  Phrases, 
129.  In  pleading  a  "complaint"  is  a  plain  and  concise 
statement  of  the  facts  constituting  the  cause  of  action  or 
suit:  Section  67,  B.  &  C.  Comp.  A  distinction  is  thus 
made  between  a  "complaint"  and  a  "suit"  or  an  "action," 
and,  when  a  demurrer  to  a  complaint  is  sustained,  the 
"lawful  demand"  referred  to  is  not  necessarily  dis- 
charged, for  an  amendment  of  the  pleading  may  be 
allowed :  Section  200,  B.  &  C.  Comp.  Dismissing  a  com- 
plaint therefore  does  not  inevitably  terminate  the  suit  or 
action. 
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It  must  be  conceded  that  the  construction  thus  given 
is  quite  restricted ;  but  as  the  order  of  May  22,  1908,  was 
procured  without  notice  to  the  plaintiff,  and  as  its  counsel 
had  no  knowledge  thereof  until  more  than  six  months 
had  elapsed  after  its  entry,  so  that  an  appeal  therefrom 
is  barred  if  the  cause  was  thus  finally  terminated,  the 
defendant's  counsel  should  be  governed  by  the  technical 
rule  which  they  have  invoked.  Nor  can  a  nunc  pro  tunc 
order  be  now  made  so  as  to  effect  a  dismissal  of  the  suit 
as  of  the  date  of  the  order  dismissing  the  complaint, 
thereby  preventing  an  appeal,  for  the  latter  order 
expressly  states  that  it  was  made  upon  motion  to  dismiss 
the  complaint,  and  hence  no  error  was  made  in  entering 
the  order. 

Since  this  suit  is  still  undetermined  in  the  lower  court, 
notwithstanding  the  complaint  was  dismissed,  we  are 
compelled  to  adhere  to  our  former  ruling. 

Dismissed:  Rehearing  Denied. 


Arffued  March  29,  decided  June  8,  rehearing  denied  Jaly  27, 1009. 

MAHON   V.  RANKIN. 

[102  Pac.  608:  108  Pac.  58.] 

Evidence— Admissions— Conclusiveness. 

1.  In  an  action  for  commissions  earned  by  the  purchase  of  land  for 
defendants,  where  plaintiff  claimed  that  the  agreement  was  that  he  should 
receive  SI  an  acre  when  he  secured  options  on  the  land  and  deposited  the 
deeds  in  escrow,  but  defendant  claimed  that  he  was  not  to  receive  any  com- 
missions unless  defendant  exercised  his  option  and  resold  the  land,  and 
defendant  introduced  letters  from  plalntifT,  written  after  plalntlfT  had  stated 
in  another  letter  to  defendant  that  he  had  purchased  the  land,  and  con- 
sidered his  part  of  the  contract  fulflUed.  which  letters  related  to  securins 
control  of  certain  land,  the  options  on  which  had  expired  after  plalntifT  had 
obtained  them,  and  were  Introduced  as  being  admissions  against  olalntifT^s 
interest  and  tending  to  show  that  he  had  an  interest  In  the  disposal  of  the 
option  lands,  plaintiff  could  explain  the  letters  and  show  that  they  related  to 
another  contract  made  with  defendant:  written  admissions  not  being  con- 
clusive, but  being  subject  to  rebuttal  or  explanation. 

Evidence— Competency— Intent. 

2.  The  intent  of  a  person  in  doing  an  act.  or  in  uttering  a  declaration, 
when  material,  may  be  testified  to  by  the  actor,  whether  he  is  a  party  or  not, 
and  however  inconclusive  or  Inconsistent  his  testimony  may  be:  that  going 
only  to  Its  weight. 
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Brokers— A CTio:?s  for  Compensation— Admissibility  of  Evidence. 

8.  In  an  action  for  commissions,  claimed  to  have  been  earned  by  pur- 
chasing land  for  defendant,  where  defendant  claimed  that  plaintiff  received 
a  commission  from  the  seller  of  a  tract  In  violation  of  his  relations  as  agent, 
which  commission  plaintiff  claimed  was  received  for  defendant's  benefit  and 
by  his  authority,  evidence  was  admissible  of  the  employment  and  the  extent 
of  the  authority  of  another,  employed  by  defendant  to  assist  plaintiff  in 
securlnff  the  options,  who,  by  plaintiff's  direction,  communicated  to  defendant 
the  proposed  terms  for  the  purchase  of  the  tract  in  question,  but  the  compen- 
sation he  was  to  receive  from  defendant  was  immaterial. 

Evidence— Relevancy— Facts  Forming  Part  of  Transaction. 

4.  Where,  in  an  action  for  commissions  for  buying  land  for  defendant, 
plaintiff  offered  testimony  as  to  an  arrangement  by  defendant  with  another  to 
assist  plaintiff  In  buying  the  land,  in  order  to  show^  that  defendant  authorized 
the  purchase  of  a  tract  upon  certain  terms,  which  were  communicated  to 
defendant  by  such  other  testimony  In  connection  with  such  evidence  as  to 
the  compensation  defendant  was  to  pay  the  other,  was  not  admissible  under 
Section  7(52,  B.  A  O.  Oomp.,  permitting  the  whole  of  an  act  or  declaration  to  be 
inquired  into  by  the  other  party,  where  a  part  thereof  is  given  in  evidence  by 
one  party;  defendant  not  having  offered  any  part  of  the  transaction  with 
such  other  in  evidence  or  testified  as  to  the  terms  of  his  employment. 

Evidence-Relevancy— Facts  Forming  Part  of  Transaction. 

5.  In  order  to  be  admissible  under  Section  702,  B.  <&  C.  Comp.,  permitting 
the  whole  of  any  declaration  or  conversation  on  the  same  subject  to  be 
inquired  into  by  the  other  parly,  where  a  part  thereof  is  given  in  evidence  by 
one  party,  the  rest  of  the  conversation  must  be  material,  and  affect  in  some 
way  the  part  already  given  in  evidence. 

Appeal  and   Error  —  Harmless  Error  —  Admission  of   Evidence  — 
Prejudicial  Effect. 

6.  In  an  action  for  commlssionH  earned  by  the  purchase  of  land  for 
defendant,  where  plaintiff  claimed  that  the  agreement  was  to  pay  SI  an  acre 
when  he  secured  options  on  the  land  and  deposited  the  deeds  for  defendant, 
but  defendant  claimed  that  plaintiff  was  not  to  receive  any  commission  unless 
he  exercised  the  options  and  resold  the  land,  error  in  admitting  Irrelevant 
testimony  that  defendant  hired  anottier  to  assist  plaintiff,  and  promised  to 
pay  him  a  certain  sum,  was  not  prejudicial,  where  defendant  testified  that 
such  compensation  was  also  coniingont  upon  his  acceptance  of  the  options 
and  resale  of  the  land,  in  view  of  defendant's  contention  as  to  the  contract 
with  plaintiff. 

Principal  and  Agent— Actions— Jury  Question— Authority. 

7.  Where  the  authority  of  an  agent  is  disputed,  the  question  is  for  the 
jury.  • 

Brokers— Authority— Question  for  .Jury. 

8.  W^hlle  the  question  of  the  authority  of  an  agent  Is  for  the  jury,  where 
it  is  disputed,  the  court  should  declare  whether  a  given  act  is  in  excess  of  the 
agent's  authority,  so  that,  In  an  action  for  commissions  for  purchasing  land 
for  defendant,  the  court  properly  instructed  that  any  poynients  made  by 
plaintiff  to  sellers  In  excess  of  the  amount  limited  by  defendant  was  without 
authority. 

Appeal  and  Error— Harmless   Error- Favorable  to   Complaining 
Party. 

9.  Error,  in  an  Instruction  In  assuming  as  a  fact  that  the  contract  of 
agency  was  as  contended  by  defendant,  was  favorable  to  him,  and  he  cannot 
complain  thereof. 
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Trial  —  Instructions—  Requests  —  Necessity  —  Additional  Instruc- 
tions. 

10.  In  an  action  for  commissions  claimed  to  have  been  earned  by  pur- 
chasing land  for  defendant,  an  instruction  that.  If  plaintiff  exceeded  his 
authority  by  making  a  larger  first  payment,  or  paying  more  per  acre,  than 
authorized,  and  defendant  knew  all  the  material  facts  In  connection  with 
plalntiff*s  acts,  and  accepted  the  benefits  resulting  therefrom,  defendant  by 
his  conduct  ratified  plaintiff ^s  unauthorized  act.  being  the  correct  rule,  If 
defendant  desired  an  Instruction  as  to  what  constituted  the  material  facts  as 
to  plaintiff's  acts  In  excess  of  his  authority,  he  should  have  expressly  called 
the  Courtis  attention  to  the  omission. 

Brokers— Actions— Pleading— Ratification. 

11.  In  an  action  for  commissions,  claimed  to  have  been  earned  by  the 
purchase  of  land  for  defendant,  where  the  latter  claimed  that  plaintiff  acted 
In  violation  of  his  agency  by  paying  a  higher  price  per  acre  tlian  he  was 
authorized,  etc.,  allegations  of  the  complaint  that  plaintiff  notified  defendant 
from  time  to  time  of  the  purchases,  the  purchase  price,  amounts  of  payments, 
etc.,  and  defendant,  knowing  of  the  purchases  and  terms  thereof,  ratified 
them,  as  well  as  the  allegations  of  the  reply  that  the  payments  of  the  land  in 
excess  of  the  price  thereof  were  made  with  defendant's  knowledge,  and 
ratified  by  him.  sufficiently  alleged  ratification. 

Principal  and  Agent— Actions— Pleading—Ratification. 

12.  An  allegation  that  the  principal,  with  full  knowledge  of  the  facts, 
ratified  the  agent's  unauthorized  act  is  sufficient,  without  setting  out  how  it 
was  ratified. 

Evidence— Parol  Evidence. 

13.  In  an  action  on  a  parol  contract,  letters  and  telegrams  passing  between 
the  parties  some  2H  months  after  the  making  of  the  contract  are  not  primary 
evidence  of  the  terms  thereof  though  they  contain  references  as  to  what  the 
parties  understood  as  a  part  of  the  contract,  but  are  admissible  as  admissions 
of  what  had  been  previously  concluded  between  them,  subject  to  explanation 
by  them. 

From  Lane :  Lawrence  T.  Harris,  Judge. 

Statement  by  MR.  Justice  Slater. 

This  is  an  action  by  H.  C.  Mahon  against  M.  B.  Rankin 
to  recover  $39,692.15,  and  interest  thereon  from  Jan- 
uary 15,  1907,  at  the  rate  of  6  per  cent  per  annum, 
claimed  to  have  been  earned  as  a  commission  for  the  pur- 
case  of  40,898.65  acres  of  timber  land  in  Lane,  Benton, 
and  Douglas  counties,  under  a  special  oral  agreemient 
made  with  defendant  about  November  1,  1906.  The 
substance  of  the  material  averments  of  the  amended  com- 
plaint are :  That  the  plaintiff  was  to  procure  from  the 
several  owners  of  such  lands  contracts  for  the  sale 
thereof  to  defendant,  at  such  prices  as  plaintiff  should 
agree  to  pay  therefor  to  the  owners,  paying  part  and 
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procuring  a  valid  agreement  to  convey  to  the  defendant 
upon  the  payment  by  him  of  the  balance  of  the  purchase 
price,  at  a  time  to  be  fixed  by  plaintiff  and  the  owner  in 
such  contract;  that  defendant  was  to  furnish  money  to 
make  the  first  payments,  and  plaintiff  was  to  cause  deeds 
to  be  executed  by  the  owners  sufficient  in  form  to  convey 
the  legal  title  to  defendant,  and  have  them  deposited  in 
escrow  with  the  First  National  Bank  of  Eugene,  Oregon, 
with  directions  to  deliver  the  same  to  defendant  on  pay- 
ment of  the  balance  of  the  purchase  price ;  that  defendant 
was  to  make  such  final  payments  at  their  maturity,  and 
pay  plaintiff  $1  for  each  and  every  acre  so  purchased  by 
plaintiff;  that  pursuant  to  the  terms  of  the  contract, 
defendant  furnished  and  advanced  to  plaintiff  $46,200  to 
enable  him  to  make  advance  pa3rments,  and  with  which, 
prior  to  January  15,  1907,  he  made  contracts  to  purchase 
40,898.65  acres  of  timber  land,  and  caused  deeds  thereto 
to  be  executed  in  defendant's  favor,  and  to  be  deposited 
in  said  bank,  so  that  there  became  and  was  due  plaintiff 
$40,898.65,  of  which  defendant  had  paid  plaintiff 
$1,206.50,  and  had  refused  to  pay  the  balance ;  that  from 
time  to  time  during  the  performance  of  the  contract  by 
plaintiff,  and  as  the  contracts  to  purchase  were  procured 
from  owners,  plaintiff  notified  defendant  of  the  purchases, 
the  price  to  be  paid,  the  dates  of  payment  and  delivery  of 
the  deeds,  all  in  ample  time  before  the  expiration  of  the 
time  for  payment ;  and  that  from  time  to  time  the  defend- 
ant, being  informed,  and  well  knowing,  of  the  said  pur- 
chases and  of  the  terms  thereof,  ratified  and  approved 
the  same,  but  that  defendant  made  final  payments  and 
accepted  and  received  deeds  for  only  1,330  acres  of  the 
land  and  owns  the  same,  and  that  he  did  not,  and  has  not, 
completed  the  payments  on  the  balance  thereof. 

The  answer  admits  the  making  of  a  contract  with 
plaintiff  respecting  the  purchase  of  that  amount  of  tim- 
ber land,  but  denies  the  terms  thereof  to  be  as  alleged  in 
the  complaint.     In  substance,  defendant  avers  that  the 
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lands  were  not  to  be  purchased  by  him  except  at  his 
option;  that  by  the  terms  of  their  agreement  plaintiff 
was  Kmited  to  contract  with  the  owners  to  pay  them  no 
more  than  $14  per  <acre,  and  no  more  than  $50  as  a 
deposit  for  each  quarter  section,  and  for  his  services 
plaintiff  was  to  have  a  fee  of  $1  an  acre,  payable  only 
upon  the  contingency  that  defendant  should  complete  the 
purchase  of  all  of  the  land  and  sell  it  to  certain  prospec- 
tive purchasers,  whom  defendant  then  had  in  contempla- 
tion, and,  in  case  he  failed  or  refused  to  complete  the 
purchase,  and  failed  to  dispose  of  the  land,  then  plaintiff 
was  to  receive  nothing  for  his  services,  but  it  was 
admitted  that  defendant  was  to  advance  necessary  funds 
for  the  purpose  of  securing  options  in  the  manner  alleged 
by  him,  and  that  for  such  purpose  he  had  advanced  to 
plaintiff  a  total  of  $46,200;  that  he  had  paid  plaintiff 
$1,000,  but  denied  that  it  was  upon  the  contract  alleged; 
that  plaintiff  had  received  and  retained  out  of  the  moneys 
advanced  to  him  a  balance  of  $206.50,  and,  by  failure  to 
deny,  it  was  admitted  that  defendant  had  made  final  pay- 
ments, and  had  received  and  accepted  deeds  for  1,330 acres 
of  land,  but  had  failed  to  make  payments  on  the  balance 
of  the  total  amount  of  40,898.65  acres.  As  a  separate 
defense,  and  as  a  counterclaim,  defendant  has  alleged  the 
terms  of  the  agreement  as  previously  stated  by  him,  and 
that  in  pursuance  thereof  he  advanced  the  sum  of 
$46,200,  but  that  plaintiff,  in  violation  of  his  power  of 
agency,  and  without  the  authority  or  knowledge  of  the 
defendant,  paid,  out  of  the  money  advanced  to  him,  to 
sixty-one  different  owners,  whose  names  are  set  forth  in 
the  answer,  together  with  the  several  amounts  paid, 
aggregating  $7,070,  as  a  deposit  upon  an  option  to  pur- 
chase at  a  rate  exceeding  $14  per  acre,  and  that  he  like- 
wise paid  to  eight  other  persons  the  several  amounts 
stated,  aggregating  $975,  as  a  deposit  upon  said  option, 
wherein  he  exceeded  the  authorized  deposit  of  $50  per 
quarter  section,  but  did  not  exceed  $14  per  acre,  the  total 
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purchase  price;  that  plaintiff  had  on  hand,  and  unex- 
pended, the  sum  of  $206.50,  mentioned  in  the  complaint, 
and  the  further  sum  of  $1,000  advanced  to  him,  which 
was  to  be  used,  but  was  not  used,  by  him  in  procuring 
options,  making  a  total  counterclaim  of  $9,251.50;  that 
defendant  failed  to  sell  the  land,  and  failed  to  complete 
the  purchase  of  the  same,  and  that  the  options  and  money 
advanced  thereon  were  forfeited  to  the  owners;  that 
plaintiff  had  not  repaid  defendant  any  part  of  the  amount 
for  which  a  counterclaim  is  made.  A  second  counter- 
claim was  also  made  by  defendant,  but,  as  it  was  admitted 
by  his  counsel  during  the  trial  that  he  was  not  entitled 
to  recover  thereon,  it  need  not  be  stated.  As  a  bar  to  a 
recovery  a  third  defense  was  made,  to  the  effect  that 
plaintiff,  while  acting  as  defendant's  agent  in  securing 
options  to  purchase,  had  made  an  agreement  severally 
with  Snodgrass  and  other  owners  of  lands,  whereby 
plaintiff  was  employed  to  act  as  the  agent  of  such  owners 
severally  in  the  sale  of  their  lands  to  defendant,  and  was 
to  be  paid  and  receive  from  such  owners  severally  a  com- 
mission of  5  per  cent  on  the  purchase  price  in  case  the 
options  were  exercised  by,  and  sales  consummated  with, 
defendant. 

The  reply  denies  the  alleged  limitations  upon  plaintiff's 
authority,  and  that  he  made  the  payments  set  forth  in 
the  answer  without  the  authority  or  knowledge  of  the 
defendant,  or  in  violation  of  his  agreement  or  power  of 
agency;  but  he  alleges  that  they  were  made  with  the 
authority  and  knowledge  of  the  defendant,  who,  well 
knowing  that  such  payments  had  been  made,  duly  ratified 
them.  As  to  the  plea  in  bar,  set  up  in  the  third  defense, 
the  plaintiff  denies  the  same,  and  further  pleads  that  the 
contracts  for  a  commission,  mentioned  in  the  answer, 
were  made  with  T.  G.  Hendricks,  who,  for  himself  and 
ethers,  had  control  of  twenty-two  quarter  sections  of 
land,  which  were  agreed  to  be  purchased  for  defendant 
at  $20  per  acre,  with  5  per  cent  off  as  commisison,  making 


834  Mahon  v.  Rankin.  [54  Or. 

the  price  thereof  to  defendant  $19  per  acre,'  and  that 
plaintiff  did  not  receive  any  profit  therefrom  to  himself, 
but  that  defendant  was  to  receive,  and  did  receive,  the 
contracts  therefor  at  $19  per  acre.  A  trial  being  had 
before  a  jury,  a  verdict  was  returned  in  plaintiff's  favor 
for  the  amount  demanded,  and  from  the  judgment  en- 
tered thereon  defendant  has  appealed.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs,  Coovert  &  Stapleton,  Mr.  William  D.  Fenton  and 
Mr,  James  E,  Fenton^  with  an  oral  argument  by  Mr. 
William  D,  Fenton. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Martin  L.  Pipes,  Mr.  George  F.  Skipworth  and  Mr. 
George  A.  Pipes,  with  oral  arguments  by  Mr.  Martin  L. 
Pipes  and  Mr.  Skipworth. 

Mr.  Justice  Slater  delivered  the  opinion  of  the  court. 

1.  The  first  error  assigned  for  a  reversal  of  the  judg- 
ment is  based  upon  an  exception  to  the  admission  of  the 
testimony  of  plaintiff  given  in  rebuttal,  and  in  explana- 
tion of  his  written  declarations  against  his  interest  in  a 
series  of  letters  and  telegrams  addressed  to  the  defendant. 
They  were  dated  after  January  15,  1907,  on  which  date 
plaintiff  had  addressed  a  letter  to  the  defendant,  in  which 
he  had  stated,  in  substance,  that  he  considered  his  part 
of  the  original  contract  fulfilled,  inasmuch  as  the  land 
had  been  purchased,  the  deeds  secured,  and  placed  in  the 
bank  according  to  agreement,  and  that  he  considered  his 
commission  of  $1  per  acre  earned,  and  that  he  would 
treat  any  work  done  after  January  14th  as  under  a  new 
agreement.  He  therein  offered  to  continue  his  services 
with  defendant,  and  states  terms.  But,  on  the  18th, 
defendant  replied,  declining  the  offer,  and  denying,  in 
effect,  plaintiff's  claim  of  a  completed  contract.  In  the 
meantime,  on  the  16th,  plaintiff  telegraphed  defendant  in 
relation  to  "fifteen  thousand  acres  in  larger  tracts  with 


July,  1909]  Mahon  v,  Rankin.  335 


very  favorable  prospects  of  control  on  reasonable  terms," 
and  on  the  17th  addressed  him  a  lengthy  letter  about  the 
future  control  of  1,807  acres  owned  by  one  party,  which 
had  been  under  contract  at  $15  per  acre,  but  the  time  had 
expired;  and  about  other  land  owned  by  other  parties. 
Now,  after  plaintiff's  attention  had  been  particularly 
directed  to  the  letter  of  the  17th,  he  was  requested  by 
his  counsel  to  explain  whether  he  had  any  conversation 
or  negotiations  with  Rankin  concerning  his  employment 
undei*  another  contract,  different  from  the  one  on  which 
the  action  was  brought,  and  whether,  in  contemplation 
of  these  negotiations  being  consummated,  he  undertook 
to  do  anything  under  them.  The  answer  to  each  inquiry 
was,  "I  did."  The  witness  was  then  conducted  through 
all  of  his  subsequent  written  communications  and  tele- 
grams relating  to  further  contracting  for,  or  controlling, 
timber  lands,  or  the  sale  thereof  to  other  parties,  and  in 
each  instance  referred  his  acts  and  declarations  to  a  sup- 
posed or  contemplated  new  contract  with  defendant,  made 
after  April  15th,  his  answers  in  some  instances  being 
opposed  to,  or  contradicting,  the  natural  inference  to  be 
drawn  from  his  written  declarations.  The  objection 
interposed  was  that  such  testimony  was  incompetent  and 
immaterial,  and  that,  so  far  as  it  was  material,  it  tended 
to  dispute  the  writings  referred  to  and  introduced  in 
evidence.  It  is  argued  that  such  writings  cannot  be 
explained,  varied,  or  modified  by  oral  testimony,  and 
therefore  it  is  incompetent.  The  letters  and  telegrams 
referred  to  were  introduced  in  evidence  by  defendant, 
not  to  prove  the  terms  of  the  contract  alleged  by  him  in 
his  answer,  but  as  containing  declarations  made  by  the 
plaintiff  against  his  interest,  while  in  the  performance 
of  the  contract  sued  upon,  and  tending  to  show  that  the 
original  contract  upon  which  the  action  is  based  had  not 
then  been  fully  performed  by  plaintiff,  and  also  that 
plaintiff  had  some  further  interest  in  the  ultimate  dis- 
posal of  the  optioned  lands.     Therefore  such  declarations 
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stand  upon  the  basis  of  admissions  in  writing,  but,  as  a 
general  rule,  such  admissions,  although  in  writing,  are 
not  conclusive  any  more  than  if  orally  made,  and  there- 
fore the  party  making  them  may  prove  the  contrary,  or 
show  that  they  were  made  by  mistake :  1  Enc.  Ev,  396 ; 
State  V.  Blodgett,  50  Or.  329  (92  Pac.  820) ;  Gradwohl  v. 
Harris,  29  Cal.  150.  The  defendant,  in  support  of  his 
contention,  having  produced  testimony  relating  to  trans- 
actions subsequent  to  the  time  of  the  completion  of  the 
contract  as  alleged  in  the  complaint,  the  plaintiff  is  not 
for  that  reason  precluded  from  explaining  such  trans- 
actions, if  he  can,  and  referring  the  doing  of  such  acts 
and  the  statements  made  by  him  to  another  or  different 
contract. 

2.  The  second  error  relied  upon  is  of  the  same  nature, 
but  more  definite  and  specific.  Plaintiff  was  asked: 
"You  may  state  whether  or  not  in  using  the  word  *we' 
in  relation  to  your  services  in  this  matter  of  Mr.  Ran- 
kin's you  indicated,  or  meant  to  indicate,  to  him  that 
you  had  any  other  interest  than  your  dollar  an  acre." 
Objection  was  made  that  the  testimony  sought  was  incom- 
petent, and  that  the  letter  containing  the  declaration 
speaks  for  itself.  The  objection  being  overruled,  plain- 
tiff answered  that  he  had  not  thought  of  indicating  to 
Mr.  Rankin  that  he  had  any  interest  in  the  transaction 
beyond  the  carrying  out  of  his  contract  for  a  commission 
of  $1  an  acre.  In  addition  to  the  point  just  passed  upon, 
the  objection  also  involves  the  propriety  and  mode  of 
the  proof  of  an  intent.  It  seems  to  be  the  general  rule 
in  this  country  that  whenever,  in  either  civil  or  criminal 
cases,  the  intent  of  a  person  in  the  doing  of  an  act,  or  in 
the  uttering  of  a  declaration,  becomes  material,  such 
person,  whether  a  party  to  the  cause  or  not,  may  testify 
directly  as  to  what  his  intention  was  in  the  given  instance : 
7  Enc.  Ev.  596.  Such  testimony  is  admissible,  no  matter 
how  inconclusive,  unsatisfactory  or  inconsistent  it  may 
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be,  as  such  characteristics  affect  only  its  weight:  Pope 
V.  HaH,  35  Barb.   (N.  Y.)   630. 

3.  C.  E.  Ireland  was  permitted  to  testify,  over  defend- 
ant's objection,  concerning  the  terms  of  a  contract  made 
between  him  and  Rankin  about  November  16,  1906, 
whereby  the  former  was  to  help  plaintiff  in  the  perform- 
ance of  the  contract  involved  in  this  action.  Being  asked 
to  state  what  the  arrangement  was,  he  answered:  "Mr. 
Rankin  told  me  if  I  would  go  up  and  help  Mr.  Mahon  out 
he  would  give  me  ten  thousand  dollars."  On  defendant's 
motion,  and  with  plaintiff's  consent,  the  latter  part  of 
the  answer  referring  to  the  compensation  was  stricken 
out,  and  the  jury  instructed  to  disregard  it.  Ireland  had 
also  testified  that  Rankin  told  him  in  the  same  conversa- 
tion, in  a  general  way,  that  he  (Rankin)  was  to  pay 
Mahon  $1  per  acre  for  his  work,  but  that  he  did  not  go 
into  details.  Rankin's  attention,  when  testifying  in  chief 
in  his  own  behalf,  was  called  to  Ireland's  statement  as  to 
what  was  said  about  Mahon's  compensation,  and  was 
asked  by  his  counsel  to  state  the  facts  in  relation  thereto. 
He  answered :  "Well,  that  was  the  general  conversation ; 
that  when  the  land  was  turned,  Mr.  Mahon  was  to  have 
a  dollar  an  acre.  We  never  went  into  the  details  as  to 
the  contract  between  me  and  Mahon."  He  was  asked  on 
cross-examination  to  state  how  much  he  was  to  pay  Ire- 
land for  his  work.  This  was  objected  to  as  immaterial, 
and,  being  overruled,  defendant  stated  that  he  was  to 
pay  Ireland  $10,000,  and  prejudicial  error  is  assigned 
thereon.  Plaintiff  testified  that  Rankin,  in  response  to 
his  request  for  men  to  pass  on  this  land,  sent  Ireland; 
and  there  was  offered  and  received  in  evidence,  over 
defendant's  objection,  a  letter,  dated  November  16,  1906, 
written  by  defendant,  and  addressed  to  plaintiff,  intro- 
ducing C.  E.  Ireland,  who  delivered  the  same  to  plaintiff 
on  the  following  day.  So  far  as  material,  it  contains 
this  statement:  "Now,  he  will  take  up  any  line  to  assist 
you  in  any  way  that  he  can,  either  go  and  negotiate  with 
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parties,  go  and  see  them,  or  go  in  and  take  a  bird's  eye 
view  of  some  of  the  timber.  He  is  perfectly  reliable  and 
trustworthy,  and  does  not  talk  in  the  least.  *  *  You  can 
consult  with  Mr.  Ireland,  and  he  can  act,  wherever  you 
direct,  in  such  a  way  that  it  will  not  conflict.  In  cases 
where  it  will  be  necessary  for  you  to  be  in  two  places  at 
once,  he  can  fill  one  for  you."  These '  several  objections 
will  be  considered  together. 

The  main  issue  between  the  parties  to  this  action 
involves  the  nature  and  terms  of  an  oral  contract  made 
by  them,  and  on  which  plaintiff  seeks  to  recover.  Plain- 
tiff and  defendant  were  the  only  persons  present  when 
this  contract  was  made.  If  the  promise  was  that  plain- 
tiff should  have  $1  an  acre  when  the  options  were 
secured  and  deeds  deposited  in  the  bank,  then  plaintiff 
was  entitled  to  recover,  provided  he  performed  and  kept 
the  other  terms  of  the  contract.  But  if  the  agreement 
was  that  plaintiff  was  not  to  be  paid  $1  on  account  of 
the  options  secured  and  deeds  thus  deposited,  unless  the 
options  were  taken  by  the  defendant,  then  plaintiff  was 
not  entitled  to  recover,  except  to  the  extent  sales  were 
consummated  by  delivery  of  the  deeds  to  defendant. 
Defendant's  counsel  urged  that,  as  the  testimony  of  plain- 
tiff and  defendant,  respectively,  was  directly  in  conflict 
upon  this  main  question,  a  slight  apparent  corroboration 
of  plaintiff  was  sufficient  to  turn  the  scale  against  the 
defendant ;  that  the  only  corroboration  was  the  testimony 
of  Ireland  as  to  the  arrangement  made  with  him  by 
defendant  in  connection  with  the  same  transaction,  by 
which  it  is  claimed  defendant  agreed  to  pay  Ireland, 
unconditionally,  the  sum  of  $10,000,  for  his  services;  that 
while  the  court,  upon  objection  of  counsel,  struck  out  so 
much  of  the  answer  of  the  witness,  Ireland,  as  disclosed 
the  amount  of  his  compensation,  there  was  left  before 
the  jury  so  much  of  Ireland's  testimony  on  that  subject 
as  detailed  the  fact  that  he  was  employed  by  the  defend- 
ant to  secure  these  options,  and  that  he  was  paid,  or  to 
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be  paid,  therefor.  It  is  claimed  that  it  was  error  to 
allow  any  portion  of  such  testimony  to  be  considered  by 
the  jury,  and  that  such  error  was  emphasized  when  the 
court  required  defendant,  upon  his  cross-examination,  to 
testify,  not  only  that  he  had  made  such  an  arrangement 
with  Ireland,  but  that  he  had  agreed  to  pay  him  $10,000 
for  his  services.  *0n  the  other  hand,  it  is  claimed  by 
the  plaintiff  that  the  fact  and  extent  of  Ireland's  agency 
for  defendant  in  securing  these  options  were  material  to 
the  issue,  because  he  was  to,  and  did,  perform  work  for 
defendant  under  the  direction  of  the  plaintiff.  We  are 
of  the  opinion  that  this  latter  contention  is  correct.  The 
evidence  shows  that,  by  plaintiff's  direction,  Ireland  per- 
sonally carried  to  defendant  the  offer,  and  proposed  terms 
of  the  pending  negotiations  with  T.  G.  Hendricks  respect- 
ing the  purchase  of  twenty-two  quarter  sections,  at  $20 
per  acre,  with  5  per  cent  off  as  commission,  and  returned 
with  a  check  drawn  by  the  defendant,  for  the  sum  of 
$8,000,  payable  to  himself,  to  consummate  that  deal. 

4.  It  will  be  remembered  that  the  issue  raised  by  the 
third  separate  defense,  and  the  reply  thereto,  was 
whether  plaintiff  was  to  receive  this  commission  in  viola- 
tion of  his  fiduciary  relation  to  the  defendant,  as  the 
answer  alleged,  or  whether  the  latter  was  to,  and  did, 
receive  the  benefit  of  such  reduction,  and  that  he  had 
knowledge  thereof,  and  authorized  the  purchase  to  be 
made  upon  the  terms  stated,  as  alleged  in  the  reply.  The 
solution  of  this  issue  depended  entirely  upon  the  testi- 
mony of  Ireland  as  to  what  knowledge  of  that  matter  he 
possessed,  and  what  he  imparted  to  his  principal,  and 
for  that  reason  evidence  of  his  employment  and  the  extent 
of  his  authority  was  admissible.  But  as  to  what  compen- 
sation Ireland  was  to  receive,  that  was  wholly  immaterial 
and  irrelevant  to  any  issue  in  this  case,  and  this  is  prac- 
tically conceded  by  plaintiff's  counsel.  Nor  would  plain- 
tiff be  entitled  to  such  evidence  because  it  formed  a  part 
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of  a  general  conversation,  as  contended  for  by  him.     The 
statute  provides  that 

"When  part  of  an  act,  declaration,  conversation,  or 
writing  is  given  in  evidence  by  one  party,  the  whole,  on 
the  same  subject,  may  be  inquired  into  by  the  other": 
Section  702,  B.  &  C  Comp. 

The  plaintiff  is  the  party  who  offered  the  statement 
made  by  defendant  to  Ireland  as  to  what  the  former  was 
to  pay  plaintiff,  and  such  offer  conferred  upon  defendant 
the  right  to  state  all  that  was  said  at  the  time  on  the  same 
subject  that  would,  in  any  way,  qualify  or  explain  the 
admissions.  In  doing  so  he  did  not  testify  as  to  the  terms 
of  Ireland's  employment,  but  qualified  the  purported 
admission  by  admitting  that  he  said  "that,  when  the  land 
was  turned,  Mr.  Mahon  was  to  have  a  dollar  an  acre." 
Defendant  was  not  in  the  position  of  an  actor  offering  a 
part  of  a  conversation  against  the  interest  of  plaintiff, 
but  of  explaining  what  had  been  introduced  against  him- 
self by  plaintiff,  and  the  latter's  rights  are  confined  to 
the  ordinary  rules  governing  cross-examination  of  a  wit- 
ness. 

5.  Moreover,  it  was  held  in  Rollins  v.  Duffy,  18  111.  App. 
398,  that  proof  of  the  conversation  must  be  confined  to 
matters  material  to  the  issue,  and  tending  to  explain  or 
qualify  what  has  been  said  by  the  other  party  and  proved 
as  admissions,  and  that  when  parts  of  a  conversation  are 
material,  and  other  parts  are  not  only  immaterial, 
but  have  a  direct  and  manifest  tendency  to  prej- 
udice the  other  party  in  the  minds  of  the  jury,  it  is 
the  duty  of  the  court  to  admit  only  those  portions  which 
are  material.  A  different  rule  has  been  declared  in  some 
cases,  in  which  it  is  held  that  everything  said  in  the  con- 
versation, whether  material  to  the  issue,  or  tending  to 
explain  the  admission  proved  on  the  other  side  or  not,  is 
admissible.  It  is  believed,  however,  that  the  better  rule 
is  that  the  balance  of  the  conversation  to  be  competent 
must  be  material,  and  in  some  way  affect  that  portion  of 
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the  conversation  already  proved:  Wilhelm  v.  Comeil,  3 
Grant,  Cas.  (Pa.)  178.  That  appears  to  be  the  intent 
of  our  statute  in  limiting  the  right  to  the  balance  of  the 
conversation  to  that  which  is  "on  the  same  subject." 

6.  It  is  contended,  however,  that,  as  Ireland's  agreed 
compensation  was  also  conditional,  no  injury  could  result 
to  the  defendant  from  the  admission  of  such  testimony. 
Defendant's  answer  to  the  question  addressed  to  him  by 
plaintiff's  counsel  was :  "I  told  him  if  the  deal  was  carried 
through  on  the  basis  it  had  been  arranged,  I  would  give 
him  $10,000" — and  immediately  he  was  asked,  "That  was 
contingent  also?"  to  which  he  replied,  "Yes,  sir."  While 
we  are  satisfied  that  whether  defendant  agreed  to  pay 
Ireland  this  sum  conditionally  or  unconditionally,  it  would 
not  be  relevant  or  material  to  the  issue;  but,  defendant 
having  also  stated  that  his  agreement  to  pay  Ireland  was 
conditional  upon  the  deal  being  carried  through  on  the 
basis  it  had  been  arranged,  it  is  manifest  that  it  could 
not  prejudice  defendant,  for  if  any  inferences  applicable 
to  the  issue  can  be  drawn  therefrom,  it  tends  more  to 
support  defendant's  contention  than  that  of  plaintiff's, 
and  its  tendency  could  not  in  any  event  be  to  excite  prej- 
udice against  defendant  in  the  minds  of  the  jury. 

7.  The  court  gave  this  instruction: 

"If  plaintiff  exceeded  his  authority,  both  as  to  the 
initial  payment  of  $50  per  160  acres  and  $14  per  acre 
purchase  price,  or  iif  he  exceeded  his  authority  in  either 
of  such  particulars,  and  if  you  further  find  that  defend- 
ant gained  a  knowledge  of  all  the  material  facts  in  con- 
nection with  the  acts  of  plaintiff  in  so  exceeding  his 
authority,  and  the  defendant  adopted  such  acts  of  plain- 
tiff, and  accepted  the  benefits  resulting  from  such  acts 
of  plaintiff,  then  such  conduct  upon  the  part  of  defendant 
would  be  ratification  of  the  unauthorized  acts  of  plaintiff, 
and  such  ratification  would  bind  defendant  to  the  same 
extent  as  though  plaintiff  acted  within  the  terms  of  his 
authority,  and  in  case  of  such  ratification,  defendant 
would  not  be  entitled  to  any  allowance  or  verdict  for  such 
sums  as  were  paid  out  in  excess  of  authority  and  after- 
wards ratified." 
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8.  It  is  first  objected  that  the  court,  by  this  instruction, 
submitted  a  question  of  law  to  the  jury,  viz.,  as  to  whether 
plaintiff  had  exceeded  his  authority  in  both,  or  either,  of 
the  particulars  mentioned.  Where  there  is  a  dispute  as 
to  the  authority  of  an  agent,  it  is  for  the  jury  to  find  the 
facts,  but  it  is  the  duty  of  the  court  to  declare  to  the  jury 
whether  a  given  act  comes  within,  or  is  in  excess  of,  the 
agent's  authority:  Long  Creek  Bldg.  Ass'n  v.  State  Ins. 
Co.  29  Or.  569  (46  Pac.  366) ;  Anderson  v.  Adams,  43 
Or.  621,  633  (74  Pac.  215). 

9.  The  instruction  assumes  as  a  fact  that  plaintiff's 
authority  was  limited  to  the  initial  payment  of  $50 
for  each  160  acres,  and  of  $14  per  acre  purchase  price. 
This,  however,  is  in  conformity  with  defendant's  con- 
tention and  is  therefore  in  his  favor,  and  not  prejudi- 
cial to  him.  It  also  declares,  in  effect,  that  any  payments 
made  by  plaintiff  in  excess  of  either  limitation  would 
be  without  authority,  and  this  was  within  the  province 
of*  the  court,  and  it  was  left  to  the  jury  to  find  the 
number  and  extent  of  payments,  if  any,  in  excess  thereof, 
which  was  a  question  of  fact.  In  that  respect  the  instruc- 
tion is  not  open  to  criticism. 

10.  It  is  also  objected  that  what  were  "the  material 
facts  in  connection  with  the  acts  of  the  plaintiff  in  so 
exceeding  his  authority"  is  a  question  of  law;  and,  as  it 
is  claimed  that  no  definition  thereof  was  given,  it  was 
error  to  submit  such  question  to  the  jury.  We  think 
the  instructions,  taken  as  a  whole,  clearly  informed  the 
jury  what  were  "the  material  facts"  in  that  respect; 
but,  if  they  do  not,  the  instruction  states  a  sound  prin- 
ciple of  law,  and,  if  the  defendant  desired  a  more  par- 
ticular definition  as  to  what  constituted  material  facts, 
it  was  incumbent  upon  him  to  call  the  court's  attention 
to  the  particular  grounds  upon  which  the  objection  was 
based,  so  that  the  trial  court  might  have  an  opportunity 
to  make  a  correction,  if  necessary,  but  the  exception  was 
general,  and  not  specific:  Kearney  v.  Snodgrass,  12  Or. 
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311  (7  Pac.  309) ;  Aupperle  v.  Anderson,  51  Or.  556  (95 
Pac.  330).  These  observations  will  also  apply  to  the 
criticism  made  by  the  defendant's  counsel  to  the  last  part 
of  the  instruction  as  to  what  acts  amounted  to  a  ratifi- 
cation. 

11.  Error  is  also  predicated  upon  the  ground  that  the 
court  instructed  the  jury  upon  the  subject  of  ratification, 
when  it  is  claimed  the  same  had  not  been  pleaded  and 
was  not  within  the  issues,  and  that  the  plaintiff  must 
recover  upon  the  case  made  by  his  complaint,  or  not  at 
all,  under  the  rule  related  in  Neimitz  v.  Conrad,  22  Or. 
164  (29  Pac.  548).  If  it  is  incumbent  upon  plaintiff  to 
plead  ratification  in  order  to  avail  himself  thereof ,  which 
seems  to  be  contrary  to  the  prevailing  rule  (16  PI.  &  Pr. 
904),  we  think  it  is  sufficiently  alleged,  not  only  in  the 
complaint,  but  in  the  reply.  In  the  former  it  is  alleged 
"that  from  time  to  time  during  the  performance  of  the 
said  contract  by  the  plaintiff,  and  as  the  said  contracts 
were  procured  from  the  said  owners,  the  plaintiff  notified 
the  defendant  of  the  said  purchases,  of  the  price  to  be 
paid  for  the  said  lands,  of  the  times  of  payment,  and  of 
the  delivery  of  the  said  deeds,  all  in  ample  time,  before 
the  expiration  of  the  times  of  payment  provided  in  the 
said  contracts.  And  that  from  time  to  time,  the  defend- 
ant, being  informed  and  well  knowing  of  the  said  pur- 
chases and  the  terms  as  aforesaid,  ratified  and  approved 
the  same."  And  in  the  reply,  referring  to  the  charge  of 
paying  more  than  $14  per  acre,  it  is  alleged  "that  the 
said  payments  so  made  as  described  in  the  answer  were 
made  with  the  authority  and  knowledge  of  the  defendant, 
and  were  duly  ratified  by  the  defendant,  he,  the  said 
defendant,  then  and  there  well  knowing  that  the  said 
payments  to  the  persons  set  forth  in  said  answer  had 
been  made  in  the  sums  therein  respectively  stated." 

12.  A  similar  averment  is  also  made  in  reply  to  the 
charge  of  having  advanced  more  than  $50  per  each  160 
acres  contracted  for.     An  express  averment  that  plain- 
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tiff,  with  full  knowledge  of  the  facts,  ratified  the  act  is 
sufficient,  without  stating  how  it  was  ratified:  Harding 
V.  Parshall,  56  111.  219. 

Many  other  technical  objections  are  made  to  the 
instructions,  but  it  is  sufficient  to  say  that  we  have  care- 
fully examined  each  of  them,  and  find  no  merit  therein. 

It  follows  that  the  judgment  is  affirmed    Affirmed. 


Deckled  July  27.  19()ft. 

On  Petition  for  Rehearing. 

E108  Pac.  63.] 

Mr.  Justice  Slater  delivered  the  opinion  of  the  court. 

13.  In  a  motion  for  a  rehearing  defendant  has  called 
our  attention  to  the  fact  that  in  passing  upon  the  first 
assignment  of  error  we  erroneously  stated  that  plaintiff's 
evidence,  to  which  objection  was  made,  was  given  in 
rebuttal,  whereas  it  was  upon  his  redirect  examination. 
The  series  of  letters  and  telegrams  referred  to  in  the 
opinion  were  offered  in  evidence  by  the  defendant  during 
plaintiff's  cross-examination.  The  correction  as  to  the 
facts  will  not  require  a  different  application  of  the  prin- 
ciples of  the  law  of  evidence  discussed.  It  is  now  con- 
tended that  the  defendant,  upon  plaintiff's  cross-examin- 
ation, offered  in  evidence  the  letters  and  telegrams  of 
the  plaintiff  for  the  purpose  of  showing  that  the  terms 
of  the  contract  were  as  alleged  by  the  defendant,  whereas 
we  have  said  they  were  introduced,  "not  to  prove  the 
terms  of  the  contract  alleged  by  him  in  his  answer,  but  as 
containing  declarations  made  by  the  plaintiff  against  his 
interest,"  etc.,  and  upon  the  correctness  of  this,  counsel 
for  defendant  have  taken  issue,  and  if  they  are  correct, 
a  different  application  of  the  rules  of  evidence  must  fol- 
low. In  proof  of  their  contention  our  attention  is  directed 
to  the  statement  of  defendant's  senior  counsel,  made 
when  he  was  asked  for  what  purpose  he  was  offering  this 
testimony,  to  wit,  "I  am  offering  all  the  correspondence 
for  the  purpose  of  showing  that  Mahon  knew  that  Ran- 
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kin  had  to  turn  the  lands,  and  that  he  wasn't  to  get  his 
money  until  the  lands  were  turned,"  and,  "It  is  also 
inconsistent  with  his  present  testimony/'  We  think  this 
does  not  tend  to  establish  the  contention  made.  It  is 
alleged,  both  in  the  complaint  and  in  the  answer,  that 
the  contract  upon  which  the  action  is  based  was  made 
about  November  1,  1906,  and  it  is  admitted  by  both 
parties  in  their  briefs  that  the  terms  thereof  were  not 
reduced  to  writing,  but  rested  in  parol.  How,  then, 
could  it  be  said  that  letters  and  telegrams  passing 
between  the  parties  some  two  and  one  half  months  there- 
after contained  the  terms  of  the  contract;  that  is,  con- 
stituted the  respective  parts  of  the  contract  ?  There  may 
have  been,  and  probably  was,  some  reference  therein  as 
to  what  the  plaintiff  understood  was  a  part  of  the  terms 
of  the  contract,  and  they  may  have  tended  to  show  that 
"Mahon  knew  that  Rankin  had  to  turn  the  lands,  and 
that  he  wasn't  to  get  his  money  until  the  lands  were 
turned,"  but  that  would  not  constitute  the  primary  evi- 
dence of  the  contract,  which  rested  in  parol.  In  other 
words,  they  are  not  the  offer  and  acceptance  of  the  respec- 
tive parties,  but  admissions  of  what  has  been  previously 
concluded  between  them.  We  have  re-examined  the  ques- 
tion passed  upon  as  to  the  admissibility  of  plaintiff's 
testimony  from  the  standpoint  of  the  authorities  cited 
in  the  motion,  but  we  can  see  no  reason  for  departing 
from  what  we  have  already  held.  The  case  of  Nutter  v. 
O'Donnell,  6  Colo.  253,  is  cited.  It  is  there  held  that 
an  admission  made  at  one  time  cannot  be  rebutted  by  a 
declaration  at  another.  Harding  v.  Clark,  15  111.  30,  is 
to  the  effect  that  self-serving  declarations  made  by  a 
defendant  after  the  service  of  a  writ  of  attachment  will 
not  be  received  to  controvert  declarations  against  interest 
made  before,  and  Blight  v.  Ashley,  Fed.  Cas.  No.  1,541, 
is  to  the  same  effect.  But  that  is  not  the  character  of 
the  testimony  offered  here.  It  is  substantive  in  char- 
acter, tending  to  show  a  different  arrangement  between 
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the  parties  to  which  the  letters  and  telegrams  are  claimed 
to  have  reference. 

It  is  claimed  that  we  failed  to  consider  and  pass  upon 
questions  of  law  raised  by  defendant's  exceptions  to  the 
instructions  referring  to  the  third  separate  defense,  and 
set  forth  in  the  thirteenth  assignment  of  error  in  the 
reply  brief.  The  principles  of  law  involved  in  the  sec- 
ond, third,  and  fourth  objections  to  the  instruction  are 
the  same  that  were  made  to  other  instructions,  and  were 
considered  and  passed  upon  adversely  to  defendant's  con- 
tention. The  correctness  of  the  ruling  has  not  been 
assailed,  and  we  are  satisfied  that  the  instruction  states 
the  law  correctly.  The  first  objection  is  that  the  instruc- 
tion gives  undue  weight  and  prominence  to  the  evidence 
and  theory  of  respondent.  The  instruction  is  intended  to 
present  plaintiff's  theory  of  the  case  as  to  ratification  by 
defendant  of  the  alleged  agreements  by  plaintiff  to 
receive  compensation  from  Hendricks,  Snodgrass,  and 
other  landowners  in  violation  of  his  duty  to  defendant. 
The  substance  of  it  is  that,  if  the  jury  finds  that  plaintiff 
made  such  agreement,  but  afterwards  with  full  knowl- 
edge of  all  the  material  facts,  defendant  accepted  the 
benefits,  he  ratified  the  same,  and  it  would  not  avail  him 
as  a  defense.  We  find,  however,  that  later  on  the  court 
gave  the  substance  of  the  same  instruction  from  the 
defendant's  theory  of  the  case,  without  the  element  of 
ratification,  and  to  the  effect  that  if  they  found  defend- 
ant's allegations  as  to  plaintiff  receiving  compensation 
from  both  parties  to  be  true,  then  plaintiff  could  not 
recover.  The  instructions  fairly  presented  the  theory  of 
each  party,  and  we  think  that  there  is  no  just  ground  for 
the  objection.  It  is  also  urged  in  the  motion  that  there 
is  no  evidence  showing  such  ratification.  It  is  sufficient 
to  say  that  we  have  carefully  re-examined  the  portions 
of  the  evidence  to  which  our  attention  has  been  directed, 
and  we  are  satisfied  that  there  was  evidence  upon  which 
to  base  the  instruction,  and  it  was  proper  to  give  it. 
Motion  denied.  Affirmed:  Rehearing  Denied. 
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BOWMAN   V.  WADE. 

[103  Pac.  72.] 

Frauds,  Statute  of— Contract  to  Pay  Money— Part  Performance. 

1.  Where  a  defendant  borrowed  money  from  plaintiff  under  an  agreement 
that  the  amount  should  stand  as  a  loan  for  three  years  at  ten  per  cent,  and 
that  the  amount  should  be  secured  by  a  mortgage  on  real  estate,  such  agree- 
ment, having  been  completely  performed  by  plaintiff,  was  not  within  the 
statute  of  frauds  as  a  contract  not  to  be  performed  within  a  year. 

Frauds,  Statute  of— Contracts  Implied— Loans— Unenforcbable  Con- 
tract. 

5.  Where  plaintiff  leaned  money  to  defendant  to  be  repaid  with  interest 
at  ten  per  cent  In  three  years,  plaintiff  was  entitled  to  recover  the  sqm  loaned 
with  legal  Interest  in  assumpsit  for  money  received,  though  the  contract  was 
unenforceable  under  the  statute  of  frauds. 

Attachment— Vacation— Traverse. 

8.  A  party  seeking  to  discharge  an  attachment  by  a  traverse  of  the  facts 
alleged,  must  deny  every  statutory  ground  alleged  in  the  procuring  affidavit 
In  as  direct  and  explicit  terms  as  If  it  were  an  answer  to  a  complaint. 

Evidence— Sanity— Opinion-Reason. 

4.  An  opinion  as  to  the  sanity  of  the  grantor  by  a  subscribing  witness  to 
a  mortgage  was  without  weight,  where  it  was  limited  to  the  witness^  observa- 
tion at  the  time  of  the  taking  the  acknowledgment,  and  the  witness  did  not 
give  any  reason  for  his  opinion,  as  required  by  Section  718  B.  A  O.  Comp. 

Insane  Persons— Validity  of  Mortgage. 

6.  A  mortgage  by  a  grantor  non  compos  mentis,  without  consideration,  was 
void  and  not  merely  voidable. 

Attachment— "  Secured  Claim  "—Mortgage  By  Non  Compos  Mentis. 

tt.  Where  plaintiff's  debt  was  secured  by  the  mortgage  of  a  person  non 
compos  mentis.  It  was  not  a  "secured  claim^^  within  the  statute  authorizing 
attachment  (Section  296,  B.  A  C.  Oomp-),  providing  for  attachment  In  an  action 
on  a  contract,  express  or  Implied,  for  the  payment  of  money  not  secured  by 
mortgage,  loan,  or  pledge  on  real  or  personal  property,  or,  if  so  secured,  when 
such  has  been  rendered  nugatory  by  the  act  of  the  defendant. 

Insane  Person— Mortgage— Disaffirmance— Duty  of  Guardian. 

7.  The  guardian  of  an  insane  person  has  no  discretion  to  ratify  a  mortgage 
given  by  his  ward,  but  is  bound  at  his  peril  to  disaffirm  and  avoid  it. 

From  Umatilla :  Henry  J.  Bean,  Judge. 

Statement  by  MR.  Justice  Slater. 

Plaintiff,  O.  P.  Bowman,  brought  this  action  on  April 
13j  1908,  against  Henry  Wade,  to  recover  money  loaned 
to  defendant,  alleging,  substantially:  That  in  January, 
1903,  he  loaned  him  the  sum  of  $300 ;  that,  when  the  same 
became  due  in  April  following,  defendant  solicited  an 
additional  loan  of  $700 ;  that  on  April  18th  of  that  year 
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plaintiff  loaned  him  the  further  sum  of  $700  upon  an 
agreement  that  the  whole  amount  of  $1,000  should  stand 
as  a  loan  for  three  years  from  that  date  and  should  bear 
10  per  cent  interest;  that  no  part  thereof,  principal  or 
interest,  had  been  repaid ;  that  at  the  time  of  making  the 
additional  loan  defendant  agreed  to  secure  the  payment 
of  the  entire  amount  by  a  mortgage  upon  real  estate  of 
ample  value,  and  pursuant  thereto  he  caused  his  son, 
William  N.  Wade,  to  execute  and  deliver  to  plaintiff  a 
promissory  note  of  that  date  for  the  amount  of  the  loan, 
due  in  three  years,  with  10  per  cent  interest,  and  a  mort- 
gage on  the  southeast  quarter  and  lots  11,  12,  19,  and 
20  of  section  7,  township  1  south,  range  33  east,  Will- 
amette Meridian,  in  Umatilla  County,  containing  320 
acres  of  land,  to  secure  the  note;  that,  at  the  time  of 
procuring  the  loan  and  causing  the  note  and  mortgage 
to  be  executed  and  delivered  as  a  pretended  security  and 
as  an  inducement  therefor,  defendant  represented  to 
plaintiff  that  he  was  possessed  of  the  equitable  title  to 
such  property,  but  that  he  had  caused  the  legal  title  to  be 
vested  in  his  son,  William  N.  Wade,  to  be  held  for  the 
use  and  benefit  of  defendant,  and  at  all  times  subject  to 
be  transferred,  conveyed,  or  incumbered,  as  defendant 
might  direct,  and  that  he  owned  said  property,  had  a 
good  title  thereto,  and  the  right  to  cause  the  same  to  be 
conveyed  or  incumbered  by  his  son ;  that  said  representa- 
tions were  false  and  fraudulent ;  that  neither  did  defend- 
ant nor  his  son  then,  or  at  any  time  since,  have  any  title 
or  any  right  to  incumber  or  convey  the  same;  that,  at 
the  time  of  making  the  note  and  mortgage,  William  N. 
Wade  was,  and  is  now,  an  imbecile  to  such  an  extent  as 
to  be  incompetent  to  take  or  hold  the  title  to  the  lands 
described  in  the  mortgage  as  trustee  for  the  defendant, 
and  was  wholly  incompetent  and  mentally  incapable  of 
transacting  any  business  or  of  legally  executing  the  note 
and  mortgage ;  that  he  has  no  property  out  of  which'  the 
amount  of  the  note  could  be  collected ;  that  the  note  and 
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mortgage  never  were  of  any  value,  and  never  have  been 
any  security  whatsoever  for  the  pajnnent  of  the  loan 
made  to  the  defendant ;  that  these  facts  were  fully  known 
to,  but  concealed  by  defendant  from  plaintiff  for  the 
purpose  of  wronging  and  defrauding  him,  and  procuring 
the  loan  without  security,  and  preventing  plaintiff  from 
obtaining  security  by  attachment;  that  plaintiff  relied 
upon  defendant's  representations,  and  was  thereby  in- 
duced to  make  the  loan,  but  by  reason  of  the  alleged  facts 
the  note  and  mortgage  are  a  nullity,  and  plaintiff's  claim 
is  wholly  unsecured.  A  formal  tender  of  the  note  and 
mortgage,  accompanied  by  an  offer  to  cancel  the  mortgage 
of  record,  is  made.  After  the  commencement  of  the 
action,  a  writ  of  attachment  was  issued  at  the  instance  of 
plaintiff,  and  levied  upon  defendant's  property,  who  there- 
after, on  April  28th,  moved  that  the  attachment  be  dis- 
solved upon  the  alleged  ground  that  the  debt  sued  upon 
was  secured  by  the  collateral  note  and  mortgage.  Upon 
the  same  day,  and  before  such  motion  was  determined, 
plaintiff  filed  an  amended  affidavit  in  the  support  of  his 
writ  of  attachment,  as  provided  by  Section  311,  B.  &  C. 
Comp.  The  motion  was  denied  on  July  7th,  whereupon 
defendant  answered,  denying  the  material  averments  of 
the  complaint,  except  the  giving  of  the  note  and  mortgage 
as  collateral  security.  Trial  was  had,  resulting  in  a 
verdict  and  judgment  for  plaintiff  for  the  sum  of  $1,000 
and  interest  at  6  per  cent,  and  an  order  to  sell  the 
attached  property,  from  which  defendant  appealed. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Douglas  W.  Bailey  and  Mr.  J.  B.  Perry,  with  an  oral 
argument  by  Mr.  Bailey. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Raley,  Richards  &  Raley,  with  oral  arguments  by 
Mr.  James  H.  Raley  and  Mr.  N.  C.  Richards. 
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Mr.  Justice  Slater  delivered  the  opinion  of  the  court. 

1.  The  first  assignment  of  error  relied  upon  by  defend- 
ant for  a  reversal  of  the  judgment  is  based  upon  the 
admission,  over  his  objection  and  exception,  of  the  parol 
testimony  of  the  plaintiff  of  the  circumstances  of  the 
making  of  the  loan  and  defendant's  agreement  to  repay 
the  money  three  years  after  the  date  of  the  transaction. 
The  substance  of  the  objection  is  that  the  contract  upon 
which  the  action  is  founded  is  one  which  was  not  by  its 
terms  to  be  performed  within  one  year  from  the  making 
thereof,  and  is  within  subdivision  1,  Section  797,  B.  &  C. 
Comp.,  commonly  designated  as  the  "statute  of  frauds." 
It  appears  from  the  testimony  that  no  note  or  memor- 
andum of  the  contract,  expressing  consideration,  was 
made  in  writing  subscribed  by  the  defendant,  and  if  the 
agreement  is  within  the  statute,  as  claimed  by  the  defend- 
ant, it  could  not  be  established  by  parol  testimony  in  an 
action  to  recover  on  such  contract. 

There  is  much  disagreement  among  the  authorities  as 
to  whether  or  not  a  complete  performance  of  an  agree- 
ment upon  one  side  at  the  time  of  its  making,  the  per- 
formance of  which  by  the  other  party  is  not  to  take  place 
within  a  year,  will  take  the  case  out  of  the  statute.  It 
is  said  that  the  adjudicated  cases  are  incapable  of  recon- 
ciliation on  principle,  but  that  the  decided  preponderance 
of  authority  is  in  favor  of  the  validity  of  a  parol  con- 
tract which  has  been  fully  performed  upon  one  side  at 
or  near  the  time  of  its  making,  although  the  execution 
thereof  by  the  other  party  is  deferred  for  a  longer  period 
than  one  year :  Smith,  Law  of  Fraud,  §  352.  And  espe- 
cially is  this  the  case  where  the  stipulation  sought  to  be 
enforced  related  solely  to  the  payment  of  a  money  con- 
sideration. In  such  cases  it  is  a  mere  point  of  form  in 
bringing  the  action;  the  plaintiff's  right  to  recover  on 
the  indebitatiLs  assumpsit  being  clear:  Browne,  Statute 
of  Frauds  (5  ed.),  §  290;  Pierce  v.  Paine* s  Estate,  28  Vt 
34 ;  Emery  v.  Smith,  46  N.  H.  151 ;  Durfee  v.  O'Brien,  16 
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R.  I.  213  (14  Atl.  857).  A  full  citation  and  review  of 
the  authorities  on  both  sides  of  this  controverted  question 
may  be  found  in  an  extended  footnote  to  section  352  on 
pages  436-447  of  Mr.  Smith's  recent  work  on  the  Law 
of  Fraud.  After  a  careful  perusal  thereof,  we  are  of 
the  opinion  that  on  principle  and  weight  of  authority  the 
contract  now  under  consideration  is  not  within  the  stat- 
ute. We  are  brought  to  this  conclusion  chiefly  by  what 
was  said  in  McClellan  v.  Sanford,  26  Wis.  595.  After 
stating  the  principle  there  involved — ^which  is  substan- 
tially the  same  as  here — and  the  attitude  of  the  authori- 
ties thereon,  Mr.  Chief  Justice  Dixon  says:  "It  will  be 
observed,  on  examining  these  cases,  that  in  some  the 
question  was  nearly  identical  with  the  present,  except 
that  the  promise  was  not  evidenced  by  anything  written 
in  the  deed,  and  that  in  all  it  was  held  that  a  verbal 
promise  to  pay  beyond  the  year,  if  made  upon  an  exe- 
cuted consideration,  whether  lands  conveyed  or  goods 
and  chattels  sold  and  delivered,  or  other  consideration  of 
valu6,  is  valid.  The  doctrine  of  these  cases  is  that  the 
provision  of  the  statute  now  being  considered  applies 
only  to  contracts  not  to  be  performed  on  either  side  within 
the  year.  *  *  The  cases  holding  to  the  opposite  rule  that, 
whilst  they  adhere  to  a  strict  and  literal  construction  of 
the  statute  in  order  to  close  the  door  to  the  mischiefs 
which  they  suppose  the  statute  was  designed  to  prevent 
by  excluding  parol  evidence  after  the  lapse  of  one  year, 
they  yet  seem  to  leave  the  door  wide  open  to  the  same 
mischiefs  by  allowing  parol  evidence  to  be  introduced  to 
show  what  the  contract  was,  and  what  was  the  price  or 
sum  agreed  to  be  paid,  for  the  purpose  of  enabling  the 
promisee  or  creditor  to  recover  upon  a  quantum  meruit 
or  quantum  valebat  The  advantage  of  this  course  of 
decision  is  not  perceived,  and,  if  it  were,  we  should  not 
be  inclined  to  depart  from  a  rule  already  laid  down, 
especially  when  it  is  sustained  by  so  much  and  such 
respectable  authority."     Substantially  the  same  principle 
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is  stated  in  Durfee  v.  O'Brien,  16  R,  I.  213  (14  Atl.  857) , 
that  "If  the  recovery  be  upon  a  quantum  meruit  count, 
still  the  contract  is  admissible  as  evidence  to  show  what 
the  defendant  admitted  and  declared  the  consideration 
to  be  worth." 

2.  It  is  conceded  by  counsel  for  defendant  that,  if 
plaintiff  in  fact  loaned  the  money  to  defendant  upon  the 
terms  stated  in  the  complaint — which  we  must  assume 
that  the  jury  found — and  that  if  it  were  held  to  be  within 
the  statute,  yet  he  may  recover,  not  upon  the  contract, 
but  for  money  had  and  received,  if  the  complaint  be  so 
framed;  and  this  is  undoubtedly  held  by  many  authori- 
ties, including  Keller  v.  Bley,  15  Or.  433  (15  Pac.  705) ; 
Pierce  v.  Paine' s  Estate,  28  Vt.  34;  Swift  v.  Sunft,  46 
Cal.  266;  Moody  v.  Smith,  70  N.  Y.  598;  Whipple  v. 
Parker,  29  Mich.  369;  Bennett  v.  Phelps,  12  Minn.  326 
(Gil.  216).  The  complaint  states  the  fact  of  plaintiff's 
having  paid  the  money  to  the  defendant,  and  the  purpose 
for  which  it  was  done,  which  negatives  that  the  payment 
was  made  to  liquidate  any  liability  or  obligation  which 
the  former  owed  to  the  latter,  or  that  it  was  intended  as 
a  gift.  Under  such  circumstances  the  law  imposes  an 
obligation  to  repay  the  same  within  a  reasonable  time, 
with  legal  interest.  The  verdict  and  judgment  are  for 
such  an  amount,  and  not  for  the  amount  of  interest  con- 
tracted  to  be  paid.  In  our  opinion  the  evidence  was 
admissible,  and  in  any  view  of  the  case  there  was  no 
prejudicial  error  in  admitting  it. 

The  motion  for  a  directed  verdict  involves  the  same 
theory  of  the  defense,  and  it  was  therefore  properly 
denied. 

3.  The  remaining  question  for  consideration  is  the 
refusal  of  the  court  to  discharge  the  attachment.  It  was 
secured  upon  the  plaintiff's  affidavit,  which  states,  in 
effect,  that  the  debt  claimed  to  be  due  had  not  been,  and 
at  the  commencement  of  the  action  was  not,  secured  by 
any  mortgage,  lien,  or  pledge  upon  real  or  personal  prop- 
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erty.  The  facts  with  reference  to  the  giving  by  William 
N.  Wade,  at  the  instance  of  defendant,  of  the  note  and 
mortgage  as  a  pretended  security  for  the  debt,  are  set 
forth;  but  it  is  averred  that  the  same  were  fraudulent 
and  void  at  the  time  they  were  given,  for  the  reasons 
that  neither  the  defendant  nor  his  son  had  any  'title,  legal 
or  equitable,  to  the  premises  attempted  to  be  mortgaged, 
and  that  the  son  was  at  the  time  mentally  incapable  of 
contracting.  The  reasons  assigned  in  the  motion  of  the 
defendant  for  the  dissolution  of  the  attachment,  with 
one  exception,  are  mere  generalities,  such  as:  That  the 
affidavit  filed  herein  does  not  compjy  with  the  statute 
(but  in  what  respect  is  not  pointed  out) ;  that  it  appears 
from  the  amended  complaint  that  plaintiff  is  not  entitled 
to  the  writ ;  and  that  the  action  is  not  such  a  one  as  would 
entitle  plaintiff  to  an  attachment.  But  it  is  therein 
alleged  that  it  appears  from  the  amended  complaint  that 
plaintiff  has  a  mortgage  to  secure  the  debt  sued  upon, 
and  that  the  same  is  now  existent.  In  support  of  the 
motion,  the  affidavits  of  William  N.  Wade  and  Joe  H. 
Parks  are  filed.  By  the  former  it  is  attempted  to  be 
shown:  That  affiant  is,  and  has  been  for  several  years, 
the  owner  of  the  mortgaged  property;  that  he  executed 
and  delivered  the  note  and  mortgage  mentioned  in  the 
complaint  and  delivered  the  same  to  plaintiff  for  the  pur- 
pose of  securing  the  payment  of  the  money  therein  men- 
tioned, and  caused  said  mortgage  to  be  recorded ;  that  at 
no  time  has  he  sought  to  rescind  or  avoid  the  mortgage, 
or  repudiate  the  contract  thereby  created;  that  he  does 
not  intend  to  rescind  or  repudiate  it;  and  that  he  has 
paid  taxes  upon  the  mortgaged  land  since  he  owned  it, 
which  is  evidenced  by  four  tax  receipts  appended  as 
exhibits.  The  affidavit  of  Parks  is  to  the  eflfect  that  he 
is  a  notary,  and  that  he  took  Wade's  acknowledgment  of 
the  execution  of  the  mortgage,  concluding  with  this  state- 
ment: "That  the  said  William  N.  Wade,  at  the  time  he 
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acknowledged  said  instrument,  appeared  to  be,  and  so 
far  as  I  could  observe  was,  in  possession  of  all  his  facul- 
ties, and  well  able  and  capable  of  executing  contracts/' 

When  a  party  seeks  to  have  an  attachment  discharged 
by  a  traverse  of  the  facts  alleged  in  plaintiff's  affidavit, 
it  is  welh  settled  that  the  traversing  affidavit  or  plea 
must  deny  every  statutory  ground  alleged  in  the  procur- 
ing affidavit  in  as  direct  and  explicit  terms  as  if  it  were 
an  answer  to  a  complaint,  and  must  be  tested  by  the  same 
rules:  Watson  v.  Loewenberg,  34  Or.  323  (56  Pac.  289). 
The  plaintiff's  position,  as  set  forth  in  his  affidavit,  is 
that  the  contract  upon  which  he  sues,  whether  express 
or  implied,  is  for  the  direct  payment  of  money,  and  that 
it  is  not  secured  by  a  mortgage,  although  it  is  confessed 
that  a  note  and  mortgage  in  form  upon  real  property 
were  given  as  collateral  security;  but  it  is  averred  that 
the  giving  of  this  note  and  mortgage,  and  procuring  him 
to  accept  them,  was  a  fraud,  that  neither  the  defendant 
nor  his  son  had  any  title  to  the  land  or  interest  therein 
that  could  be  mortgaged,  and  that  the  son,  who  executed 
the  note  and  mortgage,  was  at  that  time,  and  is  now,  a 
mental  imbecile  to  such  an  extent  that  he  was  and  is 
incompetent  to  contract.  None  of  these  averments  are 
attempted  to  be  met  and  refuted  expressly  by  the  defend- 
ant, except  the  one  asserting  the  lack  of  title,  and  this 
only  by  the  affidavit  of  the  alleged  incompetent,  William 
N.  Wade,  who  therein  claims  to  own  the  land  in  his  own 
right,  without  limitation  as  to  the  quantum  of  his  inter- 
est. If  any  evidentiary  value  at  all  can  be  given  to  this 
affidavit,  it  can  go  no  further  than  to  prove  that  whatever 
interest  he  had  in  the  land  he  held  in  his  own  right,  and 
not  as  trustee  for  his  father;  but  we  are  of  the  opinion 
that,  because  of  Wade's  lack  of  mentality,  which  is  con- 
clusively established,  this  affidavit  should  be  given  little 
or  no  weight.  * 

4.  Apparently  the  affidavit  of  Parks  \fras  offered  as 
some  sort  of  proof  of  the  mental  soundness  of  William 
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N.  Wade  ;-but,  at  the  utmost,  this  goes  only  to  the  general 
appearance  of  the  latter  at  the  time  that  he  acknowledged 
the  mortgage.  The  opinion  expressed  by  the  affiant  is 
limited  by  the  words,  "so  far  as  I  could  observe."  His 
opportunity  for  observing  was  evidently  limited  to  the 
time  occupied  in  executing  and  acknowledging  the  instru- 
ment. Wade  executed  the  note  and  mortgage  by  making 
his  mark,  although  he  was  then  a  young  man  beyond  his 
majority.  Parks  was  an  attesting  witness.  The  statute 
(Section  718,  B.  &  C.  Comp.)  provides  that  upon  a  trial 
evidence  may  be  given  of  "the  opinion  of  a  subscribing 
witness  to  a  Writing,  the  validity  of  which  is  in  dispute, 
respecting  the  mental  sanity  of  the  signer,  and  the  opin- 
ion of  an  intimate  acquaintance  respecting  the  mental 
sanity  of  a  person,  the  reason  for  the  opinion  being 
given."  Parks  did  not  claim  in  his  affidavit  that  he  had 
any  acquaintance  with  Wade,  and  his  only  qualification 
as  witness  to  Wade's  sanity  is  that  he  was  a  subscribing 
witness  to  the  execution  of  the  mortgage ;  but,  if  what  he 
has  said  on  the  subject  can  be  construed  to  be  an  opinion 
as  to  the  mental  soundness  of  Wade,  he  has  failed  to 
give  any  substantial  reason  for  such  opinion. 

5.  Opposed  to  this  affidavit  is  that  of  the  plaintiff,  cor- 
roborated by  the  affidavits  of  three  citizens,  each  of  whom 
have  sworn  that  he  has  known  William  N.  Wade  from 
five  to  nine  years,  and  two  of  whom  lived  neighbors  to 
him;  that  he  was  generally  known  as  "crazy"  Wade; 
that  during  that  time  he  has  been  an  imbecile  and  incap- 
able of  transacting  business  or  of  carrying  on  an  intelli- 
gent conversation ;  that  he  does  not  appear  to  be  as  bright 
as  an  ordinary  child  five  years  old;  that  seven  or  eight 
years  before  he  was  committed  to  the  insane  asylum,  but 
returned  in  a  short  time,  and  since  his  return  he  has  been 
no  better  than  before.  One  of  these  affiants  says  he  has 
seen  young  Wade  frequently,  and  attempted  to  converse 
with  him,  but  that  he  was  totally  unable  to  carry  on  an 
intelligent  conversation,  or  to  understand  the  nature  of 
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a  contract,  or  to  negotiate  or  conduct  business  of  any 
kind  or  character ;  that  he  was  unable  to  look  after  and 
care  for  himself,  and  would  wander  away  from  home, 
when  it  would  be  necessary  for  some  one  to  come  after 
him,  or  some  one  to  take  him  home.  Under  this  state  of 
facts,  it  cannot  be  held  otherwise  than  that  William  N. 
Wade  was  at  the  date  of  the  execution  of  the  note  and 
mortgage,  and  ever  since  then  has  been,  an  imbecile  to 
such  an  extent  that  he  was  and  is  wholly  incompetent  to 
comprehend  or  transact  ordinary  business  or  to  make  a 
binding  contract.  Indeed,  that  conclusion  does  not  appear 
to  be  controverted  by  the  defendant. 

Now,  if  William  N.  Wade  ever  had  any  title  or  interest 
in  this  land  sufficient  to  be  mortgaged,  the  record  shows 
he  held  it  in  his  own  right,  and  not  as  trustee.  It  appears 
to  have  been  purchased  at  private  sale  from  the  United 
States  government  as  a  part  of  the  Umatilla  Reserva- 
tion under  Act  Cong.  March  3,  1885,  c.  319  (23  Stat 
340),  and  Act.  Cong.  July  1,  1902,  c.  1380  (32  Stat.  730), 
the  southeast  quarter  by  Charles  Sevey,  a  brother-in-law, 
and  lots  11,  12,  19,  and  20,  by  Rose  Carroll,  a  sister  of 
William.  This  is  shown  by  the  duplicate  receipts  under 
date  of  March  12,  1903,  and  the  second  and  third  pay- 
ments. On  April  4,  1903,  a  few  days  before  the  execu- 
tion of  the  note  and  mortgage  in  question,  each  of  these 
purchasers,  for  the  expressed  consideration  of  $500,  con- 
veyed the  land  to  William  N.  Wade  by  bargain  and  sale 
deeds,  with  a  warranty  against  incumbrances  and  to 
defend  the  same  against  the  lawful  claims  and  demands 
of  all  persons.  From  the  affidavit  of  F.  C.  Bramwell, 
acting  register  of  the  United  States  Land  Office  at  La 
Grande,  it  appears  that  Sevey's  entry,  as  the  result  of  a 
contest,  was  held  for  cancellation  April  8,  1908,  and  Rose 
Carroll's  entry  was  finally  canceled  and  the  land  resold 
March  3,  1907,  to  Frederick  Shoemaker.  There  is  no 
proof  that  William  N.  Wade  took  any  other  title  than 
that  disclosed  by  these  deeds.     It  is  true  that  plaintiff 
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has  testified  that  Henry  Wade,  the  defendant,  told  him 
that  he  in  fact  owned  the  land,  and  that  his  son  held  it 
in  trust  for  him ;  but  this  is  not  evidence  of  the  fact.  It 
merely  concedes  that  at  the  inception  of  the  transaction 
a  claim  of  that  character  was  niade  by  the  defendant;  but 
the  tenor  of  the  deeds  by  means  of  which  William 
obtained  whatever  title  he  possessed  disproves  the  claim ; 
but,  as  we  view  the  law,  it  cannot  be  material  in  this 
case  how  he  held  it. 

In  Farley  v.  Parker,  6  Or.  105  (25  Am.  Rep.  504) ,  this 
court  has  held  that  the  deed  of  a  person  non  compos 
mentis  is  void.  This  conclusion  is  supported  by  a  respec- 
table line  of  authority,  including  the  cases  of  Dexter  v. 
Hall,  15  Wall.  (U.  S.)  20  (21  L.  Ed.  73),  and  Van  Deusen 
V.  Sweet,  51  N.  Y.  378.  There  are  many  cases,  however, 
which  treat  the  deeds  and  contracts  of  infants  and  per- 
sons non  compos  mentis  as  merely  voidable,  and  not  as 
absolutely  void:  Key's  Lessee  v.  Davis,  1  Md.  32;  Bum- 
ham  V.  Kidwell,  113  111.  425;  Evans  v.  Horan,  52  Md.  602; 
AUis  V.  Billings,  6  Mete.  (Mass.)  419  (39  Am.  Dec.  744) ; 
Riggan  v.  Green,  80  N.  C.  236  (30  Am.  Rep.  77).  But 
conveyances  without  consideration  have  been  held  abso- 
lutely void:  Clerk  v.  Clerk,  2  Vern.  412;  Elliot  v.  Ince, 
7  De  G.,  M.  &  G.  475;  Roddy  v.  Williams,  3  Jones  &  L.  1. 
But  even  though  this  contract  be  considered  as  merely 
voidable,  and  not  void,  still  it  could  be  avoided  at  the 
election  of  the  incompetent  if  he  should  recover,  or  by 
his  guardian  if  one  should  be  appointed,  or  by  his  legal 
representative,  or  his  heirs.  It  is  only  contracts  based 
upon  an  adequate  consideration  of  which  the  incompe- 
tent has  had  the  benefit,  and  made  by  the  other  contract- 
ing party  in  good  faith,  without  fraud  or  undue  influence, 
and  without  knowledge  of  the  insanity,  or  reason  to  sus- 
pect it,  that  will  be  upheld  against  the  incompetent:  16 
Am.  &  Eng.  Enc.  Law  (2  ed.)  625.  And  this  contract  is 
not  of  that  character. 
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6.  Can  the  plaintiff's  claim  be  said  to  be  secured  by  a 
note  and  mortgage  burdened  with  such  infirmities?  The 
policy  of  the  law  is  that  a  creditor  holding  a  security  by 
way  of  "mortgage,  lien,  or  pledge,  upon  real  or  personal 
property,"  shall  not  resort  to  the  summary  process  of 
attachment  until  he  has  exhausted  his  security ;  but  such 
lien  or  pledge  must  be  of  a  fixed,  (determinate  character, 
capable  of  being  enforced  with  certainty  and  depending 
on  no  conditions :  Porter  v.  Brooks,  35  Cal.  199 ;  Watson 
V.  Loewenberg,  34  Or.  329,  336  (56  Pac.  289) . 

7.  If  the  plaintiif  should  undertake  to  enforce  this 
security  in  any  manner,  he  could  do  so  only  after  the 
appointment  of  a  guardian  for  William  N.  Wade  by  some 
competent  court,  and  it  would  not  be  within  the  discre- 
tion of  such  guardian  to  ratify  and  affirm  the  validity 
of  this  security  as  against  his  ward;  but  he  would  be 
bound  at  his  peril  to  disaffirm  and  avoid  it. 

Under  these  circumstances,  it  cannot  be  said  that 
plaintiff  had  security  for  his  debt,  and  there  was  no 
error  in  refusing  to  discharge  the  attachment. 

The  judgment  is  affirmed.  Affirmed. 

Mr.  Justice  King  delivered  the  following  dissenting 
opinion : 

I  am  unable  to  concur  with  that  part  of  the  opinion 
holding  that,  under  the  circumstances  presented  by  the 
record,  an  attachment  will  lie.  I  regard  it  as  a  well- 
established  rule  that,  unless  the  statute  expressly  provides 
for  a  liberal  construction,  all  enactments  relative  to 
attachments  must  be  strictly  construed,  and  may  not  be 
I  extended  by  implication  or  interpretation.     Our  statute 

I  makes  no  provision  for  an  exception  to  this  rule,  with 

reference  to  which  Mr.  Justice  Strahan,  in  CcLse  v. 
Noyes,  16  Or.  329,  333  (19  Pac.  104,  106),  referring  to 
provisions  of  the  code  upon  the  question,  remarks :  "The 
court  has  no  power  to  enlarge  or  extend  them  beyond  the 
letter  of  the  statute."     Similar  enactments  were  under 
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consideration  by  the  Supreme  Court  of  New  Jersey  in 
Van  Emburgh  v.  Pullinger,  16  N.  J.  Law  457,  concerning 
which  the  court  say:  "The  proceeding  by  attachment  is 
altogether  a  statutory  remedy,  and,  if  it  fails  to  reach 
the  case  of  an  insolvent  debtor,  we  cannot  extend  it  to 
him  by  construction."  The  Supreme  Court  of  Michigan, 
having  the  same  question  under  consideration,  observes : 
"As  said  at  the  outset,  attachment  is  a  harsh  and  extra- 
ordinary remedy.  The  law  may  well  restrict  its  use.  *  * 
It  is  common  knowledge  that  few  men  or  firms  can  sur- 
vive an  attack  by  attachment.  It  is  the  almost  certain 
precursor  of  insolvency,  as  in  former  days  it  was  of  bank- 
ruptcy, and  we  should  hesitate  before  broadening  the 
scope  of  the  act  in  question":  Jaffrey  v.  Jennings,  101 
Mich.  515,  522  (60  N.  W.  52,  54 :  25  L.  R.  A.  645) .  The 
Court  of  Appeals  of  New  York,  in  Penoyar  v.  Kelsey, 
150  N.  Y.  77,  80  (44  N.  E.  788,  789:  34  L.  R.  A.  248), 
in  announcing  the  law  relative  to  attachments  in  that 
state,  gives  its  conclusion  thus :  "Owing  to  the  statutory 
origin  and  harsh  nature  of  this  remedy,  the  section  in 
question  should  be  construed,  in  accordance  with  the  gen- 
eral rule  applicable  to  statutes  in  derogation  of  the  com- 
mon law,  strictly  in  favor  of  those  against  whom  it  may 
be  employed."  For  a  collation  of  the  authorities  of  many 
states,  including  Oregon,  holding  to  the  above  effect,  see 
4  Cyc.  400,  401. 

The  conditions  under  which  an  attachment  may  be 
made  a  lien  upon  the  property  of  the  debtor  are  clearly 
circumscribed  in  Sections  296,  297,  B.  &  C.  Comp,  the 
enumeration  of  which  provisions  with  reference  thereto, 
under  all  rules  of  statutory  construction,  excludes  all 
others  not  there  specified.  Plaintiff  has  not  brought  him- 
self within  any  of  the  requirements  indicated  in  those 
sections.  The  note  and  mortgage  securing  it  accepted  by 
him  as  security  for  the  loan  are  regular  in  form,  and 
properly  executed,  and  the  record  does  not  disclose  that 
they  have  been  "rendered  nugatory  by  the  act  of  the 
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defendant."  If  not  invalid  when  executed,  no  act  of 
the  defendant  or  of  any  other  person  since  the  execution 
of  the  instruments  has  rendered  them  ineffective,  at  least 
so  far  as  appears  from  the  record.  The  instruments 
held  by  plaintiff  as  collateral  security  for  the  debt  sued 
upon  are  prima  facie  what  they  purport  to  be,  and  I  do 
not  believe  it  comes  within  either  the  letter  or  spirit  of 
the  statute  to  permit  an  attaching  creditor  in  a  collateral 
proceeding  to  have  it  determined  that  instruments  of  this 
character,  regular  upon  their  face,  properly  executed, 
and  under  seal,  are  null  and  void — either  to  the  extent 
of  holding  that  the  mortgagor  was  an  imbecile  at  the 
time  of  the  execution  of  the  mortgage  and  note,  or  to 
adjudge  him  not  to  be  the  owner  of  the  property  mort- 
gaged. 

Unless  it  appears  that  the  mortgagor  at  the  time  of 
the  execution  of  the  instruments  was  adjudged  insane, 
or  otherwise  incompetent,  and  was  at  that  time  under 
such  disability,  then  I  think,  under  the  most  favorable 
view  to  plaintiff,  the  instruments  executed  by  him  are 
voidable  only,  and  are  in  full  force  and  effect  until 
annulled  in  some  direct  proceeding  instituted  in  the 
proper  forum  and  by  the  proper  party  for  that  purpose : 
Cobum  V.  Raijmond,  76  Conn.  484  (57  Atl.  116:  100  Am. 
St.  Rep.  1000) ;  Eaton  v.  Eaton,  37  N.  J.  Law,  108  (18 
Am.  Rep.  716) ;  Blinn  v.  Schwarz,  177  N.  Y.  252  (69  N. 
E.  542:  101  Am.  St.  Rep.  806) ;  French  L.  Co.  v.  Ther- 
iault,  107  Wis.  627  (83  N.  W.  927:  51  L.  R.  A.  910:  81 
Am.  St.  Rep.  856)  ;  Riggan  v.  Green,  80  N.  C.  236  (30 
Am.  Rep.  77)  ;  Carrier  v.  Sears,  4  Allen  (Mass.)  336  (81 
Am.  Dec.  707)  ;  Ashcraft  v.  De  Armond,  44  Iowa  229; 
Swartwood  v.  Chance,  131  Iowa  714   (109  N.  W.  297). 

True,  it  is  disclosed  that  Wade  was  at  one  time 
adjudged  insane  and  committed  to  an  asylum;  but  it 
also  appears  that  he  was  subsequently  discharged, 
thereby  overcoming  any  presumption  against  him  by 
reason  of  such  commitment,  and,  until  otherwise  declared 
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by  some  direct  proceeding  instituted  for  that  purpose, 
he  must  be  presumed  to  have  been  competent,  or  sane, 
when  the  instruments,  here  collaterally  attacked,  were 
executed. 

So  far  as  appears  from  the  record,  no  steps  have  been 
taken  to  annul  the  instruments  held  as  collateral;  nor 
does  it  appear  that  the  alleged  imbecile,  or  any  one 
appearing  in  his  behalf  by  and  proceeding,  directly,  in- 
directly, or  otherwise,  in  any  manner  disputes  their  suffi- 
ciency, or  that  the  title  to  the  land  mortgaged  is  in  any 
way  brought  in  question,  except  by  the  method  here 
under  consideration. 

Being  of  the  opinion  that  the  trial  court  was  in  error 
in  not  dissolving  the  attachment,  I  dissent  from  the  con- 
clusion announced  by  the  majority  on  this  point. 


Argrued  July  21,  decided  August  8,  1000. 

STATE  V.  JANCIGAJ. 
[103  Pac.  54.] 

Crimival  Law— Appeal.— Review  of  Instructions— Recobd. 

1.  Where  the  evidence  is  not  In  the  record,  the  court  must  assume  that 
instructions  correctly  stating  the  law  were  justified  by  the  evidence  possible 
under  the  pleadings;  but,  where  no  possible  state  of  the  evidence  Justified 
the  instructions,  the  giving  of  them  was  error. 

Criminal  Law— Instbcctions— Construction  as  a  Whole— "Delib- 
erate"—Presumptions  AS  to  Malice. 

8.  Under  Section  787,  B.  A  C.  Oomp.,  providing  that  an  intent  to  murder 
arises  from  the  deliberate'  use  of  a  deadly  weapon,  causing  death,  etc.,  and 
Section  1754,  relating  to  the  evidence  of  malice  and  premeditation  In  murder 
in  the  flrttt  degree,  an  Instruction  that  the  law  conclusively  presumes  n)alice 
"from  the  deliberate  and  unlawful  use  of  a  deadly  weapon,'^  but  does  not  con- 
clusively presume  that  the  killing  is  murder  in  any  degree,  followed  by  a 
charge  that  to  constitute  murder  in  the  first  degree  there  must  be  some  other 
evidence  than  the  mere  fact  of  killing,  sufficiently  protects  the  rights  of 
accused,  relying  on  the  defense  of  insanity,  for  the  word  "deliberate'^  means 
to  weigh  the  motives  for  an  act,  its  consequences,  the  nature  of  the  crime,  or 
the  things  connected  with  the  intention,  with  a  view  to  a  decision  thereon 
and  implies  that  accused  was  capable  of  the  exercise  of  mental  powers. 

From  Clackamas :   Thomas  A.  McBride,  Judge. 

The  defendant,  Math  Jancigaj,  was  indicted,  tried,  and 
convicted  of  the  crime  of  murder  in  the  first  degree,  and 
from  the  judgment  and  sentence  which  followed,  he 
appeals.  Affirmed. 
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For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Dimick  &  Dimick,  and  Mr.  James  U.  Campbell, 
with  oral  arguments  by  Mr.  W.  A.  Dimick  and  Mr. 
Campbell. 

For  the  State  there  was  a  brief  and  an  oral  argument 
by  Mr.  Edmund  B.  Tongue,  District  Attorney. 

Mr.  Justice  Slater  delivered  the  opinion  of  the  court. 

The  defendant  was  indicted,  tried,  and  convicted  of 
murder  in  the  first  degree  for  the  killing  of  Mary  Smrekar 
on  the  11th  day  of  July,  1908,  by  shooting  her  with  a 
pistol,  and  from  the  judgment  thereon  he  has  appealed. 

1.  The  trial  court  gave  this  instruction : 

"The  law  conclusively  presumes  malice  from  the  delib- 
erate and  unlawful  use  of  a  deadly  weapon  causing 
death  within  a  year." 

The  defendant  excepted  to  the  instruction  and  requested 
the  court  also  to  add  to  and  give  as  a  part  thereof  the 
following : 

"But  this  conclusive  presumption,  standing  alone,  is 
insufficient  to  sustain  a  verdict  of  murder  in  the  first 
degree." 

The  court  refused  to  instruct  as  requested,  but  gave 
this : 

"The  law  conclusively  presumes  malice  from  the  delib- 
erate and  unlawful  use  of  a  deadly  weapon  causing 
death  within  a  year ;  but  it  does  not  conclusively  presume 
that  the  killing  under  such  circumstances  is  murder  in 
the  first  degree,  or  in  any  degree.  (To  counsel)  I  think 
this  covers  your  suggestion.  (To  the  jury)  The  law  does 
not  presume  the  degree  of  the  offense  from  the  mere  fact 
of  the  deliberate  unlawful  use  of  a  weapon." 

And  to  this  instruction  defendant  also  excepted.  The 
giving  of  these  instructions,  and  the  exceptions  taken, 
comprehend  the  entire  matter  set  forth  in  the  bill  of 
exceptions;  but  there  is  attached  as  an  exhibit  so  much 
of  the  instructions  of  the  court  as  pertained  to  defining 
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the  necessary  elements  of  the  different  degrees  of  murder, 
of  manslaughter,  and  of  malice.  No  part  of  fhe  evidence 
adduced  at  the  trial  is  given,  nor  the  import  or  tendency 
thereof.  Under  such  a  state  of  the  record,  the  appellate 
court  must  assume,  so  far  as  the  correctness  of  the 
instructions  given  is  to  be  determined  by  reference 
to  facts  proved  at  the  trial,  that  such  evidence 
was  given  and  such  facts  established  as  justified 
the  giving  of  the  instructions.  State  v.  Yan  Yan,  10  Or. 
365;  State  v.  Magers,  35  Or.  520,  527  (57  Pac.  197). 
And  if  the  instruction  upon  which  error  is  based 
contains  a  correct  statement  of  the  law  and  is  applicable 
to  some  state  of  thet  case  possible  under  the  pleadings, 
error  cannot  be  based  thereon;  but  if  upon  no  state  of 
the  evidence  which  can  be  supposed  to  have  been  before 
the  court  and  jury  would  the  charge  have  been  a  correct 
statement  of  the  law,  then  the  giving  of  such  charge 
would  constitute  error.  Keating  v.  State,  44  Ind.  450; 
Parker  v.  Montieth,  7  Or.  277. 

2.  The  statute  (subdivisions  1  and  2,  Section  787,  B. 
&  C.  Comp.)  provides  that  the  following  presumptions, 
among  others,  are  deemed  conclusive : 

"(1)  An  intent  to  murder,  from  the  deliberate  use  of  a 
deadly  weapon,  causing  death  within  a  year;  (2)  a  mali- 
cious and  guilty  intent,  from  the  deliberate  commission  of 
an  unlawful  act,  for  the  purpose  of  injuring  another." 

In  State  v.  Carver,  22  Or.  602  (30  Pac.  315),  where 
the  defendant  was  charged  with  the  crime  of  murder 
in  the  first  degree,  this  court  considered  the  effect  of 
the  first  of  these  presumptions  in  connection  with  Section 
1754,  B.  &  C.  Comp.,  which  provides  that: 

"There  shall  be  some  other  evidence  of  malice  than 
the  mere  proof  of  the  killing  to  constitute  murder  in  the 
first  degree,  unless  the  killing  was  effected  in  the  com- 
mission or  attempt  to  commit  a  felony;  and  deliberation 
and  premeditation,  when  necessary  to  constitute  murder 
in  the  first  degree,  shall  be  evidenced  by  poisoning,  lying 
in  wait,  or  some  other  proof  that  the  design  was  formed 
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and  matured  in  cool  blood,  and  not  hastily  upon  the 
occasion."  • 

It  was  there  held  that  the  presumption  of  an  intent 
to  murder  declared  to  be  conclusive  by  the  statute  applies 
only  to  murder  in  the  second  degree,  and  has  no  applica- 
tion to  murder  in  the  first  degree;  but  to  constitute 
proof  of  this  crime  there  must  be  some  affirmative 
evidence  of  deliberation  and  premeditation.  And  in 
State  V.  Gibson,  43  Or.  184  (73  Pac.  333),  it  was  held 
that  the  provisions  of  Section  1754,  B.  &  C.  Comp.,  are 
a  limitation  upon  the  presumption  declared  by  the 
statute,  and  confine  its  operation  to  murder  in  the  second 
degree;  but  it  was  also  held  in  that  case  that,  even  as 
to  that  degree  of  crime,  the  presumption  there  declared 
is  not  always  conclusive  of  the  intent,  but  is  so  only 
when  nothing  else  appears  in  evidence  either  to  justify 
or  excuse  the  act,  that  it  was  intended  to  apply  only 
where  the  mere  fact  of  the  killing  with  a  deadly  weapon 
deliberately  used  is  shown,  without  else  to  modify  or 
explain  the  act,  and,  when  there  is  evidence  tending  to 
rebut  the  presumption,  it  becomes  a  matter  for  the  jury 
to  determine.  The  instruction,  of  which  complaint  is 
made  in  the  case  at  bar,  is  not  in  the  language  of  the 
statute,  nor  is  it  by  any  means  so  comprehensive.  "An 
intent  to  murder"  is  the  presumption  raised  by  the 
statute;  but  that  of  the  instruction  given  is  only  "malice," 
not  premeditated  malice  necessary  to  murder  in  the  first 
degree,  but  malice  present  at  the  commission  of  the  act, 
an  element  of  murder  in  the  second  degree.  By  the 
statute  the  presumption  of  "intent  to  murder"  is  raised 
from  the  deliberate  use  of  a  deadly  weapon  causing 
death  within  a  year,  while  by  the  instruction  given  the 
presumption  of  "malice"  was  said  to  follow  from  proof 
of  the  deliberate  and  unlawful  use  of  a  deadly  weapon, 
etc.  By  the  addition  of  the  word  "unlawful,"  the  court 
materially  relaxed  the  severity  of  the  statute  upon  the 
defendant,  and  safeguarded  his  rights,  because  the  pre- 
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sumption  spoken  of  could  not  be  said  to  exist,  until  the 
jury  had  found  from  the  evidence  an  unlawful  use  of  a 
deadly  weapon. 

Moreover,  to  further  guard  the  rights  of  the  defendant, 
and  in  lieu  of  the  suggestion  of  his  counsel,  the  court 
modified  the  instruction  as  first  given,  by  adding  to  it 
that  the  law  "does  not  conclusively  presume  that  the 
killing  under  such  circumstances  is  murder  in  the  first 
degree,  or  in  any  degree."  This  of  itself  was  sufficient 
to  eliminate  any  possible  error.  State  v.  Bartmess,  33  Or. 
110,  130  (54  Pac.  167) .  On  the  other  hand,  when  giving 
the  elements  necessary  to  establish  murder  in  the  first 
degree,  the  court  was  careful  that  there  should  be  no 
misapprehension  in  the  minds  of  the  jury  in  relying  upon 
any  presumption  of  malice  when  considering  that  degree 
of  crime,  for  they  were  instructed  that  the  law  also 
requires,  in  order  to  constitute  murder  in  the  first  degree, 
that  there  shall  be  some  other  evidence  than  the  mere 
fact  of  the  killing*  to  wit,  that  the  design  had  been  formed 
and  matured  in  cool  blood,  and  not  hastily  on  the  occasion, 
and,  unless  it  was  so  formed  and  matured  in  cool  blood, 
there  could  be  no  murder  in  the  first  degree.  The  instruc- 
tion complained  of,  not  only  by  its  terms,  but  when 
taken  in  connection  with  the  remainder  of  the  charge, 
was  clearly  limited  to  degrees  of  crime  less  than  murder 
in  the  first  degree. 

It  is  urged,  however,  that,  as  the  defense  of  insanity 
was  interposed,  there  must  have  been  some  evidence  to 
modify  and  explain  the  act,  and  therefore  to  rebut  the 
presumption  of  malice,  and  for  that  reason,  under  the 
rule  announced  in  State  v.  Gibson,  43  Of.  184  (73  Pac. 
333),  the  existence  of  malice  was  a  question  for  the 
jury  to  weigh  and  determine,  and  not  one  of  law  for 
the  court,  and  that  the  giving  of  the  instruction  was 
inappropriate  and  erroneous.  The  portion  of  the  instruc- 
tions appended  to  the  bill  of  exceptions  as  Exhibit  A 
contains  some  propositions  of  law  applicable  to  such  a 
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defense  said  therein  to  be  "among  the  defenses  suggested 
in  this  case/'  If  the  giving  of  such  instructions  had 
been  excepted  to  and  were  assailed  here  as  constituting 
error,  we  would  be  bound  to  assume,  in  the  absence  of 
any  evidence  in  the  record,  that  there  was  evidence  of 
that  character  introduced;  but,  giving  the  defendant 
the  benefit  of  the  assumption  that  evidence  of  that 
character  was  offered,  yet  we  think  the  instruction  of 
which  complaint  is  made  was  so  framed  as  to  exclude 
the  indulgence  of  the  presumption,  if  such*  were  the 
case.  The  act  constituting  the  basis  of  the  presumption 
must  have  been  deliberate;  that  is,  accompanied  by  such 
circumstances  as  evidence  a  mind  fully  conscious  of  its 
own  purpose  and  design.  Anderson's  Law  Diet.,  title, 
"Deliberation":  Commonwealth  v.  Drum,  58  Pa.  9,  16. 
To  "deliberate"  is  to  weigh  the  motives  for  the  act,  its 
consequences,  the  nature  of  the  crime,  or  the  things 
connected  with  the  intention,  with  a  view  to  a  decision 
thereon.  It  implies  that  the  perpetrator  must  be  capable 
of  the  exercise  of  such  mental  powers  as  are  called  into 
use  by  the  consideration  and  weighing  of  the  motives 
and  the  consquences  of  the  act,  and  it  implies  the  posses- 
sion of  a  mind  capable  of  conceiving  a  purpose  to  act. 
Words  and  Phrases,  vol  2,  p.  1953.  The  eifect  of  the 
instruction  therefore  was  to  require  of  the  jury  the 
consideration  of  any  evidence  that  might  have  been 
offered  which  tended  to  support  such  a  defense,  and  to 
find  against  the  defendant  thereon,  before  the  presump- 
tion of  malice  could  be  indulged. 

It  necessarily  follows  from  these  considerations  that 
the  judgment  must  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 

Mr.  Justice  McBRmE,  having  presided  in  the  trial 
below,  did  not  participate  in  this  decision. 
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Argued  July  27,  decided  August  10,  1909. 
STATE  V,  TURPIN. 

[106  Pac.  488.] 
Obiminal.    Law  —  Termination    of   Tkial  —  Discharge   of    Dtttt  — 

AOQUITTAIi. 

Section  968,  B.  A  O.  Oomp.,  provides  that.  If  no  Judge  attends  on  the  day 
appointed  for  holding  a  court  before  4  o^clock  In  the  afternoon,  the  court  shall 
stand  adjourned  until  the  next  day  at  9  o'clock,  and  If  no  Judge  attend  on 
that  day  before  4  o'clock  in  the  afternoon,  it  shall  then  stand  adjourned  for 
the  term.  Defendant's  trial  was  commenced  on  October  88,  1907.  the  Jury 
Impaneled  and  testimony  taken,  but  the  next  day.  while  counsel  were  pro- 
ceeding with  their  argument,  Information  was  received  that  the  Governor  had 
proclaimed  that  day  a  legal  holiday,  whereupon  the  Jury  were  allowed  to  sep- 
arate until  the  next  Judicial  day.  A  succession  of  holiday  proclamations  fol- 
lowed each  day  until  the  6th  of  December,  when  an  interval  of  three  days 
ensued,  during  which  no  holidays  were  proclaimed.  On  December  8th  holi- 
days were  again  proclaimed,  and  continued  until  December  14th.  Held  that, 
no  court  having  convened  during  the  three  days'  Interval  between  the  holi- 
days declared,  the  court  stood  adjourned  for  the  term,  which  operated  as  an 
acquittal,  under  the  rule  that  a  discharge  of  the  Jury  without  legal  necessity 
therefor,  before  verdict,  amounts  to  an  acquittal. 

From  Linn:  George  H.  Burnett,  Judge. 

Statement  by  Mr.  Justice  McBRroE. 

Ralph  Turpin  was  arrested  and  brought  before  a 
justice  of  the  peace  in  Linn  County,  and  by  his  order 
held  to  answer  before  the  circuit  court  for  the  crime  of 
rape.  He  gave  the  usual  statutory  undertaking  of  bail 
in  the  sum  of  $1,000,  with  J.  H.  Turpin,  C.  H.  Devine 
and  J.  C.  Devine  as  sureties,  for  his  appearance  at  the 
trial  of  said  cause  in  the  circuit  court.  On  the  24th  of 
June,  1907,  he  was  duly  informed  against  for  said  crime 
of  rape,  and  arraigned  on  said  charge,  and  thereafter 
filed  his  plea  of  not  guilty  thereto.  On  October  28,  1907, 
the  cause  came  on  for  trial,  a  jury  was  impaneled,  and 
the  testimony  taken.  The  next  day,  while  counsel  were 
proceeding  with  their  argument,  information  was  received 
that  the  Governor  had  proclaimed  that  day  a  legal  holi- 
day, and  the  jury  were  allowed  to  separate  until  the 
next  judicial  day.  A  succession  of  holiday  proclamations 
followed  each  day  until  the  5th  day  of  December,  1907, 
when  an  interval  of  three  days  ensued,  during  which  no 
holidays  were  proclaimed.    On  the  8th  day  of  December 
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the  Governor  again  issued  a  proclamation  declaring  that 
day  a  legal  holiday,  and  continued  so  to  do  until  December 
14,  1907.  No  court  convened  during  the  three  days' 
interval  above  mentioned.  On  the  20th  day  of  January, 
1908,  the  court  made  an  order  directing  the  sheriff  to 
cause  defendant  Turpin  to  be  present  in  court  on  the  24th 
day  of  January,  1908,  and  ordered  that  he  be  prepared 
to  resume  the  trial  on  that  day.  On  the  day  appointed 
for  the  trial  the  court  convened,  with  the  jury  all  present, 
but  the  defendant  failed  to  appear,  and,  after  taking 
the  testimony  of  the  sheriff — which  was  to  the  effect  that 
he  could  not  find  the  defendant  after  diligent  search, 
and  that  he  had  fled  the  State — the  jury  were  excused 
from  further  attendance  on  the  court.  On  the  27th 
day  of  January,  1908  the  court  met  in  special  session, 
by  virtue  of  an  order  calling  a  special  term  of  said  court, 
and  at  the  said  special  term  the  cause  was  continued  by 
consent  of  the  parties  till  the  next  regular  term.  On 
March  9,  1908,  being  the  next  regular  term,  the  case 
was  called  for  trial,  but  the  defendant  failed  to  appear, 
and  his  default  was  duly  noted,  and  his  undertaking  of 
bail  declared  forfeited.  Thereupon  this  action  was  com- 
menced to  recover  $1,000,  the  amount  of  his  undertaking 
of  bail.     The  complaint  is  in  the  usual  form. 

Defendant's  answer,  among  other  things,  showed  the 
various  adjournments  of  court,  the  various  holiday 
proclamations  of  the  Governor,  the  fact  that  three  judi- 
cial days  had  intervened  in  which  no  court  had  been 
held;  and  claimed  that  by  reason  of  the  failure  of  the 
court  and  jury  to  convene  during  the  three  judicial  days 
intervening  between  October  29,  1907,  and  December  14, 
1907,  the  jury  was  discharged,  and  that,  having  been 
once  in  jeopardy,  he  could  not  thereafter  be  tried  for 
this  offense. 

A  reply  denied  the  new  matter  in  the  answer.  The 
plaintiff  moved  for  judgment  on  the  pleadings,  which 
was  granted,  and  from  this  judgment  defendants  appeal. 

•Reversed. 
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For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  Weatherford  &  Wyatt,  and  Mr.  N.  M.  Newport, 
with  oral  arguments  by  Mr.  James  K.  Weatherford  and 
Mr.  Newport. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  John  H.  McNary,  District  Attorney,  and  Mr.  Gale 
S.  Hill,  Deputy  District  Attorney,  with  an  oral  argument 
by  Mr.  Hill. 

Mr.  Justice  McBRms  delivered  the  opinion  of  the  court. 

Several  questions  are  raised  in  this  appeal;  but,  for 
the  reasons  hereinafter  indicated,  we  think  that  there 
is  one  which  decisively  settles  the  case,  and  renders  it 
unnecessary  to  consider  the  others.  The  jury  were  per- 
mitted to  separate  oii  the  29th  day  of  October,  1907, 
the  first  day  proclaimed  as  a  public  holiday.  On  the  5th, 
6th,  and  7th  days  of  December  no  proclamations  were 
issued,  and  these  were  judicial  days.  No  judge  was  in 
attendance,  and  no  court  held  on  either  of  these  days. 
In  consequence  of  this  failure  to  hold  the  court  it  stood 
adjourned  for  the  term,  and  the  jury  were  discharged. 
Section  953,  B.  &  C.  Comp.,  is  as  follows: 

**If  no  judge  attend  on  the  day  appointed  for  holding 
a  court,  before  four  o'clock  in  the  afternoon,  the  court 
shall  stand  adjourned  until  the  next  day  at  nine  o'clock; 
and  if  no  judge  attend  on  that  day,  before  four  o'clock 
in  the  afternoon,  it  shall  then  stand  adjourned  for  the 
term." 

A  discharge  of  the  jury  without  a  legal  necessity  there- 
for, before  verdict,  will  have  the  legal  effect  of  an 
acquittal.  State  v.  Richardson,  47  S.  C.  166  (25  S.  E. 
220 :  35  L.  R.  A.  238) ;  Teat  v.  State,  53  Miss.  439  (24  Am. 
Rep.  708) ;  State  v.  Smith,  44  Kan.  75  (24  Pac.  84:  8 
L.  R.  A.  774:  21  Am.  St.  Rep.  266) ;  State  v.  Nelson, 
19  R.  I.  467  (34  Atl.  990:  33  L.  R.  A.  559:  61  Am.  St. 
Rep.  780) ;  Commonwealth  v.  Fitzpatrick,  121  Pa.  109 
(15  Atl.  466:   1  L.  R.  A.  451:  6  Am.  St.  Rep.  757). 
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The  defendant  having  therefore  been  substantially 
acquitted  by  the  discharge  of  the  jury,  without  any 
physical  or  legal  reason  therefor,  his  presence  in  court 
at  any  subsequent  time  was  not  required. 

It  is  fair  to  the  court  below  to  say  that  this  condition 
of  affairs  arose  from  an  oversight  on  the  part  of  the 
Governor  in  not  notifying  the  public  that  the  holidays 
would  cease,  so  that  both  judge  and  jury  failed  to  dis- 
cover any  change  from  the  regular  holiday  system  that 
had  theretofore  prevailed  since  October  29th,  and  which 
was  again  resumed  on  December  8th.  But  this  fact 
could  not  change  the  effect  of  the  law  in  this  regard, 
nor  the  status  of  the  defendant.  It  has  been  repeatedly 
held  that,  whether  the  discharge  qf  the  jury  arose  from 
the  arbitrary  act  of  the  court,  or  from  some  mere  whim 
or  caprice  of  judge  or  jury,  or  from  some  accident  or 
blunder,  it  was  immaterial;  in  either  case  the  result 
would  be  the  same — ^the  discharge  of  the  defendant.  In 
Teat  V.  State,  53  Miss.  439  (24  Am.  Rep.  708),  the  rule 
is  stated  as  follows:  ''But  if  an  acquittal  would  ensue 
by  operation  of  law  from  a  discharge  proceeding  from 
tyranny,  it  must  spring  also  from  one  proceeding  from 
mere  whim  or  caprice;  and,  if  from  the  latter,  then 
equally  will  it  follow  where  the  discharge  of  the  jury  has 
been  caused  by  some  blunder  or  accident  with  which  the 
accused  had  no  connection." 

It  follows  from  these  views  that  the  court  below 'erred 
in  rendering  judgment  in  favor  of  plaintiff  and  against 
the  defendant,  and  its  action  is  reversed,  and  the  cause 
remanded,  with  directions  to  proceed  in  a  manner  not 
inconsistent  with  this  opinion.  Reversed. 
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Arirued  Aucrust  8,  decided  Aucrust  17,  1900. 

STATE  V.  WAI.8WORTH. 

[108  Pac.  516.] 

Homicide— Defense  of  Relative -Instructions. 

1.  Defendants,  father  and  son,  were  Indicted  for  murder.  The  son,  who 
fired  the  fatal  shot,  testified  that,  after  his  father  had  held  up  his  hands  In 
token  of  submission,  deceased  and  his  relatives  continued  shooting  Into  the 
bouse  where  the  son  found  bis  father  wounded  and  covered  with  blood,  and, 
believing  that  his  mother  was  also  in  the  house,  he  picked  up  his  father's  rifle 
and  flred  the  fatal  shot,  believing  his  own  life  and  that  of  his  mother  to  be  in 
danger.  Held,  that  the  court's  failure  to  charge  on  the  son's  right  to  protect 
his  mother  from  danger  from  an  alleged  unjustifiable  attack  on  the  house  by 
deceased  and  his  brother,  was  error. 

Homicide— Defense  of  Relative. 

2.  Where  one  of  the  defendants  honestly  believed  that  his  mother  was  in 
the  house  when  deceased  continued  to  shoot  at  or  into  the  house  without 
apparent  necessity,  defendant  was  entitled  to  act  on  appearances,  and  If  the 
circumstances  were  such  as  would  have  led  a  reasonably  prudent  man  to 
believe,  and  he  did  believe,  that  his  mother's  life  was  in  danger,  he  was 
entitled  to  shoot  in  her  defense. 

Homicide— Evidence— Th  RE  ATS. 

8.  Where  a  killing  is  not  deliberate  and  not  In  cool  blood,  previous  threats 
made  by  one  defendant  are  not  evidence  against  a  codefendant  who  had  no 
knowledge  thereof. 

Criminal  Law— Instructions— Threats. 

4.  Defendants'  requested  Instruction,  that  evidence  of  threats  against 
decedent's  family  oould  not  be  considered  as  against  one  of  the  defendants 
not  shown  to  have  had  any  knowledge  thereof,  was  properly  refused,  where 
it  further  stated  that,  if  the  jury  were  satisfied  from  the  evidence  as  to  which 
party  commenced  the  affray,  they  could  not  consider  the  evidence  of  threats 
as  against  either  defendant;  the  court  not  being  authorized  to  charge  that,  if 
one  item  of  relevant  evidence  satisfies  the  jury's  mind  on  a  given  point, 
another  item  on  the  same  point  may  be  rejected. 

From  Jackson:  Hiero  K.  Hanna,  Judge. 

Statement  by  Mr.  Justice  McBride. 

The  defendants,  Charles  H.  Walsworth  and  Nerval 
Walsworth,  were  jointly  informed  against  at  the  March 
term,  1908,  of  the  circuit  court  of  Jackson  County, 
Oregon,  for  the  crime  of  murder  in  the  first  degree, 
alleged  to  have  been  committed  upon  the  person  of 
James  F.  Mankin.  They  were  jointly  tried,  and  a  verdict 
of  guilty  of  murder  in  the  second  degree  was  rendered 
by  the  jury  against  each  of  them.  Following  this  verdict 
they  were  sentenced  to  a  term  in  the  penitentiary  for 
the  period  of  their  natural  lives,  and  it  is  from  this 
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judgment  of  conviction  and  sentence  that  they  prosecute 
this  appeal. 

The  State's  testimony  tended  to  show  that  defendants, 
Charles  H.  Walsworth  and  Norval  Walsworth,  are  father 
and  son,  and  that  James  F.  Mankin,  Henry  Mankin  and 
Carroll  Mankin  are  brothe^rs,  and  owned  a  small  house, 
situated  near  the  one  in  which  they  resided,  and  this 
house  was  occupied  at  the  time  of  the  homicide  by  the 
defendant  Charles  H.  Walsworth  and  his  family,  con- 
sisting of  the  defendants  and  Elizabeth  Walsworth,  the 
wife  of  defendant,  Charles  H.  Walsworth.  On  the  day 
of  the  homicide,  Henry  Mankin  came  to  the  place  where 
defendants  were,  for  the  purpose  of  serving  upon  the 
defendant,  Charles  H.  Walsworth,  a  notice  to  quit  the 
premises  then  occupied  by  him.  The  bill  of  exceptions 
shows  that  he  went  about  his  errand  in  a  peaceable 
manner,  and  politely  tendered  the  notice  to  quit  to  the 
defendant,  Charles  H.  Walsworth.  Thereupon  this  defend- 
ant engaged  in  a  dispute  with  the  said  Henry  Mankin 
and  made  an  indecent  remark  to  him  in  regard  to  the 
service  of  the  paper.  Thereupon  the  said  defendant 
Walsworth  drew  a  pitchfork  in  threatening  manner,  and 
with  this  instrument  he  then  threatened  Henry  Mankin. 
At  this  point  Henry  Mankin  picked  up  a  club,  and,  while 
these  two  men  were  facing  and  cursing  each  other,  Car- 
roll Mankin  approached  the  scene,  carrying  in  his  hand  a 
walking  stick,  which  he  was  using  as  a  cane.  Whereupon 
the  defendant,  Charles  H.  Walsworth  cried:  "Its  guns, 
guns  you  sons  of  bitches  want,  is  it?"  and  ran  to  the 
house  carrying  his  pitchfork  with  him.  As  soon  as 
defendant,  Charles  H.  Walsworth,  started  for  the  house, 
defendants,  Norval  Walsworth,  Bert  lUingsworth,  and 
Henry  Mankin  all  called  out  to  Charles  H.  Walsworth  that 
said  Carroll  Mankin  had  no  gun,  but  that  it  was  a  stick. 
There  is  no  evidence  in  the  bill  of  exceptions  to  dispute 
the  above  statement. 


Aug.  1909]  State  v.  Walsworth.  873 

The  evidence  of  the  State  tends  to  show  that  at  this 
time  Henry  Mankin,  Bert  Illingsworth,  and  Carroll  Man- 
kin  were  all  unarmed,  and  none  were  armed  until  after 
defendant,  Charles  H.  Walsworth,  had  fired  the  first 
shot.  Norval  Walsworth  ran  after  his  father  and  fol- 
lowed him  into  the  house.  The  defendant,  Charles  H. 
Walsworth,  then  appeared  in  the  doorway  and  fired  a 
shot  from  a  rifle  at  Henry  Mankin  and  James  F.  Mankin, 
who  had  just  come  unarmed  upon  the  scene.  At  this 
point  in  the  conflict,  Belle  Mankin,  a  sister  of  Henry, 
brought  out  from  the  Mankin  house,  first  a  shotgun,  and 
then  a  rifle;  the  shotgun  being  delivered  to  James  F. 
Mankin  and  the  rifle  to  Henry  Mankin.  Before  the  guns 
were  delivered  to  either  of  said  persons,  the  defendant, 
Charles  H.  Walsworth,  again  fired  a  gun  at  said  Henry 
Mankin  and  James  F.  Mankin.  During  all  of  this  time,  de- 
fendant, Norval  Walsworth,  remained  in  said  house,  and 
after  the  second  shot  was  fired  by  his  father  he  ran 
from  the  house  and  hid  behind  a  corner  thereof,  from 
which  point  he  presented  a  rifle  at  said  James  F.  Man- 
kin. Whereupon  James  F.  Mankin  fired  two  shots,  one 
at  defendant  Charles  H.  Walsworth,  and  one  at  defend- 
ant, Norval  Walsworth,  and  at  the  same  time  that  these 
two  shots  were  fired,  and  coincident  therewith,  Norval 
Walworth  fired  a  shot  at  James  F.  Mankin  with  a  gun, 
and  the  undisputed  evidence  shows  that  this  was  the 
shot  that  killed  James  F.  Mankin  on  the  date  named  in 
the  indictment  and  within  Jackson  County,  Oregon.  The 
shot  fired  by  James  F.  Mankin  at  Norval  Walsworth, 
wounded  the  said  Norval  Walsworth  in  the  face. 

The  evidence  of  the  State  tended  to  show  that,  after 
the  shooting  was  all  over,  the  witness  Floyd  Dyer  went 
to  the  front  door  of  the  Walsworth  house  and  found 
defendant,  Charles  H.  Walsworth,  lying  wounded  in  the 
doorway  with  a  38-caliber  Winchester  rifle  lying  by  his 
side.  The  evidence  of  the  State  further  tended  to  show 
that  Norval  Walsworth  fired  the  shot  the  killed  James 
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F.  Mankin  with  a  32-40  caliber  Marlin  rifle,  and  this 
was  the  same  gun  with  which  the  defendant,  Charles  H. 
Walsworth,  fired  the  first  shot.  The  evidence  of  the  State 
further  tended  to  show:  That,  after  James  F.  Mankin 
was  killed,  his  brother,  Henry  Mankin,  went  to  the  door 
of  the  house  in  which  the  defendant,  Charles  H.  Wals- 
worth, was;  that  both  men  were  armed  with  guns  and 
faced  each  other  and  presented  said  guns  at  each  other; 
that  thereupon  Henry  Mankin  fired,  and  said  shot  took 
effect  and  wounded  Charles  H.  Walsworth  in  the  head. 
The  evidence  of  the  State  further  tended  to  show  that, 
after  the  shooting  was  over,  defendants  and  each  of  them 
told  the  arresting  oflicer,  upon  separate  occasions,  that 
they  had  each  killed  the  deceased,  James  F.  Mankin. 
The  evidence  of  the  State  further  shows  that,  on  the  day 
prior  to  the  homicide,  the  defendant,  Charles  H.  Wals- 
worth, had  made  divers  and  sundry  threats  to  do  great 
bodily  injury  and  harm  to  members  of  the  Mankin  family, 
and  James  F.  Mankin,  and  Henry  Mankin.  There  was 
no  evidence  to  show  that  Norval  Walsworth  was  ever 
present  when  such  threats  were  made,  or  knew  of  their 
being  made,  but  defendant,  Norval  Walsworth,  while  on 
the  stand,  testified  to  nothing  concerning  these  threats  or 
his  knowledge  thereof. 

To  rebut  this  evidence,  defendants  testified  in  their 
own  behalf:  That,  when  James  F.  Mankin  came  upon 
the  premises  where  the  defendants  were,  the  said  defend- 
ant, Charles  H.  Walsworth,  went  to  the  house,  about  40 
yards,  where  he  met  the  Mankins,  and  came  to  the  door 
with  a  rifle,  and,  while  standing  in  the  door,  said  gun 
was  accidentally  discharged.  That  when  the  same  was 
discharged  the  defendant  went  into  the  house  and 
laid  the  gun  on  the  bed  and  came  to  the  door  of  the 
house  and  held  up  his  hands,  as  a  token  of  submission, 
and  requested  James  F.  Mankin  not  to  shoot.  At  that 
moment  he  was  fired  upon  by  James  F.  Mankin,  with  a 
shotgun,  the  shot  from  which  wounded  the  said  Charles 
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H.  Walsworth.  That  he  returned  to  the  house  and  sat 
down,  and  while  in  the  house  Norval  Walsworth  entered 
the  house  and  found  his  father  wounded  and  covered 
with  blood,  and  he  procured  the  rifle  his  father  had  laid 
on  the  bed  and  went  out  of  the.  back  door  of  the  house. 
That  when  he  appeared  at  the  comer  of  said  house  he 
was  fired  upon  by  James  F.  Mankin,  at  a  distance  of 
about  30  yards,  and  at  the  same  time  he  fired  the  shot 
which  killed  James  F.  Mankin.  The  defendants  further 
offered  testimony  to  the  effect  that  Elizabeth  Walsworth, 
the  wife  of  Charles  H.  Walsworth,  and  mother  of  Norval 
Walsworth,  at  the  very  beginning  of  the  affray,  left  the 
house,  being  the  scene  of  the  homicide,  and  went  to  the 
home  of  a  neighbor,  some  distance  away,  and  it  was 
from  there  she  heard  the  first  shot  fired;  but  her  son, 
Norval,  testified  that  during  the  affray  he  believed  his 
mother  to  be  in  the  house,  and  that  he  fired  the  shot 
which  killed  James  F.  Mankin,  because  he  believed  his 
mother's  life  was  in  danger  for  the  reason  that  James 
F.  Mankin  and  Henry  Mankin  were  shooting  at  said 
house  and  into  the  same.  Reversed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Robert  G.  Smith,  Mr.  E.  E.  Kelly,  and  Mr.  H.  L. 
De  Armond,  with  an  oral  argument  by  Mr.  Smith. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  B.  F.  Mulkey,  District  Attorney,  Mr.  Andrew  M. 
Crawford,  Attorney-General,  and  Messrs.  Colvig  & 
Reames,  with  an  oral  argument  by  Mr.  Clarence  L. 
Reames. 

Mr.  Justice  McBRroE  delivered  the  opinion  of  the  court. 

1.  As  will  appear  by  the  foregoing  statement,  the 
testimony  on  the  trial  was  very  conflicting.  It  is  such 
as  to  leave  little  doubt  that  defendant,  Charles  H.  Wals- 
worth, originally  began  the  affray  which  finally  termi- 
nated in  the  death  of  James  F.  Mankin.  There  was  some 
testimony,  however,  tending  to  show  that  after  Charles 
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H.  Walsworth  had  ceased  from  the  affray  and  gone  into 
the  house,  and  thereafter  returned  to  the  door  and  held 
up  his  hands  in  token  of  submission,  the  deceased  and 
his  relatives  followed  up  the  conflict  and  continued  firing. 
The  whole  of  the  testimony  in  detail  is  not  before  us; 
but  the  bill  of  exceptions  shows  that  there  was  enough 
along  the  line  above  indicated  to  be  submitted  to  a  jury, 
and  that  it  was,  in  fact,  submitted  to  them  with  very 
careful  and  correct  instructions  as  to  its  bearing  on  the 
case.  The  testimony  of  Norval  Walsworth  was:  That, 
after  the  alleged  renewal  of  the  conflict  by  deceased  and 
his  relatives,  he  went  into  the  house  and  found  his  father 
wounded  and  covered  with  blood,  and  his  rifle  lying  on 
the  bed;  that  at  said  time  he  supposed  his  mother  was 
in  the  house;  that  he  picked  up  his  father's  rifle  and 
went  out  of  the  door  believing  his  own  life  and  his 
mother's  to  be  in  danger  from  deceased  and  his  relatives, 
who,  as  he  claimed,  were  firing  at  and  into  the  house; 
that  at  the  time  he  fired  the  fatal  shot  he  believed  his 
own  life  and  his  mother's  to  be  in  danger.  There  is 
nothing  in  the  bill  of  exceptions  that  indicates  any  dis- 
position on  the  part  of  Norval  Walsworth  to  begin  an 
affray  with  deceased  and  his  relatives;  but,  on  the  con- 
trary, as  shown  by  the  bill  of  exceptions,  he  was  one 
of  the  parties  who  strove  to  allay  Charles  H.  Walsworth's 
anger,  or  fear,  by  calling  out  to  him  that  Carroll  Mankin 
had  no  gun,  but  only  a  cane  in  his  hand. 

2.  The  charge  of  the  court  admirably  stated  the  issues 
to  the  jury,  and  the  general  charge  upon  the  law  of  self- 
defense,  so  far  as  it  related  to  the  right  of  Norval  and 
Charles  H.  Walsworth  to  defend  themselves,  is  a  model 
charge;  but  the  court  entirely  omitted  to  charge  the  jury 
upon  the  right  of  defendant,  Norval  Walsworth,  to  pro- 
tect his  mother  from  danger  to  her  life  from  an  alleged 
unjustifiable  attack  upon  the  house  by  deceased  and  his 
brother.  If,  as  claimed  by  Norval  Walsworth,  his  father 
had  withdrawn  from  the  conflict  and  made  his  submis- 
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sion,  and  after  that  the  deceased  followed  up  the  conflict 
without  any  necessity,  or  apparent  necessity,  for  so  doing, 
and  continued  to  shoot  at  or  into  the  house  where  the 
mother  of  Norval  was  believed  by  him  to  have  been  at 
the  time,  he  had  a  right  to  act  upon  appearances,  and 
if  he  honestly  believed  that  his  mother  was  in  the  house, 
and  the  circumstances  were  such  as  would  have  led  a 
reasonably  prudent  man  to  so  believe,  and  at  the  same 
time  the  circumstances  were  such  as  induced  in  his  mind 
a  reasonable,  honest  belief  that  her  life  was  in  danger 
from  a  felonious  and  unnecessary  attack  by  deceased  upon 
the  house,  he  had  a  right  to  shoot  in  her  defense,  and 
the  refusal  to  so  instruct  the  jury  was  error. 

3.  The  request  of  the  defendants  for  an  instruction 
that  evidence  of  threats  against  the  Mankin  family  should 
not  be  considered  as  against  Norval  Walsworth,  would 
have  been  good  law  if  it  had  been  confined  simply  to 
that  proposition.  There  is  no  doubt  that  where  the  killing 
is  indeliberate,  and  not  in  cool  blood,  previous  threats 
made  by  one  defendant  are  not  evidence  against  a  co- 
defendant  who  had  no  knowledge  of  them. 

4.  The  requested  instruction  tendered  by  defendant 
went  further  than  this,  and  asked  the  court  to  instruct 
the  jury  that  if  they  were  satisfied  from  the  evidence  of 
those  who  witnessed  the  affray,  as  to  which  party  com- 
menced it,  they  should  not  consider  the  evidence  of  threats 
as  against  either  defendant.  We  do  not  understand  that 
it  is  the  province  of  the  court  to  instruct  a  jury  that, 
if  one  item  of  relevant  evidence  satisfies  their  mind 
upon  a  given  point,  another  item  of  relevant  evidence 
upon  the  same  point  should  be  rejected.  The  request 
was  loaded  down  with  a  palpable  error,  and  the  court 
was  not  bound  to  give  it. 

Other  instructions  of  the  court  are  challenged  in  the 
defendants'  brief ;  but  the  criticisms  are,  we  think,  merely 
verbal.  / 

Taking  the  charge  as  a  whole,  we  think  the  learned 
and  venerable  jurist  who  presided  at  the  trial  stated  the 
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law  clearly  and  correctly,  except  for  the  omission  hereto- 
fore adverted  to;  but,  for  that  error,  which  appears  to 
be  a  substantial  one,  the  cause  must  be  reversed,  and 
a  new  trial  granted.  Reversed. 


Submitted  on  briefs  August  10,  decided  August  17.  1009. 
GENNES  v.  PETERSON. 

[108  Pac.  615.] 

M0BTGAGB8—F0BKOLO8URE— Scope  op  Relief— Adverse  Olaims. 

The  only  proper  object  of  a  suit  to  foreclose  a  mortgage  being  to  bar  the 
mortgagor  and  those  claiming  under  him,  tlie  court  in  such  a  suit  had  no  Jur- 
isdiction to  determine  an  alleged  title  paramount  to  that  of  the  mortgagor, 
set  up  by  certain  of  the  defendants  in  an  answer  containing  a  prayer  only 
that  the  suit  be  dismissed  as  to  them. 

From  Crook:  William  L.  Bradshaw,  Judge. 

State  by  Mr.  Justice  Slater. 

This  is  an  ordinary  suit  by  Ole  Gennes  and  Nels  Layon 
to  foreclose  a  mortgage  on  the  N.  W.  Vl  of  section  8,  in 
township  17  S.,  of  range  11  E.  of  Willamette  Meridian, 
executed  by  the  defendants,  August  Peterson  and  Bertha 
Peterson,  on  January  8,  1907,  in  favor  of  plaintiffs  to 
secure  payment  of  the  former's  note  amounting  to  $2,000. 
J.  N.  Hunter  and  W.  H.  Staats  were  made  defendants  to 
the  suit;  the  complaint  as  to  them  alleging  that  "each 
claim  to  have  some  interest  in  or  claim  upon  the  real 
estate  described  in  the  second  paragraph  of  this  com- 
plaint, which  interest,  or  claim,  if  any,  is  wholly 
unfounded  and  in  fact  does  not  exist." 

The  Petersons  made  default;  but  Hunter  and  Staats 
answered  admitting  that  each  of  them  claimed  an  interest 
in  the  property,  but  denying  that  such  claim  was 
unfounded  and  does  not  exist,  and  as  an  affirmative 
defense  they  allege:  That  they  are  the  owners  in  fee 
simple  of  the  lands  described  in  the  complaint,  by  mesne 
conveyance  from  plaintiffs'  alleged  mortgagors,  ante- 
dating plaintiffs'  alleged  mortgage,  and  duly  recorded  in 
the  office  of  the  county  clerk  of  Crook  County,  long  prior 
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to  the  execution  of  the  plaintiffs'  alleged  mortgage ;  that, 
at  the  date  of  the  execution  of  plaintiffs'  mortgage, 
defendants'  title  to  said  lands  was  paramount  to  the 
title  of  plaintiffs'  mortgagors;  and  that  at  that  time 
the  latter  had  no  title  whatever.  They  prayed  for  a 
dismissal  of  the  suit  as  to  them. 

The  reply  denied  the  averments  of  the  answer. 

A  trial  was  had,  to  which  the  defendants  disclosed 
the  source  of  their  title  to  be  through  a  sale  of  said 
property  on  January  19,  1905,  on  an  execution  issued 
out  of  the  circuit  court  of  Crook  County  upon  a  judg- 
ment obtained  by  the  Theo.  Hamm  Brewing  Company 
against  August  Peterson  on  January  29,  1904.  Plaintiffs 
offered  in  evidence  the  patent  from  the  United  States  to 
August  Peterson  issued  on  September  10,  1906,  which 
recites  that  the  patentee  had  deposited  in  the  General 
Land  Office  a  certificate  of  the  register  of  the  land  office 
at  The  Dalles,  Oregon,  whereby  it  appears  that  he  had 
made  full  payment  for  the  land  under  the  act  of 
Congress  of  April  24,  1820.  No  other  proof  as  to  when 
Peterson  made  final  proof  and  payment  was  offered.  A 
decree  was  entered  foreclosing  the  mortgage  and  adjudg- 
ing: That  at  the  time  said  judgment  was  rendered, 
execution  issued,  and  the  sale  of  the  property  occurred, 
Peterson  had  no  attachable  interest  in  the  property; 
that  the  attachment,  sale,  and  sheriff's  deed  thereunder 
are  void;  that  Hunter  and  Staats  acquired  no  title  to 
said  property ;  that  the  mortgage  was  a  prior  and  existing 
lien  thereon;  and  that  they  are  barred  and  foreclosed 
of  all  rights,  claims,  or  equity  of  redemption  therein. 

From  this  decree  Hunter  and  Staats  have  appealed. 

Reversed. 

Submitted  on  briefs  under  the  proviso  of  Rule  16  of 
the  Supreme  Court.    50  Or.  580  (91  Pac.  IX.). 

For  appellant  there  was  a  brief  over  the  name  of 
Mr.  M.  R.  Elliott. 
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For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Spooner  &  Txvomey  and  Mr.  M.  E.  Brink. 

Mr.  Justice  Slater  delivered  the  opinion  of  the  court. 

It  is  claimed  in  the  appellants'  brief  that,  at  the  time 
the  land  was  attached  in  the  original  action  against 
Peterson,  he  had  made  his  final  proof,  paid  the  govern- 
ment price  for  the  land  in  controversy,  and  had  received 
the  receiver's  final  receipt  under  the  act  of  Congress 
known  as  the  "timber  and  stone  act"  (Act  June  3,  1878, 
c.  151,  §  1;  [20  Stat.  89:  U.  S.  Cbmp.  St.  1901,  p.  1545]). 
and  upon  this  assumption  under  the  holding  of  this  court 
in  Budd  v.  Gallier,  50  Or.  42  (89  Pac.  638),  it  is  main- 
tained that  Peterson  had  no  attachable  interest  in  the 
land.  There  is  nothing  in  the  record,  however,  to  estab- 
lish the  facts  upon  which  the  argument  is  based;  but, 
if  there  were,  we  have  come  to  the  conclusion  that  the 
court  had  no  jurisdiction  to  try  the  question  of  an  adverse 
legal  title  originating  prior  to  the  execution  of  the  mort- 
gage which  is  sought  to  be  foreclosed.  When  defendants 
alleged  in  their  answer  that  they  claimed  a  legal  title 
paramount  to  the  title  of  Peterson  at  the  time  he  executed 
the  mortgage  to  plaintiffs,  and  asked  that  the  suit  be 
dismissed  as  to  them,  it  was  the  duty  of  the  court  to 
grant  their  prayer.  The  only  proper  object  of  a  suit 
to  foreclose  a  mortgage  is  to  bar  the  mortgagor  and 
those  claiming  under  him;  and  adverse  claims,  whether 
originating  under  a  conveyance  by  a  third  party  prior 
to  the  mortgage,  or  subsequent  to  it,  or  under  a  con- 
veyance by  the  mortgagor  made  prior  to  the  mortgage, 
are  generally  matters  of  purely  legal  jurisdiction,  and 
do  not  come  within  the  cognizance  of  a  court  of  equity. 
Coiming  v.  Smith,  6  N.  Y.  82 ;  Emigrant  Ind.  Sav.  Bank 
V.  Goldman,  75  N.  Y.  127;  Ord  v.  Bartlett,  83  Cal.  428 
(23  Pac.  705)  ;  Tinsley  v.  Atlantic  Mines  Co.,  20  Colo. 
App:  61  (77  Pac.  12) ;  2  Jones  Mortgages,  (6  ed.)  §  1445; 
Wiltsie,    Mortgage   Foreclosure    (Kerr's    Supp.)    §  418. 
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At  the  close  of  section  1440  of  2  Jones,  Mortgages,  that 
author  says : 

"It  has  been  claimed,  however,  that  when  one  has 
been  made  a  defendant  in  a  foreclosure  suit,  and  has  set 
up  by  answer  a  paramount  title,  and  without  objections 
has  gone  to  trial  upon  that  issue,  he  cannot,  if  beaten, 
ask  a  reversal  on  the  ground  that  the  issue  was  not 
properly  triable  in  that  action;  but  the  authorities  do 
not  sustain  this  view.  All  the  title  a  mortgagee  can 
obtain  by  foreclosure  is  the  title  of  his  mortgagor,  and 
that  is  the  only  title  that  can  be  considered  in  the  fore- 
closure suit." 

We  are  of  the  opinion,  however,  that  the  question  there 
suggested  is  not  before  us,  because  these  defendants, 
while  they  alleged  a  paramount  title,  did  not  ask  that 
it  be  adjudicated  and  determined,  but  that  the  suit  be 
dismissed  as  to  them.  They  offered  sufficient  evidence 
to  show  the  origin  of  their  claim  of  title,  and  that  it 
antedated  the  giving  of  the  mortgage.  Whether  it 
amounted  to  a  title  was  not  for  the  court  to  determine, 
but,  for  lack  of  power  to  adjudicate  the  matter,  it  was 
bound  to  dismiss  the  suit  as  to  these  defendants. 

The  decree  will  therefore  be  reversed  so  far  as  it 
affects  them;  but,  as  to  the  foreclosure  of  the  mortgage, 
it  is  allowed  to  stand  without  prejudice  to  the  rights  of 
these  defendants  originating  prior  to  the  execution  of 
the  mortgage.  Reversed. 


Argued  July  27,  decided  August  17.  1909. 

STATE    u.  MII.L.ER. 

[108  Pac.  519.] 

Indictment  and  Infobmation— Form. 

1.  An  indictment.  In  general,  must  contain  a  specific  description  of  the 
offense,  and  not  merely  the  statement  of  a  conclusion  of  law. 

Indictment  and  Information— Statutory  Offense. 
8.  Where  a  statute  creates  and  defines  a  new  offense,  it  Is  sufficient  for  an 
indictment  thereunder  to  state  the  offense  in  the  language  of  the  statute. 

Indictment  and  Information— Lanquaqe  of   Statute— "Itinerant 

Vender." 
8.  Laws  1905,  p.  222.  prohibiting  any  itinerant  vender  or  hawker  of  any 
drug,  nostrum,  etc.,  for  the  treatment  of  any  disease  or  injury,  to  offer  the 
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same  for  sale  without  securing  a  lice  use  from  the  board  of  pharmacy*  as 
amended  by  Laws  1907,  p.  281,  defining  the  term  "Itinerant  vender"  to  include 
all  persons  who  carry  on  the  business  described,  by  passing  from  house  to 
house  or  by  haranguing  the  people  on  public  streets  or  in  public  places,  or 
use  the  customary  devices  for  attracting  crowds,  and  therewith  recommend- 
ing their  wares  and  offering  them  for  sale.  Held,  that  an  information  In  the 
language  of  the  statute  charging  that  defendant,  while  being  a  traveling 
vender  of  a  drug,  offered  to  sell  the  same  without  securing  a  license,  etc.,  waa 
not  demurrable  as  alleging  a  mere  conclusion  of  law  concerning  defendants 
occupation;  defendant  being  required  to  take  notice  that  it  was  Intended  to 
charge  that  he  was  an  "itinerant  vender"  as  defined  in  the  amendment. 

Statutes— Title—Plurality  of  Subjects. 

4.  Section  8806.  B.  &  O.  Comp.,  provides  for  examination  by  the  board  of 
pharmacy  of  applicants  to  determine  their  right  to  registration  as  pharma- 
cists, and  Section  8812  regulates  the  sale  of  poisons ;  both  sections  being  parts 
of  Act  February  21, 1891  (Laws  1891,  p.  157),  entitled  an  Act  "to  regulate  the  prac- 
tice of  pharmacy  and  the  sale  of  poisons  In  the  State  of  Oregon."  Held, 
that  Act  February  21. 1905  (Laws  1905,  p.  222),  entitled  "An  Act  to  amend  Sec- 
tions 8806,  8812,  of  Bellinger  and  Cotton's  Annotated  Codes  and  Statutes  of 
Oregon,  and  to  provide  for  the  licensing  of  itinerant  venders  of  all  drugs,  nos- 
trums, ointments,  and  providing  a  penalty  for  violation  thereof."  did  not  vio- 
late Section  20,  Article  IV,  Constitution  of  Oregon,  requiring  that  every  act 
shall  embrace  but  one  subject  and  matters  properly  connected  therewith, 
which  subject  shall  be  expressed  in  the  title. 

Constitutional  Law— Hawkers  and  Peddlers— Regulation— Police 
POWER— Equality— Classification. 

6.  Laws  1905,  p.  222,  requiring  itinerant  venders  of  drugs,  etc..  to  procure  a 
license  from  the  board  of  pharmacy,  as  amended  by  Laws  1907,  p.  281,  and  pre- 
scribing a  penalty  for  the  sale  of  drugs  by  an  Itinerant  vender  without  such 
license,  was  a  proper  exercise  of  police  power,  and  was  not  in  violation  of  Sec- 
tion 20,  Article  I.  Constitution  of  Oregon,  declaring  that  no  law  shall  grant 
any  class  special  privileges  or  immunities,  in  that  it  did  not  apply  equally  to 
all  citizens  in  the  State,  since  it  applied  equally  to  all  itinerant  venders  of 
drugs  which  was  proper  basis  of  legislative  classification. 

Constitutional  Law— Class  Legislation— Classification. 

6.  The  legislature.  In  passing  laws  regulating  hawkers  and  peddlers,  may 
divide  them  into  different  classes,  provided  the  classification  is  reasonable 
and  the  regulatory  provision  applies  equally  to  all  engaged  in  the  same  class. 

From  Grant:  George  E.  Davis,  Judge. 

Statement  by  Mr.  Justice  Slater. 

The  defendant,  J.  H.  Miller,  was  charged  upon  an 
information  filed  in  the  circuit  court  for  Grant  County 
with  having  violated  section  three  of  the  act  of  February 
21,  1905  (Laws  1905,  p.  223),  requiring  any  itinerant 
vender  or  hawker  of  any  drug,  nostrum,  ointment,  or 
application  of  any  kind  for  the  treatment  of  any  disease 
or  injury,  to  procure  a  license  therefor  from  the  Board 
of  Pharmacy  of  this  State  before  offering  for  sale  any 
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such  drug,  etc.  The  defendant  demurred  to  the  informa- 
tion. This  being  overruled,  he  was  tried  and  convicted 
of  the  charge,  and  has  appealed  from  the  judgment 
entered  against  him.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  James  K.  Weatherford  and  Mr.  Erret  Hicks,  with  an 
oral  argument  by  Mr.  Weatherford. 

For  the  State  there  was  a  brief  with  oral  arguments 
by  Mr.  Andrew  M.  Crawford,  Attorney  General,  and 
Mr.  John  W.  McCulloch,  District  Attorney. 

Mr.  Justice  Slater  delivered  the  opinion  of  the  court. 

1.  The  first  objection  raised  by  the  demurrer  to  the 
sufficiency  of  the  information  is  that  it  does  not  state  the 
facts  constituting  an  itinerant  vender,  or  hawker,  but 
pleads  a  conclusion  of  law.  The  allegation,  so  far  as 
material,  is  that  the  defendant,  "while  being  a  traveling 
vender  of  a  drug,  *  *  did  offer  for  sale  and  sell  to  Robert 
Stockdale,  a  drug,  etc."  It  is  contended  that  the  phrase 
"while  being  a  traveling  vender"  is  a  conclusion  of  law, 
and  does  not  state  a  fact.  The  general  rule  of  pleading 
is  that  the  indictment  must  contain  a  specific  description 
of  the  offense,  and  it  is  not  enough  to  state  a  mere  con- 
clusion of  law.    Wharton,  Crim.  PL  &  Pr.  §  154. 

2.  When,  however,  a  statute  creates  and  defines  a  new 
offense,  on  the  principles  of  common-law  pleading,  it  may 
be  said  that  it  is  sufficient  to  frame  the  indictment  in  the 
words  of  the  statute,  in  all  cases  where  the  statute  so 
far  individuates  the  offense  that  the  accused  has  proper 
notice  from  the  mere  adoption  of  the  statutory  terms 
what  the  offense  he  is  to  be  tried  for  really  is.  Wharton, 
Crim.  PI.  &  Pr.  §  220. 

3.  By  an  amendatory  act  of  February  25,  1907  (Laws 
1907,  p.  281) ,  the  meaning  of  the  term  "itinerant  vender," 
as  used  in  this  act,  is  defined  to  include  "all  persons  who 
carry  on  the  business  above  described,  by  passing  from 
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house  to  house,  or  by  harangumg  people  on  the  public 
street  or  in  public  places,  or  use  the  customary  devices 
for  attracting  crowds  and  therewith  recommending  their 
wares,  and  offering  them  for  sale."  By  referring  to  the 
law  on  which  the  charge  was  brought,  and  of  which  the 
defendant  is  bound  to  take  notice,  he  would  be  informed 
as  to  what  facts  constituted  an  "itinerant  vender."  The 
information,  being  in  the  language  of  the  statute  creating 
the  offense,  is  sufficient.  State  v.  Carr,  6  Or.  133;  State 
V.  Packard,  4  Or.  157;  State  v.  Ah  Sam,  14  Or,  347  (13 
Pac.  303)  ;  State  v.  Lee,  17  Or.  488  (21  Pac.  455) ;  State 
V.  Shaiv,  22  Or.  287  (29  Pac.  1028;  State  v.  Thompson, 
28  Or.  296  (42  Pac.  1002).  See,  also.  State  v.  Foster,  21 
R.  I.  251  (43  Atl.  66)  ;  State  v.  Duncan,  9  Port.  (Ala.) 
260;  Sterne  v.  State,  20  Ala.  43. 

4.  It  is  next  urged  that  the  act  of  February  21,  1905 
(  Laws  1905,  p.  222),  creating  the  crime  charged,  is  void, 
because  it  contravenes  in  two  particulars  Section  20, 
Article  IV,  Constitution  of  Oregon,  which  requires  that 
"every  act  shall  embrace  but  one  subject,  and  matters 
properly  connected  therewith,  which  subject  shall  be  ex- 
pressed in  the  title."  The  title  of  the  act  in  question  is 
as  follows:  "To  amend  Sections  3806  and  3812  of  Bel- 
linger and  Cotton's  Annotated  Codes  and  Statutes  of 
Oregon,  and  to  provide  for  the  licensing  of  itinerant 
venders  of  drugs,  nostrums,  ointments,  and  providing  a 
penalty  for  violations  thereof."  It  will  be  seen  that  the 
subject  matter  of  that  part  of  the  act  now  in  controversy 
is  sufficiently  stated  in  the  title  of  the  act,  and  it  must 
be  conceded  that  there  is  but  one  question  to  determine, 
viz :  Does  the  act  embrace  more  than  one  subject,  or  are 
there  two  subjects  embraced  therein  which  are  not  ger- 
mane each  to  the  other  ?  Section  3806  of  the  Code  pertains 
to  examination  by  the  Board  of  Pharmacy  to  determine 
the  qualification  of  applicants  for  registration  as  phar- 
macists, and  the  issuance  of  certificates  of  registration, 
and  Section  3812  to  the  regulation  of  the  sale  of  poisons. 
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Both  of  these  sections  are  parts  of  the  act  of  February 
21,  1891  (Laws  1891,  p.  157),  the  title  of  which  is:  "To 
regulate  the  practice  of  pharmacy  and  the  sale  of  poisons 
in  the  State  of  Oregon."  In  this  country  the  business  of 
a  "pharmacist"  and  a  "druggist"  is  one,  and  the  person 
who  prepares  and  compounds  medicines  also  sells  them, 
so  that,  in  popular  speech,  the  two  are  used  interchange- 
ably as  practically  synonymous,  and  it  was  with  the 
regulation  of  pharmacy  as  an  occupation,  or  business,  in 
relation  to  the  public,  not  only  in  compounding,  but  in 
selling  drugs  and  medicines,  that  the  act  of  1891  dealt; 
and  hence  to  regulate  and  prohibit  the  sale  of  drugs  or 
medicines  by  others  than  druggists  or  pharmacists  would 
be  germane  to  the  title  and  subject  of  the  act.  State  v. 
Donaldson,  41  Minn.  74  (42  N.  W.  781).  The  first  section 
of  the  act  of  1891  makes  it  unlawful  for  any  person  no: 
a  registered  pharmacist  to  conduct  any  pharmacy,  arug 
store,  apothecary  shop,  or  store  for  the  purpose  of 
retailing  as  well  as  compounding  medicines  or  poisons. 
So,  then,  the  independent  title  to  the  amendatory  act  of 
1905,  "to  provide  for  the  licensing  of  itinerant  venders 
of  drugs,  nostrums,  ointments,  and  providing  a  penalty 
for  violations  thereof,"  does  not  introduce  a  new  or  differ- 
ent subject  of  legislation,  but  is  further  legislation  upon 
the  same  subject.  The  act  therefore,  in  that  respect,  is 
not  in  contravention  of  that  provision  of  the  constitution. 
5.  It  is  also  suggested  in  the  brief  of  defendant's  coun- 
sel, but  not  elucidated  by  argument,  that  such  law  violates 
Section  20,  Article  I,  Constitution  of  Oregon,  which 
provides  that  "no  law  shall  be  passed  granting  to  any 
citizen  or  class  of  citizens,  privileges  or  immunities  which, 
upon  the  same  terms,  shall  not  equally  belong  to  all  citi- 
zens." The  recent  decision  of  this  court  in  State  v.  Wright, 
53  Or.  344  (100  Pac.  296)  is  cited,  and  solely  relied  upon 
by  the  defendant  to  sustain  the  suggestion  made;  but 
the  present  case  clearly  comes  within  the  exception  to 
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the  general  rules  there  announced.  It  was  there  held 
that  the  peddlers'  act  of  1905  (Laws  1905,  p.  339), 
requiring  a  license  to  peddle  stoves,  ranges,  wagons,  etc., 
operates  unequally  in  that  it  requires  one  peddling  two 
or  three  harmless  and  useful  articles  to  pay  a  fee  for 
the  privilege,  and  indirectly  permits  peddlers  of  other 
articles,  not  named  therein,  whether  harmful  or  not,  to 
do  so  without  restriction  or  limitation,  and  is  void  because 
it  is  arbitrary  and  class  legislation;  but  it  was  also  held 
that  the  State  may  impose  a  tax  or  require  a  license  from 
persons  engaged  in  certain  callings  or  trades,  without 
being  bound  to  include  all  persons  or  all  property  that  may 
be  legitimately  taxed  for  governmental  purposes,  but 
the  classification  must  be  on  some  reasonable  basis,  and 
the  law,  when  enacted,  must  apply  alike  to  all  engaged 
in  the  business  or  occupation.  The  court  was  unable 
to  discover  in  that  case  any  reasonable  basis  for  the 
distinction  undertaken  to  be  drawn  by  the  legislature 
between  the  right  to  peddle  stoves,  buggies,  or  fanning 
mills  (which  possessed  no  inherent  danger  to  public 
health  or  morals,  but  were  prohibited),  and  patent  medi- 
cines, dynamite,  and  poisons  (which  are  inherently 
dangerous,  but  the  sale  thereof  impliedly  permitted  by 
peddlers)  ;  and  hence  it  was  termed  an  "arbitrary 
distinction."  Mr.  Justice  Bean,  who  delivered  the 
opinion,  was  careful  to  state  at  the  very  threshold  of  the 
discussion  of  the  question  that  it  was  important  to  note 
that  the  case  he  was  considering  did  not  involve  the 
right  of  the  State  to  regulate  the  sale  of  articles  which 
are,  or  may  be,  injurious  to  the  public  health  or  morals. 
6.  It  was  expressly  conceded  that  the  legislature  may 
in  such  laws  divide  peddlers  into  different  classes;  but  it 
was  held  that  the  classification  must  be  on  some  reason- 
able basis,  and  the  law  when  enacted  must  apply  alike  to 
all  engaged  in  the  business  or  occupation.  Reasonable 
regulation  by  law  of  the  sale  of  drugs,  medicines,  and 
poisons  by  retailers  has  been  uniformly  upheld  as  a  valid 
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exercise  of  police  power.  14  Cyc.  1079.  The  object  of 
such  laws  is  the  protection  of  public  health,  Common- 
wealth V.  Zacharias,  181  Pa.  126  (37  Atl.  185) ;  and  stat- 
utes  requiring  itinerant  venders  of  drugs,  ^ho  publicly 
profess  to  cure  disease  thereby,  to  pay  a  license  fee,  have 
been  upheld  upon  the  same  grounds.  14  Cyc.  1083 ;  State 
V.  Gouss,  85  Iowa,  21  (51  N.  W.  1147) .  There  is  certainly 
a  reasonable  distinction  to  be  made  between  the  sale 
of  stoves  ranges,  wagons,  carriages,  fanning  mills,  on 
the  one  hand,  and  drugs,  nostrums,  ointments  and  applica- 
tions for  the  treatment  of  diseases  and  injuries.  The 
former  are  harmless  and  have  no  hidden  power  liable 
to  injure  public  health,  while  the  composition  of  the  latter 
is  generally  secret,  and  frequently  contains  deleterious 
elements  unknown  to  the  purchasers.  The  distinction 
arises  from  the  inherent  quality  of  the  articles  vended, 
and  not  from  the  character  of  the  persons  vending  them. 

We  are  of  the  opinion  that  the  classification  made  by 
the  law  is  reasonable,  and  within  the  power  of  the  legis- 
lature to  make.  The  law  is  of  uniform  operation.  It 
applies  alike  to  all  such  itinerant  venders,  and  its  privi- 
leges and  immunities  are  open  to  all  persons,  upon  the 
same  terms.  So  far  as  it  relates  to  the  objections 
suggested  and  considered  herein,  we  are  of  the  opinion 
that  the  act  is  a  valid  exercise  of  legislative  power. 

The  judgment  is  affirmed.  Affirmed. 


Arerued  April  1,  decided  June  16,  rehearlner  denied  Auffuat  17;  1000. 

ROGERS  V.  PORTLiAND   LiUMBER   CO. 

[102  Pac.  001;  106  Pac.  614.] 

MA8TKR  AND  SERVANT— INJURIKS  TO    SBRVANT— EMPLOYER'S    LIABILITY 

Act— Pleading. 
1.  To  entitle  an  Injured  employee  to  recover  under  Laws  1007,  p.  808, 
requiring  safeeruardlng  of  dangerous  machinery  In  mills  and  factories,  he 
must  plead  noncompliance  by  the  master  with  the  terms  of  the  aot;  that  the 
injury  was  the  result  of  such  noncompliance,  and  that  plaintiff  had  given 
notice  to  the  employer  within  six  months,  of  the  time,  place,  and  cause  of  the 
Injury. 
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■ * 

Master  and  Servant— Injuries  to  Servant— Nbgliobncb  of  Master- 
Question  FOR  Jury. 

2.  In  an  action  for  Injuries  to  a  servant  by  the  sudden  startlns  of 
machinery,  evidence  held  to  require  submission  of  the  question  whether  the 
injury  was  the  result  of  defendant's  neslisence,  to  the  Jury. 

Master  and  Servant— Injuries  to  Servant— Safeouardino  Gear- 
ing—Question FOR  Jury. 

8.  Where  a  machine,  by  which  plaintiff  was  Injured  while  assistinir  to 
repair  it,  was  liable  to  start  automatically,  whether  it  was  a  safe  place  for 
repairers  without  safefiruardiner  the  gearinfiTt  was  for  the  jury. 

Master  and  Servant— Injuries  to  Servant  -  Contributory  Negi.i<. 

GENCE. 

4.  Where  a  servant  was  injured  by  the  alleged  automatic  starting  of  a 
machine  as  he  was  assisting  in  repairing  the  same,  and  he  had  no  notice  that 
it  was  liable  to  start  automatically,  4ie  was  not  negligent  as  a  matter  of  law  in 
failing  to  take  a  safe  position,  and  the  question  of  assumed  risk  and  con- 
tributory negligence  were  for  the  jury. 

Master  and  Servant— In  juries  to  Servant— Dangerous  Machinery— 
Master's  Duty. 

6.  Where  a  servant  was  injured  by  the  automatic  starting  of  certain 
gearing,  while  he  was  repairing  a  chain  connected  therewith,  and  defendant's 
foreman  knew  that  it  was  liable  to  so  start,  it  was  defendant's  duty  to  take 
some  precaution  to  prevent  such  result. 

Master  and  Servant— Injuries  to  Servant— Knowledge  of  Fore- 
man—Defective Machinery— Question  for  Jury. 

0.  Knowledge  of  defendant's  foreman  that  certain  machinery  in  its  mill 
was  liable  to  start  automatically  was  the  knowledge  of  defendant,  and 
whether  it  was  negligence  for  defendant  to  leave  the  gearing  unguarded,  was 
a  question  for  the  jury. 

Master  and  Servant— Injuries  to  Servant— Cause  oj^  Accident. 

7.  Where  a  servant  was  Injured  by  the  sudden  starting  of  machinery 
while  he  was  repairing  it.  and  it  was  shown  that  the  machinery  was  liable 
to  start  automatically  by  the  vibration  of  other  machinery  in  motion, 
plaintiff's  failure  to  allege  or  prove  directly  what  caused  the  machinery  to 
start  was  not  fatal  to  a  recovery. 

From  Multnomah:  THpMAS  O'Day,  Judge. 

Statement  by  MR.  Justice  Eakin. 

This  is  an  action  for  personal  injuries  suffered  by 
plaintiff,  Joseph  M.  Rogers,  on  July  18,  1907,  while 
employed  in  defendant's  sawmill.  Plaintiff  was  employed 
as  an  assistant  to  Van  Loo,  a  millwright,  and,  at  the 
time  of  the  injury  complained  of,  he  was  helping  Van  Loo, 
in  the  line  of  his  duty,  in  repairing  one  of  the  chains 
used  in  transferring  timber  from  the  main  carriage  to 
the  pony  carriage,  which  conveys  the  timber  to  the  saw. 
The  cogwheel  gearing  in  which  plaintiff  was  injured  and 
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the  chain  upon  which  the  repairs  were  being  made  were 
situated  immediately  under  the  upper  floor  and  about 
seven  feet  above  the  lower  floor.  The  workmen,  in  making 
the  repairs,  stood  upon  a  wooden  horse  placed  on  the 
lower  floor.  While  thus  engaged  plaintiffs  jumper  caught 
in  the  gearing  and  pulled  him  into  it,  injuring  his  arm 
so  that  it  was  necessary  to  amputate  it  at  the  shoulder 
joint.  The  evidence  is  not  very  definite  as  to  the  gearing ; 
but,  as  we  understand  it,  the  power  is  transmitted  to 
the  cogwheel  gearing  and  shaft,  which  drives  the  chains, 
by  a  double  friction  driving  gear.  The  friction  gear 
consists  of  two  friction  wheels  constantly  revolving  in 
opposite  directions.  A  large  disc  or  wheel,  located 
between  them,  and  which  communicates  the  power  to 
the  cogwheel  gearing,  is  put  in  motion  by  contact  with 
one  or  the  other  of  the  friction  wheels.  It  is  controlled 
on  the  upper  floor  by  a  lever  and  is  stopped  by  placing 
the  disc  at,  what  witnesses  term,  "dead  center."  The 
arm  of  the  operating  lever  on  the  upper  floor  is  detachable 
at  the  floor,  leaving  a  short  portion  of  it  below  the  surface 
of  the  floor.  The  cogwheel  gearing  is  within  12  or  18 
inches  of  the  chain.  At  the  time  of  the  accident  the 
power  had  been  shut  off  and  the  lever  removed;  but 
there  is  a  conflict  in  the  evidence  as  to  whether  the 
gearing  had  ceased  moving,  when  plaintiff  commenced 
to  make  the  repairs,  or  was  still  revolving  by  its  own 
momentum.  Plaintiff  charges  negligence  on  part  of 
defendant —  ( 1 )  its  "failure  to  have  a  lock  upon  the  lever 
which  controlled  the  center  friction  wheel,  and  (2)  failure 
to  have  the  gearing  covered — and  alleges  that  the  gearing 
was  set  in  motion  in  some  manner  unknown  to  plaintiff. 
The  answer  denies  that  there  was  any  negligence  on 
defendant's  part,  and  alleges  that  plaintiff  assumed  the 
risk  of  injury  from  the  unguarded  gearing,  that  the 
injury  was  the  result  of  the  negligence  of  a  fellow  servant, 
and  alleges  contributory  negligence,  in  that  plaintiff 
voluntariy  took  an  unsafe  place  to  work  when  a  safe 
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place  was  available  to  him,  and  that  it  was  negligence 
for  him  to  commence  the  repairs  while  the  gearing  was 
in  motion. 

At  the  close  of  plaintiff's  evidence,  defendant  moved 
for  a  judgment  of  nonsuit,  for  the  reason  that  plaintiff 
had  failed  to  prove  a  cause  sufficient  to  be  submitted  to 
the  jury,  which  motion  was  denied.  At  the  close  of  the 
case  defendant  asked  the  court  to  direct  a  verdict  in  its 
favor,  which  was  denied.  These  two  rulings  are  the 
errors  relied  on.  Upon  the  trial  a  verdict  was  rendered 
for  plaintiff.    Defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Ralph  W.  Wilbur. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Henry  E.  McGinn. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

1.  Plaintiff,  in  his  brief,  relies  on  the  provisions  of 
the  act  of  February  25,  1907  (Laws  1907,  p.  302),  pro- 
viding for  safeguarding  dangerous  machinery  in  mills 
and  factories,  as  precluding  the  defense  that  plaintiff 
assumed  the  risk  of  unguarded  machinery.  To  entitle 
an  employee  to  recover  for  injuries,  resulting  from  a  viola- 
tion of  the  provisions  of  that  act,  it  is  necessary  to  plead 
noncompliance  by  the  employer  with  the  terms  of  the 
act,  and  that  the  injury  was  the  result  of  such  noncom- 
pliance, and  also  plead  a  compliance  by  plaintiff  with 
the  conditions  of  recovery  for  resultfng  injury  by  giving 
notice,  within  six  months,  to  the  employer,  of  the  time, 
place,  and  cause  of  the  injury.  There  is  no  suggestion 
in  the  pleadings  that  the  statute  has  been  violated  by 
defendant,  or  that  plaintiff  relies  upon  a  violation  thereof. 
Therefore  the  provisions  of  the  act  are  not  available  to 
plaintiff  in  this  action. 

2.  As  to  the  cause  of  the  injury,  the  evidence  tends 
to  show  that,  when  the  chain  broke,  Wallace,  the  operator, 


Aug.  1909]  Rogers  v,  Portland  Lumber  Co.  391 

set  the  lever  at  dead  center,  and  afterwards  notified 
plaintiff  and  Van  Loo  to  repair  the  same.  Moyer,  the 
sawyer,  says  that  after  this  "I  sawed  up  the  cant  on 
my  carriage,  and  turned  around  to  load  the  next  one, 
and  I  saw  this  17  (57)  foot  cant  lying  on  the  rolls,  and 
I  ran  for  the  lever  and  grabbed  it,  and  just  as  I  grabbed 
it  Mr.  Wallace  came  around  and  grabbed  it";  but  he 
thinks  he  did  not  move  it  off  center.  After  plaintiff 
fell  on  the  gearing.  Van  Loo  went  up  stairs  to  throw 
the  lever  off;  but  "the  lever  was  straight  up  and  down," 
and  he  did  not  touch  it.  "As  indicated  by  the  evidence, 
these  are  the  only  persons  who  were  near  the  lever.  We 
refer  to  this  evidence  to  show  its  tendency  to  establish 
that  the  lever  was  not  moved  from  the  center  by  the 
act  of  any  person.  Plaintiff  testified  that  the  gearing 
was  not  moving  when  he  started  to  fix  the  rivet  in  the 
chain,  while  Van  Loo  is  equally  as  positive  that  it  was 
still  running  by  its  own  momentum.  Van  Loo  says  that 
plaintiff's  being  caught  in  the  gearing  was  sufficient  to, 
and  did  stop  it,  which  further  tends  to  show  that  the 
power  was  not  on.  Wheeler,  who  was  a  millwright  em- 
ployed in  this  mill  in  June,  prior  to  this  accident,  was 
called  as  a  witness  by  defendant,  and  testified:  That, 
at  one  time,  when  he  was  helping  Kidd,  the  foreman, 
to  repair  the  chain,  the  disc  was  moving  rapidly,  and 
Kidd  told  him  to  see  if  there  was  any  space  between 
the  disc  and  the  friction  wheel;  that  Kidd  directed  him 
to  get  a  scantling  and  put  a  brake  on  it,  which  witness 
did,  and  stopped  it,  and  when  released  it  started  again, 
and  he  had  to  hold  it  with  t^e  scantling  until  the  repairs 
were  completed.  He  states  that  the  friction  was  not 
touching  by  three  sixteenths  of  an  inch,  and,  in  explaining 
the  cause  of  its  starting,  says: 

"Well  I  think  the  cause  of  that  was  that  the  connection 
between  the  lever  and  the  disc — ^that  is,  between  the  main 
lever  and  the  lever  that  works  the  box  back  and  forth, 
t(»  throw  the  disc  against  first  one  friction  and  then  the 
other — ^was  loose." 
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Plaintiff  says  the  gearing  was  not  moving  when  he 
commenced  the  repairs,  and  that  it  started  suddenly, 
causing  the  injury.  The  evidence  tends  to  establish  that 
the  gearing  was  stationary  when  plaintiff  commenced  to 
repair  the  chain,  and,  at  the  time  of  the  injury,  it  started 
automatically  by  reason  of  defects  in  the  machine  and 
the  lever  connections,  of  which  defendant  had  notice,  and 
was  sufficient  to  be  submitted  to  the  jury,  as  to  whether 
the  injury  was  the  result  of  the  negligence  of  defendant. 

3.  If  the  machine  was  liable  to  start  automatically, 
then,  whether  it  was  a  safe  place  for  the  repairers  to 
work  without  safeguarding  the  gearing,  was  a  question 
for  the  jury.  Although  the  gearing  was  located  out  of 
reach  of  the  ordinary  workmen,  yet  the  millwrights  had 
occasion  to  work  about  it  a  great  deal.  Van  Loo  says 
that  Rogers  helped  him  to  repair  that  chain  many  times, 
and  he  speaks  of  it  as  a  common  occurrence.  Wheeler 
testifies  that  he  helped  repair  it,  and  plaintiff  states  that 
he  helped  repair  it  ten  or  twelve  times,  and  that  it  broke 
very  frequently.  In  Geldard  v.  Marshall,  43  Or.  438  (73 
Pac.  330),  one  of  the  issues  was  practically  the  issue 
here — ^whether  there  was  any  evidence  from  which  the 
jury  could  have  found  negligence  on  the  part  of  defendant 
— in  regard  to  which  Mr.  Justice  Bean  says :  "It  is  not 
necessary  that  there  should  be  positive  proof  of  negligence. 
It,  like  any  other  fact,  may  be  inferred  from  the  circum- 
stances. There  may  be,  and  are,  cases  in  which  the 
master's  negligence  is  clearly  inferable,  although  there 
is  no  positive  proof  thereof.  The  rule  is  that  if  two 
inferences  may  be  legitimately  drawn  from  the  facts  in 
evidence,  one  favorable  and  the  other  unfavorable  to 
the  defendant,  a  question  is  presented  which  calls  for 
the  opinion  of  the  jury.  If,  however,  there  is  no  proof 
of  any  fact  by  which  the  defendant's  conduct  may  be 
ascertained,  there  is  nothing  for  the  jury.  The  mere 
proof  of  an  accident  therefore  ordinarily  raises  no  pre- 
sumption of  negligence;  but,  where  it  is  accompanied  by 
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proof  of  facts  and  circumstances  from  which  an  inference 
of  negligence  may  or  may  not  be  drawn,  the  case  cannot 
be  determined  by  the  court  as  a  matter  of  law,  but  must 
be  submitted  to  the  jury.  Griffin  v.  Boston  &  Albany  R. 
Co.,  148  Mass.  143  (19  N.  E.  166:  l.L.  R.  A.  698:  12 
Am.  St.  Rep.  526) ;  Mooney  v.  Connecticut  River  Lum.  Co., 
154  Mass.  407  (28  N.  E.  352) ;  Bamowsky  v.  Helson,  89 
Mich.  523  (50  N.  W.  989:  15  L.  R.  A.  33)  ;  Blanton  v. 
Dold,  109  Mo.  64  (18  S.  W.  1149).  Therefore  it  was  a 
question  for  the  jury  whether  the  gearing  was  liable 
to  start  automatically,  and  should  have  been  safeguarded. 
4.  As  to  the  question  of  contributory  negligence  by 
the  plaintiff,  it  is  alleged  in  the  complaint,  stated  in  the 
answer,  and  the  testimony  shows,  that  it  was  customary 
and  necessary  to  the  safety  of  the  workmen,  when  re- 
pairing the  chain  in  question,  to  stop  the  gearing.  Van 
Loo  says: 

"And  when  there  is  any  repairing  on  that,  they  pull 
that  lever  off  and  throw  it  down,  and  the  man  operating 
that  is  supposed  not  to  touch  it  unless  we  give  him  orders 
that  it  is  all  0.  K.  " 

There  is  testimony  tending  to  show  that  it  had 
stopped  when  plaintiff  approached  it.  If  so,  and  he  had 
no  notice  that  it  was  liable  to  start  automatically,  then 
the  questions  whether  he  had  a  right  to  rely  upon  the 
machine  remaining  stationary,  whether  he  assumed  the 
risk,  and  whether  it  was  negligence  for  him  to  work 
on  the  north  side  of  it,  although  it  might  have  been 
safer  on  the  other  side,  when  the  machine  was  in  motion, 
were  for  the  jury.  Donahue  v.  Drown,  154  Mass.  21  (27 
N.  E.  675)  ;  Blanton  v.  Dold,  109  Mo.  64  (18  S.  W.  1149). 

Both  the  questions  of  assumed  risk  and  contributory 
negligence  were  proper  questions  to  be  submitted  to  the 
jury  upon  the  evidence  adduced,  and  we  find  no  error  in 
the  denial  of  the  motion  for  nonsuit  or  for  a  directed 
verdict.  Affirmed. 
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Decided  August  17.  1909. 

On  Petition  for  Rehearing. 

[108  Pac.  614.] 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

The  basis  for  this  motion  is  that  the  cause  of  the 
accident  is  not  definitely  shown  by  the  evidence,  and  that 
therefore  the  liability  of  defendant  is  not  established, 
and  nonsuit  should  have  been  allowed. 

5.  The  complaint  alleges  "that  it  was  the  duty  of  the 
defendant  to  have  said  gearing  stationary  during  the 
time  that  plaintiff  and  those  employed  with  him  were 
engaged  in  repairing  the  chain,  and  this  is  conceded 
by  all  the  witnesses.  There  was  testimony  tending  to 
show  that  the  gearing  was  stopped  before  the  repairs 
were  commenced.  Plaintiff  had  a  right  to  act  on  the 
assumption  that  it  would  not  start  while  he  was  at  work 
upon  it,  and  the  evidence  indicates  that  it  was  not  started 
by  any  fellow  workman.  If  the  machinery  was  of  such 
character,  or  in  such  a  condition,  that  it  was  liable  to 
start  automatically  or  by  the  vibration  caused  by  other 
machinery  in  motion,  and  defendant  had  knowledge  of 
that  fact,  then  it  was  its  duty  to  provide  a  lever  lock, 
notwithstanding  it  was  not  usual  to  use  a  lock  on  such 
a  lever;  or,  if  not  practicable  to  use  a  lock,  then  to  use 
some  other  precautions  to  avoid  such  a  result. 

6.  As  stated  in  the  opinion,  there  was  evidence  tending 
to  show  that  defendant's  foreman  knew  by  his  own 
experience  a  short  time  before  that  the  gearing  was 
liable  to  start  automatically,  and  this  was  knowledge  by 
the  defendant,  and  the  proof  upon  these  questions  brings 
the  case  within  the  allegations  of  the  complaint,  and  was 
properly  submitted  to  the  jury.  The  evidence  upon  the 
question  as  to  whether  it  was  negligence  on  the  part 
of  the  defendant  to  leave  the  gearing  unguarded  was 
also  sufficient  to  take  the  case  to  the  jury,  regardless  of 
what  started  the  machinery.     We  have  not  based  this 
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decision  on  the  principle  of  res  ipsa  loquitur,  but  upon 
the  proof  tending  to  establish  defendant's  negligence. 

7.  It  is  not  fatal  to  plaintiffs  case  that  he  does  not 
allege  or  prove  directly  what  caused  the  machinery  to 
start.  As  said  in  Geldard  v.  Marshall,  43  Or.  438  (73  Pac. 
330),  cited  in  the  opinion,  if  there  are  circumstances 
proved  from  which  the  jury  can  properly  infer  negligence, 
it  is  sufficient  to  be  submitted  to  them.  Duntley  v.  Inman, 
42  Or.  334  (70  Pac.  529  :  59  L.  R.  A.  785),  cited  by 
defendant  to  the  effect  that  the  defendant  has  performed 
his  duty  when  he  has  furnished  such  appliances  as  are 
ordinarily  used  for  the  purpose  intended,  is  qualified  by 
the  condition  that  he  keep  them  in  proper  condition. 
In  that  case  it  is  said:  "In  some  instances  the  circum- 
stances attending  the  accident  may  be  sufficient,  if  unex- 
plained, to  justify  the  jury  in  drawing  an  inference  of 
negligence.  In  such  cases,  however,  the  physical  facts 
themselves  are  evidential"  and  speak  of  the  neglect. 

The  motion  for  rehearing  is  denied. 

Affirmed:  Rehearing  Denied. 


Argued  Jaly  28,  decided  Auffust  17.  1900. 
STATE   V.  GERMAIN. 

[108  Pac.  821.] 

Palsk  Pretenses— Elements  of  Offense— Passing  of  Title. 

1.  Id  order  to  sustain  a  conviction  of  false  pretenses,  the  prosecutor  must 
have  been  induced  to  part  with  the  title  to  the  property  of  which  he  was 
defrauded ;  mere  parting  with  possession  being  InsufiSclent. 

False  Pretenses— Elements  of  Defense— Passing  With  Title. 

S.  In  a  prosecution  for  obtaining  money  by  false  pretenses,  consisting  of 
directing  prosecutor  for  S7.60  to  an  alleged  employer  which  did  not  exist,  a 
recital  In  a  receipt  for  the  money  that  It  was  a  "deposit  made  subject  to 
securing  position"  "balance  due  thirty  days  from  beginning  work."  and  that 
it  would  be  refunded  In  case  the  applicant  should  produce  evidence  that  he 
had  applied  In  person  to  the  place  where  he  was  directed  and  failed  to  get  the 
situation,  did  not  indicate  that  defendant  received  the  money  as  bailee  and 
not  as  payment:  his  promise  to  refund  indicating  an  Intent  not  to  return  the 
Identical  money  received,  but  to  treat  the  money  as  payment  for  services, 
and  not  as  a  bailment. 

False  Pretenses— Repri-^entations. 

8.  Defendant  received  17.60  from  prosecutor,  and  executed  to  him  a  receipt 
for  that  sum,  for  which  defendant  agreed  to  furnish  correct  Information  by 
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which  prosecutor  should  be  enabled  to  secure  a  situation  as  lumberman  with 
the  "S.  B.  Lumbr.  Co.  at  city."  An  indictment  charged  that,  at  the  time  the 
receipt  was  given,  defendant  stated  to  prosecutor  that  such  lumber  company 
was  a  large  Arm,  partnership,  business,  or  corporation,  and  that  defendant 
knew  such  to  be  the  case.  Held,  that  defendant's  representation  that  there 
was  such  a  Arm  was  a  representation  of  an  existing  fact  on  which  a  prosecu- 
tion for  false  pretenses  could  properly  be  based. 

False  Pbbtbnsbs—Vabiancb— Evidence. 

4.  Where  an  indictment  for  false  pretenses  charged  that  defendant 
received  money,  evidence  showing  that  he  received  prosecutor's  check  on  a 
bank,  which  defendant  cashed  before  he  was  arrested,  did  not  constitute  a 
variance ;  the  check  being  merely  the  vehicle  by  which  defendant  obtained 
the  money. 

Fal.se  Pretense 4— Evidbnce^Ob a l.  Testimony— Corroboration. 

6.  Section  1819.  B.  A  O.  Oomp..  defining  "false  pretenses,"  does  not  require 
the  pretense  to  be  in  writing;  but  Section  1407  declares  that,  on  a  trial  for 
obtaining  from  any  person  any  valuable  thing  by  false  pretenses,  no  evidence 
can  be  admitted  of  a  false  pretense  expressed  orally  and  unaccompanied  by  a 
false  token  or  writing,  but  such  pretense  or  some  note  or  memorandum 
thereof  must  be  in  writing  and  either  subscribed  by  or  in  the  handwriting  of 
the  defendant.  Held^  that  such  section  does  not  require  that  the  memo- 
randum contain  the  whole  pretense,  but  that  it  should  accompany  and 
corroborate  the  oral  evidence  thereof,  and  hence,  where  the  fraudulent  repre- 
sentation was  In  writing,  parol  evidence  of  the  conversation  had  between 
prosecutor  and  defendant  at  the  time  was  admissible  to  corroborate  the 
writing. 

Criminal  Law— Pabol  Evidence. 

0.  Where  a  receipt  given  for  money  pursuant  to  alleged  fraudulent 
representations  contained  the  letters  "S.  B.  Lumbr.  Co.''  to  designate  the 
name  of  a  business  concern  to  which  prosecutor  was  referred  for  employment, 
parol  evidence  was  admissible  to  explain  the  meaning  of  such  letters  and 
abbreviations. 

Criminal  Law— Otheb  Offenses— Motive— Intent. 

7.  In  a  prosecution  for  false  pretenses,  testimony  concerning  similar 
offenses  was  admissible  to  show  motive  and  fraudulent  Intent. 

Cbiminal  Law— Evidence— Rebuttal. 

8.  Where,  In  a  prosecution  for  false  pretenses,  the  State  Introduced 
evidence  of  other  similar  offenses  to  show  motive  and  fraudulent  intent,  the 
court  properly  permitted  defendant  to  explain  the  transactions  proved  by 
the  State,  but  refused  to  allow  defendant  to  prove  additional  instances  not 
otherwise  referred  to,  in  which  he  had  returned  money  received  from 
employees  for  whom  he  had  failed  to  procure  employment. 

From  Multnomah :  Earl  C.  Bronaugh,  Judge. 

Statement  by  Mr.  Justice  McBride. 

Defendant,  B.  F.  Germain,  was  convicted  by  the  verdict 
of  a  jury  of  the  crime  of  obtaining  money  by  false 
pretenses  on  an  indictment,  the  caption,  omitting  title, 
and  charging  part  of  which  is  as  follows: 

"The  said  B.  F.  Germain  on  the  8th  day  of  December, 
A.  D.  1908,  in  the  County  of  Multnomah  and  State  of 
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Oregon,  then  and  there  doing  business  as  Germain's  High- 
Class  Information  Bureau  Company,  did  then  and  there 
knowingly,  falsely  represent  and  pretend  to  one  Henry 
M.  Clinesmith,  that  he,  the  said  B.  F.  Germain,  then  and 
there  had  a  position  with  the  Smith  Brothers  Lumber 
Company  of  the  city  of  Portland,  said  county  and  State, 
to  give  out  and  fill,  and  that  he,  the  said  B.  F.  Germain, 
could  procure  for  him,  the  said  Henry  M.  Clinesmith,  the 
said  employment,  and  that  a  certain  writing  of  the  tenor 
following,  to  wit:  'Germain's  High-class  Information 
Bureau  Co.,  B.  F.  Germain,  President  and  Manager.  None 
but  first  class  employees  registered  and  sent  out.  Phone 
A  2145.  Office  room  2-3  Benson  building.  Fifth  and 
Morrison  streets.  Portland,  Oregon,  Dec.  8,  1908.  Re- 
ceived from  H.  M.  Clinesmith  the  sum  of  $7.50,  for  which 
we  agree  to  furnish  correct  information  by  which  the 
above-named  employee  shall  be  enabled  to  secure  a  situa- 
tion as  lumberman  with  the  S.  B.  Lumbr.  Co.  at  city, 
wages  $150  per  month ;  failing  to  do  which,  we  promise  to 
refund  the  above  amount  paid  and  the  fare  for  transporta- 
tion actually  paid  to  and  from  the  place  where  said 
applicant  is  sent  by  said  agent  on  return  of  this  receipt, 
together  with  the  written  statement  from  the  employer 
or  other  evidence  that  the  applicant  has  applied  in  person 
at  the  place  to  which  he  is  directed  herein,  and  to  the 
person  to  whom  he  is  directed  herein  or  his  agent,  and 
could  not  get  the  situation.  B.  Germain,  Employment 
Agent' — there  being  written  on  the  top  thereof  and  across 
the  face  thereof  the  following  words  and  figures,  to  wit : 
'Deposit  made  subject  to  securing  position,  $7.50,  balance 
due  30  days  from  beginning  work.  Dec.  15th' —  then 
and  there  by  him,  the  said  B.  F.  Germain,  signed  in  the 
manner  and. form  aforesaid  and  delivered  to  and  accepted 
by  him,  the  said  Henry  M.  Clinesmith,  was  a  good  and 
valid  agreement  whereby  he,  the  said  Henry  M.  Cline- 
smith, could  then  and  there  secure  the  said  position, 
which  he,  the  said  B.  F.  Germain,  then  and  there  falsely 
represented  and  pretended  to  him,  the  said  Henry  M. 
Clinesmith,  that  he,  the  said  B.  F.  Germain,  then  and 
there  had  to  give  out  and  fill  as  aforesaid,  by  means  of 
which  s^id  false  pretenses  and  representations  aforesaid 
by  him,  the  said  B.  F.  Germain,  then  and  there  made  to 
him,  the  said  Henry  M.  Clinesmith,  then  and  there  be- 
lieved and  relied  on,  he,  the  said  B.  F.  Germain,  obtained 
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from  the  said  Henry  M.  Clinesmith,  and  he,  the  said 
Henry  M.  Clinesmith,  then  and  there  delivered  to,  and  he, 
the  said  B.  F.  Germain,  received  and  accepted  from  the 
said  Henry  M.  Clinesmith  in  consideration  of  and  as  a 
fee  for  procuring  the  situation  aforesaid,  the  sum  of 
$7.50  in  lawful  money  of  the  United  States  of  America, 
and  of  the  value  of  $7.50,  a  more  particular  description 
of  which  being  to  the  grand  jury  unknown,  and  of  the 
personal  property  of  the  said  Henry  M.  Clinesmith,  with 
intent  of  him,  the  said  B.  F.  Germain,  then  and  there  to 
cheat  and  defraud  him,  the  said  Henry  M.  Clinesmith, 
of  the  said  sum  of  money ;  whereas  in  truth  and  in  fact 
no  such  partnership,  business,  firm  or  corporation  known 
as,  existing  or  doing  business  as  the  Smith  Brothers 
Lumber  Company  then  and  there  existed  at  the  said 
city,  county  and  State,  and  the  said  Smith  Brothers  Lum- 
ber Company  was  then  and  there  a  fictitious  concern, 
and  the  said  B.  F.  Germain  did  not  then  and  there  have 
to  give  out  or  fill  the  said  position  of  employment  as 
aforesaid,  and  the  said  writing  was  not  a  good  nor  valid 
agreement,  whereby  the  said  Henry  M.  Clinesmith,  could 
then  and  there  secure  the  said  situation,  and  this,  the 
said  B.  F.  Germain,  then  and  there  well  knew,  contrary 
to  the  statutes  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  State  of  Oregon." 

Defendant  was  sentenced  to  imprisonment  in  the 
penitentiary  for  a  term  of  two  years,  and  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  and  oral  arguments 
by  Mr.  George  A.  Johnson  and  Mr.  John  A.  Jeffrey. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  Andrew  M.  Crawford,  Attorney  General,  Mr.  George 
J.  Cameron,  District  Attorney,  Mr.  Thad  W.  Vreeland 
and  Mr.  J.  K.  Page,  Deputy  District  Attorneys,  with  an 
oral  argument  by  Mr.  Vreeland. 

Mr.  Justice  MgBride  delivered  the  opinion  of  the  court. 

1.  The  first  objection  is  to  the  sufficiency  of  the  indict- 
ment. It  is  contended  that  the  receipt  shows  on  its  face 
that  the  prosecutor,  Clinesmith,  did  not  part  with  the 
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title  to  his  money,  but  only  with  the  possession  of  it, 
and  that,  as  the  crime  of  obtaining  money  under  false 
pretenses  is  committed  only  when  the  injured  party  is 
induced  to  part  with  the  title  to  his  property,  the  indict- 
ment does  not  state  facts  sufficient  to  constitute  a  crime. 
The  courts  have  held  with  practical  unanimity  that  the 
crime  for  which  the  defendant  was  convicted  is  not 
committed  unless  the  party  defrauded  is  induced  by  the 
false  pretense  to  part  with  the  title  to  his  property, 
and  that  the  mere  parting  with  the  possession  is  not 
sufficient.  State  v.  Anderson,  47  Iowa,  142;  Grunson  v. 
State,  89  Ind.  533  (46  Am.  Rep..  178);  Miller  v.  Com- 
monwealth,  78  Ky.  15  (39  Am.  Rep.  194) ;  People  v.  Ras, 
66  Cal.  423  (6  Pac.  1:  56  Am.  Rep.  102).  In  these  and 
in  many  other  cases  the  courts  hold  th§t  when  by  means 
of  fraud,  trick,  or  artifice,  the  possession  of  property  is 
obtained  with  felonious  intent,  and  the  title  still  remains 
in  the  owner,  the  crime  is  larceny;  but  if  the  title,  as 
well  as  the  possession,  is  parted  with,  the  offense  is  that 
of  obtaining  money  under  false  pretenses.  The  distinction 
is  a  very  fine  and  technical  one,  and  does  not  seem  to  be 
very  substantial,  but  is  very  tenaciously  adhered  to  by 
the  courts. 

2.  It  is  contended  in  this  case  that,  as  the  receipt  shows 
on  its  face  that  the  money  was  to  be  refunded  if  Cline- 
smith  failed  to  get  the  situation  applied  for,  and  because 
the  words  "deposit  made  subject  to  securing  position, 
$7.50,  balance  due  30  days  from  beginning  work,"  were 
written  across  the  face  of  the  instrument,  Clinesmith 
retained  the  property  in  the  money ;  the  defendant  being 
a  mere  bailee.  We  cannot  agree  with  this  view.  The 
receipt  contains  a  promise  to  refund  the  amount  paid 
and  the  fare  actually  paid  to  and  from  the  place  where 
said  applicant  should  be  sent  to  work,  in  case  applicant 
should  produce  evidence  that  he  had  applied  in  person 
to  the  place  where  he  was  directed  and  failed  to  get  the 
situation.     To  "refund"  means  to  repay,  to  pay  back, 
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and  we  are  of  the  opinion  that  the  title  passed  upon  the 
payment  of  the  money  to  defendant,  and  that  there  is 
nothing  in  the  instrument  itself  that  indicates  that 
defendant  was  to  return  the  identical  money  received. 
When  defendant  accepted  the  money,  he  accepted,  not 
as  a  bailee,  but  as  a  payment,  as  the  words  in  the  receipt 
"we  promise  to  refund  the  above  amount  paid,"  clearly 
indicate.    Rackliff  v.  Greenbush,  93  Me.  99  (44  Atl.  375). 

3.  It  is  also  contended  that  neither  the  indictment  nor 
the  proof  shows  the  existence  of  a  false  representation 
as  to  present  existing  fact,  which  is  always  a  necessary 
ingredient  of  the  crime  of  which  defendant  is  charged. 
The  copy  of  the  receipt  or  contract  set  forth  in  the 
indictment  contains  this  statement: 

"Received  from  H.  M.  Clinesmith  the  sum  of  $7.50, 
for  which  we  agree  to  furnish  correct  information  by 
which  the  above  named  employee  shall  be  enabled  to 
secure  a  situation  as  lumberman  with  the  S.  B.  Lumber 
Co.  at  city." 

The  indictment  alleges,  and  the  proof  shows,  that  when 
this  receipt  was  given  the  defendant  stated  to  Clinesmith 
that  the  Smith  Brothers  Lumber  Company  was  a  large 
firm  doing  business  in  the  city,  when  in  truth  and  in 
fact  there  was  no  such  firm,  partnership,  business,  or 
corporation,  and  that  defendant  knew  this  to  be  the 
case.  Here  was  a  representation  as  to  an  existing  fact, 
namely,  that  there  was  such  a  firm  as  that  indicated 
by  defendant.    The  indictment  is  sufficient. 

4.  It  was  claimed  on  the  argument  that  there  was  a 
variance  between  the  indictment  and  the  proof,  as  the 
evidence  showed  that  Clinesmith  gave  defendant  his 
check  on  a  Portland  bank,  while  the  indictment  alleges 
that  the  defendant  received  money.  The  evidence  also 
shows  that  defendant  cashed  the  check  before  he  was 
arrested.  The  check  was  the  mere  vehicle  by  which 
defendant  was  enabled  to  obtain  Clinesmith's  money,  and 
there  was  no  variance. 
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5.  It  was  also  claimed  that  there  was  error  in  per- 
mitting oral  evidence  of  the  conversation  between 
defendant  and  Clinesmith  at  the  time  the  money  was 
paid  to  defendant;  the  defendant  maintaining  that  no 
evidence  could  be  given  of  the  transaction  except  the 
receipt  itself.  We  do  not  so  understand  the  law.  In 
England,  and  in  many  of  the  states,  neither  the  false 
pretense  nor  the  evidence  of  it  is  required  to  be  in 
writing;  in  fact,  statutes  requiring  either  of  these 
requisites  are  the  exception,  rather  than  the  rule.  How- 
ever, in  this  State,  as  a  precaution  against  perjury,  the 
legislature  has  required  the  evidence  of  such  false  pre- 
tense to  be  accompanied  by  a  writing  or  some  false 
token.  Section  1812,  B.  &  C.  Comp.,  which  defines  the 
offense,  does  not  require  the  false  pretense  to  be  in 
writing,  so  that,  if  this  section  stood  alone,  no  written 
evidence  of  the  pretense  would  be  required;  but  section 
1407,  B.  &  C.  Comp.,  has  so  modified  the  rules  of  evidence 
that  evidence  of  a  false  pretense  must  be  accompanied 
by  a  false  token  or  writing.  Said  section  reads  as  fol- 
lows : 

"Upon  a  trial  for  having,  by  any  false  pretense,  obtained 
the  signature  of  any  person  to  any  written  instrument,  or 
obtained  from  any  person  any  valuable  thing,  no  evijdence 
can  be  admitted  of  a  false  pretense  expressed  orally 
and  unaccompanied  by  a  false  token  or  writing,  but 
such  pretense  or  some  note  or  memorandum  thereof, 
must  be  in  writing  and  either  subscribed  by  or  in  the 
handwriting  of  the  defendant." 

This  is  a  matter  of  procedure  and  evidence,  and  not 
of  pleading.  In  State  v.  Renick,  33  Or.  584  (56  Pac. 
275:  44  L.  R.  A.  266:  72  Am.  St.  Rep.  758"),  the  view 
above  taken  was  enunciated  by  this  court  in  the  following 
language:  "The  statute  has  also  made  it  an  offense 
for  any  person  to  obtain,  or  attempt  to  obtain,  with 
intent  to  defraud,  any  money  or  property  whatever  by 
any  false  pretense  or  by  any  privy  or  false  token.  (Citing 
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Section  1812,  B.  &  C.  Comp.)  The  evidentiary  matter 
necessary  to  support  the  charge  must  consist  of  a  false 
token  or  writing  accompanying  the  pretense.  (Citing 
Section  1407,  B.  &  C.  Comp.)"  While  the  precise  question 
involved  in  the  contention  at  bar  was  not  involved  in 
that  case,  it  is  cited  as  indicating  the  view  of  the  court 
that  the  pretense  itself  need  not  necessarily  be  in  writing, 
but  that  some  note  or  memorandum  thereof  in  writing 
was  necessarily  a  part  of  the  evidence  that  must  be  intro- 
duced in  order  to  sustain  a  conviction.  The  statute 
of  Indiana  on  the  subject  is  as  follows :  "Whoever  with 
intent  to  defraud  another  designedly  by  color  of  any 
false  token  or  writing  obtains  from  any  person  anything 
of  value,"  etc.,  It  will  be  seen  that  this  statute  differs 
from  ours,  in  requiring  the  pretense  to  be  in  writing, 
and  yet  in  construing  this  section  the  court  says:  "The 
appellant's  counsel  says  in  argument:  'I  claim  that  to 
make  a  case  under  the  present  statute  it  must  be  by 
color  of  a  false  token  or  writing  alone,  unaided  by  any 
verbal  false  pretense  or  representation;  that  the  false 
token  or  writing  must  be  of  such  a  character  that  a  person 
of  ordinary  caution  would  give  it  credit  without  relying 
upon  any  verbal  representation  whatever.'  We  do  not 
think  that  the  words  *by  color  of  any  false  token  or 
writing,'  as  used  in  the  statute,  should  receive  any  such 
rigid  or  literal  interpretation."  Wagoner  v.  State,  90 
Ind.  504,  507. 

6.  We  think  that  the  law  excluding  oral  evidence  of 
a  false  pretense,  unless  accompanied  by  some  note  or 
memorandum  thereof  in  writing,  was  passed  out  of 
abundant  caution  to  preserve  the  liberty  of  the  citizen, 
and  to  require  corroboration  of  oral  testimony  by  some 
memorandum  in  the  handwriting  of  the  person  accused. 
In  this  respect  we  think  the  rule  analogous  to  that  pre- 
scribed in  this  State  in  regard  to  the  testimony  of  an 
accomplice,  and  that  it  is  not  necessary  that  the  memo- 
randum should  contain  the  whole  pretense,  but  that  it 
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should  accompany  and  corroborate  the  oral  evidence  of 
the  pretense.  On  this  theory  the  evidence  of  the  con- 
versation between  defendant  and  Clinesmith  was  admis- 
sible. The  evidence  of  Clinesmith,  showing  the  intention 
of  the  parties  in  using  the  letters  "S.  B.  Lumbr.  Co.," 
was  not  only  admissible  on  the  ground  above  stated, 
but  also  for  the  reason  that,  where  abbreviations  are 
used  in  a  writing,  oral  evidence  is  admissible  to  show 
their  meaning.  1  Am.  &  Eng.  Enc.  (2  ed.)  p.  99;  La 
Vie  V.  Tooze,  43  Or.  590  (74  Pac.  210). 

7.  Testimony  concerning  similar  offenses  was  properly 
received  as  tending  to  show  motive  and  fraudulent  intent. 
State  V.  Briggs,  74  Kan.  377  (86  Pac.  447) ;  State  v. 
O'Donnell,  36  Or.  222  (61  Pac.  892).  In  the  case  of 
State  V.  Briggs,  supra,  will  be  found  a  copious  citation 
of  the  autnorities  sustaining  the  doctrine  herein  an- 
nounced. 

8.  The  defendant  offered  evidence  to  show  that  he 
had  returned  money  in  many  cases  where  parties  paying 
it  had  failed  to  get  employment;  but  the  evidence  was 
rejected.  We  think  the  ruling  of  the  court  was  proper. 
The  mere  fact  that  he  had  dealt  with  other  persons 
without  defrauding  them  was  not  evidence  that  he  had 
dealt  honestly  with  the  prosecuting  witness.  The  court 
ruled  that  he  could  go  into  and  explain  the  transactions 
introduced  in  evidence  by  the  State,  and  this  was  as  far 
as  he  had  any  right  to  introduce  testimony  as  to  his 
dealings  with  other  persosn. 

We  find  no  substantial  error,  and  the  judgment  will 
be  affirmed.  Affirmed. 


Arcrued  on  motion  to  dlflmlss  March  0,  decided  April  18«  1000:  arsrued  on  the 

merits  August  8.  decided  August  17. 1000. 

STATE   V.  MARTIN. 

[100  Pac.  1100;  108  Pac.  612.] 

Criminal  Law— Review— Record— Admission  of  Evidence. 
1.  In  the  absence  of  a  bill  of  exceptions,  alleged  error  In  the  admission  of 
evidence  is  unavallinir  on  review. 
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Criminal  Law— Appeal— Objections  to  Indictment— Waivkb. 

2.  Under  Section  1866.  B.  A.  C.  Comp.,  provldln&r  "that  the  objection  to  the 
Jurisdiction  of  the  court  over  the  subject-matter  of  the  Indictment,  or  that 
the  facts  stated  do  not  constitute  a  crime,  may  be  taken  in  the  trial  under  a 
plea  of  not  guilty,  or  in  arrest  of  Judflrment."  the  objection  that  the  facts 
stated  in  an  indictment  do  not  constitute  a  crime  may  be  raised  first  in  the 
appellate  court,  and  is  not  waived  by  faillnfir  to  demur  or  move  in  arrest  of 
judgment  in  the  trial  court. 

Criminal  Law— Review- Assignment  or  Errors. 

8.  The  error  relied  on  in  the  review  of  a  criminal  prosecution  should  be 
clearly  assigned,  so  that  the  district  attorney  has  notice  thereof. 

Criminal  Law— Review— Assignment  or  Errors. 

4.  The  objections  that  the  facts  stated  in  an  indictment  do  not  constitute 
a  crime,  or  that  the  trial  court  does  not  have  jurisdiction  of  the  offense,  may 
be  raised  in  the  appellate  court,  though  not  assigned  as  errors. 

Criminal  Law— Appeal— Review— Scope— Bill  or  Exceptions. 

6.  Where,  on  appeal  from  a  conviction,  there  is  no  bill  of  exceptions,  the 
sufficiency  of  the  information  is  the  only  subject  for  review. 

Indictment  and  Information— Inpormation— Form. 

0.  An  information  for  murder,  charging  that  defendant  on  May  1.  1906.  in 
M.  County,  did  then  and  there  unlawfully,  feloniously,  purposely,  and  of  his, 
the  said  defendant's,  deliberate  and  premeditated  malice,  kill  and  murder, 
one  W.,  by  then  and  there  unlawfully,  feloniously,  purposely,  and  of  his, 
the  said  defendant's,  deliberate  and  premeditated  malice,  striking,  hitting, 
and  beating  him,  the  said  W.,  with  a  sharp  Instrument,  a  more  particular 
description  of  which  is  to  the  district  attorney  unknown,  contrary  to  the 
statutes  made  and  provided,  and  against  the  peace  and  dignity  of  the  State, 
was  in  substantial  compliance  with  the  form  prescribed  by  Section  1804, 
B.  &  C.  Comp.,  and  form  1  of  the  appendix,  and  sufficient. 

Indictment  and  Information— Offense  Included  in  Charge. 

7.  Where  an  indictment  for  murder  In  the  first  degree  was  sufficient  to 
charge  manslaughter,  of  which  accused  was  convicted,  its  failure  to  suf- 
ficiently charge  murder  in  the  first  degree  was  not  material. 

From  Multnomah:     John  B.  Cleland,  Judge. 

Decided  April  18,  1009. 

On  Motion  to  Dismiss. 

[100  Pac.  1106.] 

Opinion  by  Mr.  Chief  Justice  Moore. 

1.  This  is  a  motion  to  dismiss  an  appeal.  The  errors 
relied  upon  in  the  brief  of  defendant's  counsel,  to  secure 
the  reversal  of  a  judgment  of  conviction  in  a  criminal 
action,  relate  to  the  admission  of  evidence;  but  as  the 
transcript  contains  no  bill  of  exceptions,  and  none  appears 
to  have  been  settled  or  allowed  by  the  trial  court,  the 
alleged  errors  are  unavailing.  State  v.  Kline,  50  Or.  426 
(93  Pac.  237.) 
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2.  The  defendant's  counsel  now  requests  permission  to 
challenge  the  sufficiency  of  the  indictment,  which,  it  is 
asserted,  appears  from  an  examination  of  a  copy  of  the 
judgment  roll  to  be  inadequate.  The  district  attorney 
resists  the  application,  contending  that,  where  errors 
declared  to  have  been  committed  in  the  trial  of  a  cause 
are  based  upon  evidence  not  contained  in  the  bill  of 
exceptions,  the  judgment  ought  to  be  affirmed,  citing  in 
support  of  that  principle  the  cases  of  Fisher  v.  Kelly, 
26  Or.  249  (38  Pac.  67),  and  Miles  v.  Swanson,  47  Or. 
213  (82  Pac.  954),  which  were  civil  actions.  In  crim- 
inal causes  the  statute  prescribes  the  several  grounds  of 
demurrer  to  an  indictment  (Section  1357,  B.  &  C.  Comp.), 
and  provides  that  when  the  defects  so  enumerated  appear 
on  the  face  of  the  pleading  they  can  be  taken  advantage 
of  only  by  demurrer,  "except  that  the  objection  to  the 
jurisdiction  of  the  court  over  the  subject-matter  of  the 
indictment,  or  that  the  facts  so  stated  do  not  constitute 
a  crime,  may  be  taken  at  the  trial,  under  a  plea  of  not 
guilty  and  in  arrest  of  judgment."  Section  1365,  B.  & 
C.  Comp.  In  construing  such  exception  in  State  v.  Mack, 
20  Or.  234  (25  Pac.  639),  and  in  commenting  upon  the 
sufficiency  of  an  indictment,  Mr.  Chief  Justice  Strahan 
says:  "But  here  the  error  is  in  the  judgment  roll,  in 
the  indictment  itself,  in  that  it  fails  to  charge  a  crime. 
Such  an  error  is  not  waived  by  silence  or  cured  by 
judgment."  A  headnote  to  that  case  is  as  follows :  "The 
objection  that  the  facts  stated  in  an  indictment  do  not 
constitute  a  crime  may  be  taken  for  the  first  time  in 
the  appellate  court,  and  is  not  waived  by  failing  to  demur 
or  move  in  arrest  of  judgment  in  the  trial  court."  The 
language  last  quoted  may  seem  broader  than  the  opinion 
warranted ;  but  we  believe  it  to  have  been  a  correct  state- 
ment of  the  law,  and  adopt  the  expression  as  applicable 
to  the  case  at  bar. 

3.  The  errors  relied  upon  to  secure  the  reversal  of  a 
judgment  in  a  criminal  action  ought  to  be  clearly  assigned 
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by  the  appellant,  so  that  the  district  attorney  would 
have  notice  thereof  and  be  prepared  to  controvert  the 
principles  involved. 

4.  Where,  however,  it  is  insisted  in  this  court,  for 
the  first  time,  that  the  facts  stated  in  the  indictment  do 
not  constitute  a  crime,  or  that  the  trial  court  did  not  have 
jurisdiction  of  the  subject-matter  of  the  offense  charged, 
such  objections  can  be  urged,  though  not  assigned. 

The  motion  should  be  denied ;  and  it  is  so  ordered. 

Motion  Denied. 


Decided  Ausast  17.  1900. 

On  the  Merits. 

[108  Pac.  512.] 

The  defendant,  Edward  Hugh  Martin,  was  convicted 
of  the  crime  of  manslaughter,  and  from  the  judgment 
and  sentence  following,  he  appeals. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  John  A.  Jeffrey,  Mr.  Seneca  Fonts,  Mr.  Clinton  A. 
Ambrose  and  Mr.  Charles  E.  Lenon.  with  an  oral  argu- 
ment by  Mr.  Jeffrey. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  Andrew  M.  Crawford,  Attorney  General,  Mr.  George 
J.  Cameron,  District  Attorney,  Mr.  John  J.  Fitzgerald, 
and  Mr.  J.  H.  Page,  Deputy  District  Attorneys,  with  an 
oral  argument  by  Mr.  Page. 

Mr.  Justice  Slater  delivered  the  opinion  of  the  court. 

5.  The  defendant  was,  by  information,  charged  with 
the  crime  of  murder  in  the  first  degree,  and  upon  trial 
was  convicted  of  manslaughter.  The  charging  part  of 
the  information  is  as  follows: 

"The  said  Edward  Hugh  Martin,  on  the  1st  day  of 
May,  A.  D.  1908,  in  the  County  of  Multnomah  and  State 
of  Oregon,  then  and  there  being,  did  then  and  there  un- 
lawfully, feloniously,  purposely,  and  of  his,  the  said 
Edward    Hugh    Martin's,    deliberate   and    premeditated 
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malice,  kill  and  murder  one  Nathan  Wolff,  by  then  and 
there  unlawfully,  feloniously,  purposely,  and  of  his,  the 
said  Edward  Hugh  Martin's,  deliberate  and  premeditated 
malice,  striking,  hitting,  and  beating  him,  the  said  Nathan 
Wolff,  with  a  sharp  instrument,  a  more  particular  descrip- 
tion of  which  is  to  the  district  attorney  unknown,  con- 
trary to  the  statutes  made  and  provided,  and  against  the 
peace  and  dignity  of  the  State  of  Oregon. 

From  the  judgment  entered  against  him,  the  defendant 
has  appealed;  but,  having  failed  to  procure  and  file  a 
bill  of  exceptions,  the  only  subject  of  inquiry  is  the  suffi- 
ciency of  the  information. 

6.  It  is  urged  in  his  behalf  that  there  is  no  crime 
charged  because  there  is  a  failure  to  allege:  (1)  Both  an 
intent  to  assault  and  an  intent  to  kill;  (2)  malice  afore- 
thought  in  words  which  will  bear  no  other  reasonable 
construction,  both  as  to  the  wounding  and  the  killing; 
and  (3)  the  time  of  the  death  of  the  person  assaulted. 
In  support  of  these  several  propositions,  it  is  claimed  that 
that  part  of  the  information  preceding  the  word  "by"  is 
not  of  the  charging  part,  and  states  only  a  conclusion  of 
law.  The  following  cases  are  some  of  those  particularly 
urged  upon  our  attention  as  holding  in  accord  with  coun-' 
sel's  contention:  Fouls  v.  State,  8  Ohio  St.  98;  Kain  v. 
State,  8  Ohio  St.  307;  Schaffer  v.  State,  22  Neb.  557  (35 
N.  W.  384:  3  Am.  St.  Rep.  274) ;  State  v.  Linhoff,  121 
Iowa,  632  (97  N.  W.  77) ;  People  v.  Cox,  9  Cal.  32.  The 
indictments  there  considered  were  attempted  to  be  drawn 
in  form  as  at  common  law.  For  instance,  in  Fonts  v. 
State,  8  Ohio  St.  98,  which  seems  to  be  a  leading  case,  the 
indictment  was  intended  to  charge  murder.  First  there 
is  alleged  in  legal  terms,  with  words  descriptive  of  the 
intent  and  premeditated  malice,  a  felonious  assault  with 
a  certain  weapon  inflicting  a  particular  mortal  wound, 
describing  it,  which  resulted  in  death  at  the  instant  or 
at  a  subsequent  time.  Because  the  indictment  did  not 
contain,  in  the  description  of  the  crime,  a  direct  and 
specific  averment  of  a  purpose  or  intent  to   inflict  a 
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mortal  wound,  or  to  kill,  it  was  held  insufficient;  but, 
to  avoid  the  involved  and  technical  circumlocution  of  the 
common  law,  our  statute  has  modified  and  simplified  the 
form  of  charging  such  crimes  by  permitting  the  direct 
averment  of  the  intent,  malice  aforethought,  and  the 
result  of  the  assault  combined  in  these  words :  That  the 
accused  at  a  specified  time  and  place,  purposely  and  of 
his  premeditated  malice,  killed  C.  D.  by  shooting  him 
with  a  gun  or  pistol,  etc.  In  charging  the  crime  in  the 
information  under  consideration,  some  amplification  of 
the  form  has  been  indulged  in,  but  not,  we  think,  to  its 
material  detriment.  It  is  a  sufficient  answer  to  say  that 
the  language  employed  is  substantially  the  same  as  that 
authorized  by  the  Code,  which  has  been  repeatedly  sanc- 
tioned by  this  court.  State  v.  Dodson,  4  Or.  64 ;  State  v. 
Brown,  7  Or.  186;  State  v.  Wright  19  Or.  258  (24  Pac. 
229) ;  State  v.  Childers,  32  Or.  119  (49  Pac.  801) .  Section 
1304,  B.  &  C.  Comp.  gives  a  general  form  of  indictment, 
and  in  the  section  next  following  provides  that:  "The 
manner  of  stating  the  act  constituting  the  crime,  as  set 
forth  in  the  appendix  to  this  Code,  is  sufficient  in  all 
cases  where  the  forms  there  given  are  applicable,  and 
in  other  cases  forms  may  be  used  as  nearly  similar  as 
the  nature  of  the  case  will  permit."  Form  No.  1  of 
the  appendix  provides  a  form  for  the  charging  part  of 
an  indictment  for  murder  in  the  first  degree,  which  is 
subiftantially  that  used  in  this  instance. 

7.  It  might  be  said  that  the  consideration  of  the  first 
two  points  urged  is  not  necessary  to  a  decision  of  the 
case,  for  they  are  concerned  only  with  the  charge  of 
murder  in  the  first  degree,  while  the  information  is  clearly 
sufficient  to  charge  manslaughter,  of  which  the  defendant 
was  convicted. 

Finding  the  information  sufficient  to  support  the  judg- 
ment, it  is  therefore  affirmed.  Affirmed. 
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Submitted  on  briefs  August  6,  decided  August  24.  1009. 

STATE  V,  MOXIiBY. 

[106  Pae.  066.] 

CRiMiNAii  La,w~Labcbny— Accomplices. 

1.  In  view  of  the  statute  by  its  terms  making  larceny  and  the  receiving  of 
stolen  goods  distinct  offenses,  where  defendant  had  nothing  to  do  with  the 
unlawful  taking  of  a  horse,  his  subsequent  purchase  of  the  animal  did  not 
make  him  an  accomplice,  even  if  he  had  knowledge  of  the  previous  theft. 

LABCBNY— SUFFICIBNCY  OF  EVIDENCE. 

2.  Evidence  field  sufficient  to  justify  a  conviction  of  general  larceny  of  a 
horse,  and  not  of  a  larceny  by  altering  a  brand. 

From  Wallowa:  John  W.  Knowles,  Judge. 

Statement  by  MR.  Justice  McBride. 

Defendant,  J.  A.  Moxley,  was  indicted  jointly  with  one 
J.  H.  Howard  by  the  grand  jury  of  Wallowa  County,  for 
the  crime  of  larceny  of  a  gelding,  and  upon  the  trial 
was  convicted  and  sentenced  in  imprisonment  in  the 
pentientiary,  from  which  judgment  he  appeals. 

On  the  trial  Iven  Stevens  testified:  That  he  had  been 
employed  for  about  two  years  by  Samuel  Wade,  president 
of  the  Wallowa  Stock  Protective  Association,  to  detect 
and  bring  to  punishment  persons  engaged  in  stealing 
stock.  That  he  went  to  defendant's  place  about  June 
20, 1908,  and  went  to  work  for  him  building  fence.  That 
about  June  21st  he  had  a  talk  with  defendant,  in  which 
it  was  agreed  that  defendant,  Howard,  and  himself  should 
engage  in  stealing  horses  off  the  range,  and  run  them  over 
into  the  State  of  Washington.  That  in  pursuance  of  that 
agreement  he  and  Howard  did  run  seven  head  over  into 
Washington  about  July  20th,  and  traded  them  off;  wit- 
ness receiving  as  his  share  of  the  proceeds  a  hack  and 
set  of  harness,  which  he  subsequently  traded  to  defendant 
for  the  horse  in  controversy.  Witness  claimed  that  in 
driving  the  horses  into  Washington,  and  in  his  associa- 
tions with  Moxley  and  Howard,  he  was  acting  solely  for 
the  purpose  of  detecting  and  bringing  to  punishment  the 
persons  guilty  of  horse  stealing.  The  State  put  the  presi- 
dent of  the  stock  association  on  the  stand  to  show  the 


410  State  v.  Moxley.  [54  Or. 

nature  of  Stevens'  employment;  but,  upon  the  objection 
of  the  defendant,  the  evidence  was  excluded.  Stevens 
also  testified :  That  when  h^  went  to  Moxley's  place  the 
horse  in  controversy  was  already  there  in  defendant's 
pasture;  that  the  brand  had  been  altered  before  he  saw 
it;  that  defendant  told  him  that  the  horse  belonged  to 
Jim  McAllister;  and  that  he  and  Howard  had  changed 
the  brand  from  a  figure  "6"  to  a  double  "B,"  and  advised 
him  when  he  traded  for  the  animal  to  make  the  brand 
a  little  plainer.  He  took  the  horse  from  Moxley's  pasture 
to  that  of  Jack  Johnson,  and  told  Johnson  that  it  was 
a  "crooked"  horse,  meaning  a  stolen  animal,  and  asked 
Johnson  to  particularly  notice  the  brand. 

Subsequently  defendant  and  Howard  were  arrested  for 
the  theft  of  the  horse,  and  Howard  pleaded  guilty  and 
was  used  as  a  witness  against  defendant  on  the  trial. 
Howard  testified:  That  late  in  May,  1908,  he  and  the 
defendant  were  riding  on  the  range  where  this  horse 
was  running,  and  defendant  said  that  he  wanted  it ;  that 
about  June  1st  he  stole  the  horse  and  took  it  to  defendant's 
ranch;  that  later  he  and  defendant  altered  the  brand  on 
it;  that  the  horse  was  stolen  before  they  had  any  under- 
standing with  Stevens  about  running  horses  over  into 
Washington;  and  that  Stevens  never  had  anything  to 
do  with  taking  this  horse.  The  evidence  showed  that  the 
horse  in  controversy  was  not  among  the  number  that 
were  taken  over  into  Washington,  but  remained  at 
defendant's  until  Stevens  traded  for  it  and  took  it  away. 
There  was  no  testimony  as  to  the  taking,  except  that 
of  Stevens  and  Howard.  The  evidence  showed  that 
McAllister  was  the  actual  owner  of  the  animal.  The 
court,  among  other  things,  instructed  the  jury  that  How- 
ard, under  his  own  testimony,  was  an  accomplice,  and 
that  they  could  not  convict  the  defendant  upon  his  uncor- 
robated  testimony.  Defendant's  counsel  requested  the 
court  to  charge  the  jury  that  witness  Stevens  was  also 
an  accomplice,  which  request  was  refused.    Counsel  also 
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requested  the  court  to  charge  the  jury  that,  if  they  found 
from  the  testimony  that  Stevens  was  an  accomplice, 
they  could  not  convict  defendant  upon  his  testimony 
unless  it  was  corroborated,  which  the  court  also  refused 
to  do,  and  the  refusal  to  give  these  two  instructions  is 
assigned  as  error.  Affirmed. 

Submitted  on  brief  under  the  proviso  of  Rule  16  of 
the  Supreme  Court.  50  Or.  580  (91  Pac.  XII). 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Burleigh  &  Boyd. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  Andrew  M.  Crawford,  Attorney  General  and  Mr. 
Francis  S.  Ivanhoe,  District  Attorney. 

Mr.  Justice  McBride  delivered  the  opinion  of  the  court. 

1.  The  only  witnesses  as  to  Stevens'  connection  with 
regard  to  the  horse  in  controversy,  are  Stevens  himself 
and  Howard.  Both  of  these  witnesses  agree  that  the 
horse  had  been  taken  from  the  range  and  turned  into 
Moxley's  pasture  before  any  arrangement  or  talk  was 
had  with  Stevens  about  gathering  up  the  herd  that 
was  subsequently  taken  to  Washington.  There  was  no 
testimony  that  Stevens  had  anything  to  do  with  the 
taking  of  the  horse  in  question,  and,  this  being  the  case, 
his  subsequent  purchase  of  the  animal  would  not  make 
him  an  accomplice,  even  if  he  had  knowledge  of  the  pre- 
vious theft.  Blackstone,  Book  4,  p.  38;  Harris  v.  State, 
75  Tenn.  124 ;  Springer  v.  State,  102  Ga.  447  (30  S.  E. 
971).    Blackstone  states  the  rule  as  follows: 

"An  accesory  after  the  fact  may  be  where  a  person, 
knowing  a  felony  to  have  been  committed,  receives,  re- 
lieves, comforts  or  assists  the  felon.  *  *  To  buy  or  receive 
stolen  goods,  knowing  them  to  be  stolen,  falls  under  none 
of  these  description.  It  was  therefore  at  common  law 
a  mere  misdemeanor,  and  made  not  the  receiver  accessory 
to  the  theft,  because  he  received  the  goods  only,  and  not 
the  felon." 
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In  the  case  at  bar  the  larceny  was  complete,  according 
to  all  the  testimony,  before  Stevens  had  anything  to  do 
with  the  animal.  The  defendant  had  selected  it  upon 
the  range  and  suggested  to  Howard  to  steal  it,  and  he 
and  Howard  together  had  rebranded  it  and  turned  it 
into  defendant's  pasture  before  any  conversation  was  Had 
with  Stevens  regarding  a  plan  to  steal  other  horses. 
There  is  no  evidence  to  indicate  that  Stevens  took  this 
horse  for  any  other  purpose  than  to  detect  and  punish 
the  men  who  stole  it;  but,  if  the  fact  were  otherwise, 
he  would  have  been  guilty  of  the  substantive  crime  of 
receiving  stolen  goods,  and  not  of  larceny.  We  are  aware 
that  there  are  respectable  authorities  that  hold  that  a 
receiver  of  stolen  goods  is  an  accessory  after  the  fact 
of  the  principal  felon,  and  therefore  an  accomplice;  but 
we  think  that  logic  and  the  better  authority  sustain  the 
opposite  view,  especially  in  a  State  like  ours,  where  the 
statute  by  its  terms  has  made  larceny  and  the  receiving 
of  stolen  goods  distinct  and  substantive  offenses. 

2.  It  is  also  contended  that  the  evidence  shows  that 
defendant's  only  participation  in  the  offense  was  by  alter- 
ing the  brand,  and  that  he  cannot  be  convicted  of  general 
larceny,  but  should  have  been  tried  for  larceny  by  altering 
a  brand.  The  recent  possession  of  the  stolen  property, 
the  manner  in  which  he  kept  it  and  dealt  with  it,  his 
statements  to  Stevens,  that  McAllister  was  the  owner 
of  it,  his  dealing  with  it  as  his  own — all  tend  to  show 
him  to  have  been  a  principal  in  the  theft,  and  to  cor- 
roborate Howard's  testimony  that  he  alone  profited  by  it. 

The  judgment  of  the  lower  court  is  affirmed. 

Affirmed. 


Argued  March  8,  decided  June  22.  rehearins  denied  August  24,  1000. 

MORSE  V.  WHITCOMB. 

[102  Pac.  788;  108  Pac.  776.] 

Evidence— E VI DBNCE  Founded  on  Heabsat— Repute  as  to  Pacts- 
Ownership. 
1.  In  a  suit  to  enjoin  the  oiosincr  of  an  alleged  street  which  plaintlflTs  claim 
defendants  represented,  upon  sellins  lots  to  them,  would  remain  open  as  a 
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street,  evidence  that  the  strip  was  known  by  the  public  In  general  as  T  street, 
and  appeared  upon  the  city  and  telephone  directories,  and  was  called  out  by 
the  street  car  conductor,  by  that  name,  and  that  mall  was  addressed  to  resi- 
dents In  that  vicinity  as  on  that  street,  was  admissible  In  connection  with 
numerous  other  circumstances  tending  to  show  that  the  strip  was  reserved 
for  a  street  to  show  how  It  was  generally  treated  by  the  public  In  that  vicin- 
ity. Section  788,  subd.  12,  B.  A.  C.  Gomp.,  making  It  a  disputable  presumption 
that  one  is  the  owner  of  property  from  common  reputation  of  his  ownership. 

Evidence— Hearsay— RfipuTE  as  to  Facts— Owxership. 

8.  Common  or  general  reputation  Is  admissible  to  show  a  fact  In  which 
the  public  have  an  Interest  or  which  directly  affects  the  mass  of  the  people  In 
a  locality. 

Dedication— Evidence— Sufficiency. 

8.  In  a  suit  to  enjoin  the  closing  of  an  alleged  street  which  plaintiffs 
claimed  that  defendants  represented,  upon  selling  lots  to  them,  would  remain 
open  as  a  street,  evidence  held  to  show  that  plaintiffs  purchased  the  land  with 
the  understanding  that  the  tract  would  be  open  as  a  street. 

Dedication— Evidence— ADHissiBiiiiTY. 

4.  In  an  action  to  restrain  the  closing  of  a  tract  which  plaintiffs  claim 
defendants  represented,  upon  selling  lots  to  them,  would  be  open  as  a  street. 
a  map  showing  various  streets  platted  In  lots  of  uniform  size,  with  a  number 
of  smaller  lots  along  the  strip  which  plaintiffs  claim  was  Intended  to  be 
reserved  as  a  street,  was  admissible  to  corroborate  plaintiffs'  testimony  as  to 
defendants*  statement  that  that  tract  would  be  opened  as  a  street. 

E^STOPPBL— Estoppel  to  Deny  Dedication. 

5.  Where  defendants  sold  a  number  of  lots,  and  represented  to  the  pur- 
chasers that  a  tract  adjacent  thereto  would  be  opened  as  a  street,  receiving 
an  Increased  price  for  the  lots  because  of  their  proximity  to  the  proposed 
streets,  defendants  were  estopped  to  deny  that  the  strip  was  dedicated  as  a 
public  street. 

Pbincipal  and  Aoent— Ratification— Ratification  In  Part. 

8.  Where  defendants'  agent  sold  lots  for  them,  receiving  an  Increased 
price  because  of  representations  that  an  adjacent  tract  would  be  opened  as  a 
street,  defendants,  having  received  the  proceeds  of  the  sale,  cannot  assert 
that  their  agent  exceeded  his  authority  In  making  such  representations. 

Evidence- Parol  Evidence— Estoppel. 

7.  While  ordinarily  purchasers  of  lots  shown  on  plats  thereof  cannot 
claim  more  than  Is  shown  by  the  plat,  w^here  plaintiffs  purchased  lots  upon 
representations  that  an  adjacent  tract  which  was  shown  on  tne  plats  as  frac- 
tional lots  w^ould  be  opened  as  a  street,  they  could  show  such  representations 
by  parol  by  way  of  estoppel;  such  evidence  not  being  admitted  to  vary  the 
plat. 

Appeal  and  Error-Review— Trial  De  Novo— Equity  Suits. 

8.  Equity  suits  are  tried  de  novo  on  appeal. 

Highways- Existence— Evidence. 

9.  The  existence  of  a  street  or  highway  may  be  proved  by  showing  a  parol 
dedication  accompanied  by  the  user  thereof  by  the  public. 

Dedication— Evidence— Admissibility. 

10.  A  parol  dedication  accompanied  by  user  may  be  shown  by  the  acts  of 
the  owner  such  as  selling  lots  on  opposite  sides  of  a  strip  suitable  for  a  street 
and  acquiescing  In  Its  use  by  the  public  for  a  long  period  of  time.  . 
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Dedication— Public  Street— Evidbnce—Estoppbl. 

11.  Kvidence  examined  and  held  sufficient  to  establish  the  fact  that 
defendants  dedicated,  as  a  public  street,  the  strip  of  land  in  controversy, 
and  should  be  enjoined  from  In  any  manner  obstructlns  it. 

H  lOH  WAYS— EASBXBliTS— OBSTBUCTIONS. 

IS.  Where  a  party  seeks  to  restrain  an  obstruction  of  a  highway  or  ease- 
ment, the  injured  party  is  not  limited  or  confined  to  that  part  of  the  roadway 
or  easement  abutting  upon  or  in  front  of  his  premises. 

From  Multnomah:  Melvin  C.  George,  Judge. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  William  P.  Lord  and  Mr.  Allen  R.  Joy,  with  an  oral 
argument  by  Mr.  Joy. 

For  respondents  there  was  a  brief  with  oral  arguments 
by  Mr.  Jarvis  V.  Beach  and  Mr.  David  GoodseU. 

Mr.  Justice  King-  delivered  the  opinion  of  the  court. 

This  is  a  suit  brought  by  Amelia  E.  Morse,  John  Walton, 
William  T.  Moir,  and  George  Stehnken  against  F.  E. 
Whitcomb,  David  Goodsell,  and  T.  S.  McDaniel  to  restrain 
them  from  obstructing,  by  building  or  otherwise,  an 
alleged  street,  or  roadway,  24  V^  feet  in  width,  running 
east  and  west  along  the  south  line,  and  a  part  of  blocks 
11  to  20,  inclusive,  in  that  portion  of  the  city  of  Portland 
known  as  "East  Portland  Heights."  The  trial  court, 
after  hearing  the  evidence  and  making  an  examination 
of  the  premises,  made  findings  of  fact  to  the  effect  that 
there  had  never  been  a  dedication  of  the  land  to  public 
use ;  that  it  had  never  been  occupied  by  plaintiffs,  or  their 
grantors,  or  any  of  them,  or  by  the  public,  or  by  any 
person,  as  a  public  way,  except  such  use  by  plaintiffs 
for  such  purposes,  by  permission  of  the  defendants,  with- 
out any  claim  or  right  thereto;  that  none  of  the  lots 
abutting  upon  the  disputed  strip  of  land  were  sold  or 
transferred  to  any  person  with  any  guarantee,  promise 
or  claim  that  such  strip  would  ever  be  a  public  way  or 
street;  that  defendants  are  not  estopped  by  reason  of 
any  sale,  representations,  or  acts  on  their  part,  or  their 
grantors,  from  questioning  plaintiffs'  rights  therein, 
resulting  in  a  dismissal  of  the  suit,  and  this  appeal  there- 
from. 
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The  salient  facts  are:  The  blocks  mentioned  were 
formerly  owned  by  H.  D.  McGuire  and  defendant  Good- 
sell.  The  defendant,  McDaniel,  purchased  an  interest 
therein  about  the  year  1904,  and  the  other  defendants 
acquired  their  interests  since  the  purchase  by  plaintiffs. 
Prior  to  the  year  1891  East  Portland  Heights  was  platted 
by  McGuire  and  Goodsell,  the  then  owners  thereof,  into 
lots,  blocks,  streets,  alleys,  etc.,  the  fractional  lots 
on  the  south  of  each  of  the  blocks  being  241/2  feet 
in  width  and  numbered  8  and  9  in  each  block.  Between 
each  of  the  blocks  running  north  and  south,  streets  appear 
numbered  26  to  36,  inclusive,  which  streets  extend  across 
the  2414-foot  strip  in  question,  to  and  abutting  the  Wav- 
erley  addition,  on  the  south,  along  the  north  line  of  which 
no  provision  for  a  street  appear  to  have  been  made. 
Morse  purchased  lots  6  and  7,  in  block  19,  abutting  upon 
the  strip  in  controversy  from  McGuire  and  Goodsell  in 
1891,  and  he  and  his  wife  testify  that  McGuire  showed 
them  the  property,  and,  on  being  informed  by  them  that 
they  wanted  a  southeast  corner  lot,  McGuire  pointed  out 
to  them  lots  6  and  7,  stating  they  were  corner  lots ;  that 
the  241/^-foot  strip  was  reserved  for  a  street,  making 
one  half  of  the  street,  the  balance  of  which  was  to  fall 
upon  the  adjacent  property,  and  that,  in  any  event,  they 
would  have  an  outlet  to  the  extent  of  the  strip  thus 
reserved.  The  other  plaintiffs  testify  to  having  pur- 
chased the  property  with  a  similar  understanding,  the 
information  concerning  which  was  given  them  by  agents 
of  the  owner  from  whom  they  purchased.  J.  M.  Smith 
testifies  that  he  has  resided  in  the  locality  of  this  tract 
of  .land  since  1890 ;  that  he  had  an  understanding  with 
McGuire  concerning  the  sale  of  lots  on  commission ;  that 
he  found  a  customer  whom  he  introduced  to  McGuire ;  and 
that  they  together  looked  over  the  property,  the  customer 
stating  that  he  wanted  corner  lots,  and  finally  made  the 
purchase,  in  reference  to  which  the  witness,  in  substance, 
states:     Mrs.  Du  Bois  wanted  comer  lots;  wanted  two 
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lots,  and  first  selected  a  comer  lot  with  an  inside  lot 
on  another  tract  which  he  had  in  charge  to  sell,  and,  when 
she  found  that  she  could  not  get  a  west  frontage,  he  dis- 
covered he  was  in  danger  of  losing  her  for  a  customer 
and  solicited  the  privilege  of  turning  her  over  to  Mr. 
McGuire,  to  which  she  consented;  that  McGuire  showed 
them  the  plat,  and  they  inquired  particularly  about  these 
fractional  lots,  and  they  said  they  were  not  for  sale,  but 
were  reserved  for  a  street;  and  that  later  she  purchased 
on  the  comer  where  Thirty-first  street  intercepts  what 
is  called  "Taggart  Street,"  facing  the  west,  and  inunedi- 
ately  erected  a  building  thereon,  which  sale,  he  testified 
occurred  in  1891,  and  for  which  he  received  the  commis- 
sion agreed  upon  between  him  and  McGuire.  It  further 
appears  that  McGuire  instructed  Smith  that  the  comer 
lots  were  sold  according  to  the  "lay  of  the  land,"  and  that 
lots  10  and  11,  in  block  16,  abutting  upon  the  24V^-foot 
strip  were  sold  to  Mrs.  Du  Bois,  who  paid  a  higher  price 
than  the  lots  north  of  them  were  listed  for,  and  that, 
when  Smith  asked  McGuire  for  the  privilege  of  selling 
the  fractional  lots  constituting  the  strip  in  question, 
McGuire  assured  him  they  were  not  for  sale,  but  were 
reserved  "for  a  purpose"  and,  when  the  witness  asked 
"for  what  purpose,"  responded,  "purpose  of  a  street." 

A  number  of  other  witnesses  were  called  who  testified 
that  McGuire  gave  them  permission  to  sell  lots  in  that 
addition  on  commission,  and  it  is  clearly  disclosed  by 
the  testimony  that  all  of  the  plaintiffs  purchased  under 
representations  in  effect  as  above  given,  either  from  Mc- 
Guire or  from  his  agents,  and  others,  not  parties  to  the 
suit,  testify  to  having  purchased  corner  lots  under  a 
similar  understanding. 

1.  It  is  evident  from  the  testimony  that  the  lots  along 
this  strip  of  land  were  purchased  as  comer  lots,  and  that 
the  purchasers  thereof  fully  believed  they  were  bordering 
upon  a  strip  of  land  which  either  had  been,  or  would  be, 
reserved  for  a  street ;  and  that  the  lands  along  this  alleged 
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street  sold  for  a  higher  figure  than  those  further  north 
is  not  questioned.  It  is  also  clear  that  there  was  no 
material  difference  in  the  "lay  of  the  land,"  but  that 
the  difference  in  the  price  paid  ran  from  $50  to  $100 
per  lot.  Although  the  strip  of  land  in  question  is  not  in 
the  usual  sense  in  which  the  term  is  used,  a  public  high- 
way, it  is  obvious  that  since  about  the  year  1891  it  has 
constituted  the  principal  thoroughfare  for  the  owners 
of  property  adjacent  thereto;  that  delivery  wagons  came 
that  way;  that  plaintiffs  hauled  their  wood  and  other 
supplies  over  it ;  and  that,  while  there  were  other  possible 
ways  of  egress  and  ingress,  they  depended  upon  no  other 
route  for  that  purpose.  It  is  true  that  there  were  other 
streets  through  which  egress  and  ingre3s  could  have  been 
made,  but  that  this  was  the  principal  and  m6st  conven- 
ient thoroughfare,  and  the  one  principally  relied  upon 
by  the  owners  of  property  in  the  vicinity,  is  sufficiently 
established.  It  is  also  shown  that  it  was  known  and 
recognized  by  the  public  in  general  as  "Taggart  street," 
and,  except  during  one  or  two  years  appeared  upon  the 
telephone  and  city  directories  under  that  name,  was  called 
out  as  such  by  street  car  conductors,  and  the  mail  going 
to  residents  in  that  vicinity  was  usually  adressed  to  them 
as  being  on  Taggart  street.  The  admissibility  of  this 
class  of  testimony  was  objected  to,  and  it  is  disclosed 
by  the  record  that  the  trial  court  did  not  deem  it  material ; 
but,  while  we  think  such  testimony,  standing  alone,  would 
not  be  sufficient  to  establish  a  dedication  and  would  not 
be  admissible  for  the  purpose  of  proving  ownership  of 
the  property,  it  is  proper,  along  with  numerous  other 
circumstances  surrounding  the  controversy,  for  the  pur- 
of  showing  how  the  disputed  tract  was  treated  by  the 
public,  to  which  extent  it  tended  to  sustain  the  claim 
that  this  strip  of  land  was  intended  to  be  reserved  for 
the  purpose  for  which  it,  during  these  many  years,  was 
used  and  treated  by  the  owners  thereof  and  public  in 
general,  coming,  therefore,  within  that  class  of  testi- 
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mony  deemed  admissible  under  Section  788,  subd.  12, 
B.  &  C.  Comp.  To  the  same  effect:  Wilson  v.  Maddock, 
5  Or.  480,  481;  Bartel  v.  Lope,  6  Or.  321,  327;  Raymond 
V.  Flavel,  27  Or.  219,  248  (40  Pac.  158) ;  Meyers  v. 
Dillon,  39  Or.  581  (65  Pac.  867:  66  Pac.  814) ;  Eastern 
Oregon  Land  Co.,  v.  Cole,  35  C.  C.  A.  100  (92  Fed.  949). 

2.  As  stated  in  Wilson  v.  Maddock :  "It  has  been  long 
held  that  common  or  general  reputation  may  be  received 
concerning  a  matter  in  which  the  public  have  an  interest, 
or  which  directly  concerns  and  affects  the  mass  of  the 
people  of  a  town  or  locality.  *  *"  The  testimony  alluded 
to  certainly  tends  to  show  how  the  disputed  tract  was 
generally  treated  by  the  people  in  that  vicinity,  and  it 
may  be  considered  for  that  purpose. 

3.  Defendant  Goodsell  denies  that  he  at  any  time  per- 
sonally stated  that  this  strip  was  intended  to  be  a  street, 
but  we  think  it  established  by  a  clear  preponderance  of  the 
evidence  that  it  was,  in  fact,  so  intended,  and  that  the 
plaintiffs  and  others  purchased  under  the  theory  and 
belief  that  it  was  thus  intended,  to  say  nothing  of  the 
feature  that  the  grantors  permitted  the  property  to  be 
sold  as  corner  lots  and  received  higher  prices  by  reason 
thereof. 

4.  We  are  not  unmindful  of  the  rule  announced  and 
applied  in  the  case  of  Hogue  v.  City  of  Albina,  20  Or. 
182,  187  (25  Pac.  386,  388:  10  L.  R.  A.  673)  to  the  effect: 
"A  dedication  is  not  presumed,  but  must  be  shown  by 
the  acts  and  declarations  of  the  owner  of  such  a  public 
and  deliberate  character  as  clearly  to  show  an  intention 
on  his  part  to  surrender  his  land  for  the  use  of  the 
public,  and  the  burden  of  proof  for  which  is  on  the 
party  asserting  such  dedication  *  *  and,  unless  such 
intention  is  clearly  proved  by  the  facts  and  circumstances 
of  the  particular  case,  no  dedication  exists."  This  is 
not  a  case  where  it  is  sought  to  establish  a  dedication 
by  reference  to  the  map  or  plat  further  than  that  the 
circumstances  disclosed  by  the  map,  showing  the  various 
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street  with  blocks  platted  into  lots  of  uniform  size,  with 
lots  of  much  smaller  dimensions  along  the  strip,  where 
it  is  claimed  the  street  was  intended  to  be  reserved,  are 
circumstances  tending  to  corroborate  the  testimony  of 
plaintiffs  with  reference  to  declarations  of  McGuire,  and 
such  plat  was  only  offered  and  only  entitled  to  be  con- 
sidered for  that  purpose,  to  which  extent,  at  least,  it  is 
analogous  to  the  case  of  Warden  v.  Blakely,  32  Wis.  690, 
where  the  court  held  that  from  an  inspection  of  a  plat 
which  gave  the  block,  with  nothing  to  indicate  that  there 
was  any  street  along  the  disputed  line,  it  was  "perfectly 
clear  upon  the  face  of  the  plat  itself,  offered  in  evidence, 
that  Alice  street  extends  along  the  south  side  of  block 
20,  and  consequently  that  the  locus  in  quo  is  a  part  of 
one  of  the  public  streets  of  the  village  of  Darlington.  *  * 
The  subdivision  of  lots  in  block  20  shows  that  it  was  the 
intention  of  the  original  proprietor  that  Alice  street 
should  extends  south  of  that  block."  The  court  further 
observed:  "But  it  is  objected  on  the  other  side  that,  if 
this  was  the  intention  of  the  proprietor,  he  would  have 
designated  Alice  street  by  a  line  south  of  block  20,  as 
was  done  in  reference  to  other  streets  upon  the  plat. 
But  the  circumstance  that  there  is  no  line  there  defining 
the  boundary  of  the  street  can  have  no  such  controlling 
effect  as  the  counsel  for  the  plaintiffs  is  disposed  to  give 
it.  *  *  Indeed,  upon  an  examination  of  the  plat  itself, 
it  seems  impossible  to  arrive  at  any  other  conclusion 
than  that  it  was  the  intention  of  the  original  proprietor 
to  have  Alice  street  extend  across  Main  street  and  along 
the  south  side  of  block  20." 

5.  Defendants  insist  that  by  reason  of  his  death,  which 
occurred  in  1898,  they  are  deprived  of  McGuire's  testi- 
mony, but  we  cannot  presume  that  his  testimony  would 
have  been  more  favorable  to  defendants  than  to  plaintiffs. 
In  fact,  plaintiffs  are  equally  entitled  to  insist  that  they 
are  also  deprived  of  valuable  testimony  by  reason  of  the 
accident  casuing  his  untimely  demise.    Statements  of  the 
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witnesses  relative  to  McGuire's  representations  at  the 
time  of  the  sales  made  by  him,  which  were  apparently 
under  his  control  and  management  at  the  time  plaintiffs 
became  the  purchasers,  are  consistent  with  subsequent 
events,  as  well  as  with  the  conceded  facts  that  the  lands 
purchased  by  plaintiffs  are  adjacent  to  the  alleged  street, 
and  that  no  sales  were  attempted,  or  even  permitted,  of 
any  of  the  fractional  lots  for  more  than  ten  years  after 
plaintiffs  purchased,  and  not  until  long  after  McGuire's 
demise,  nor  until  after  the  realty  in  that  vicinity  had 
largely  enhanced  in  value.  It  would  certainly  be  inequit- 
able to  permit  defendants  to  receive  the  enhanced  value 
of  the  lots  sold  plaintiffs  by  reason  of  their  proximity 
to  what  was  represented  to  them  as  an  intended  street, 
and  at  the  same  time  to  retain  the  strip  of  land,  which 
largely  served  the  purpose  of  bringing  about  the  sale. 
In  other  words,  to  do  so  would  be  to  say  that  on  the 
strength  of  this  strip  becoming  a  street  much  money 
has  been  received,  and  after  the  receipt  thereof  the 
street  shall  be  closed,  and  at  the  same  time  the  money 
acquired  on  its  account  retained. 

6.  Nor  will  it  do,  even  if  true,  and  the  testimony 
strongly  tends  to  establish  otherwise,  to  say  that  the 
agents  who  sold  to  plaintiffs  were,  in  making  their  repre- 
sentations with  reference  to  the  corner  lots,  etc.,  exceed- 
ing their  authority.  The  case  in  these  particulars, 
especially  so  far  as  the  equities  involved  are  concerned, 
is  analogous  to  McLeod  v.  Despain,  49  Or.  536,  563  (90 
Pac.  492:  92  Pac.  1088:  124  Am.  St,  Rep.  1066),  in  which 
we  held  that  the  principal  must  adopt  or  reject  the  act 
of  his  agent  as  an  entirety,  and  cannot  receive  the  benefit 
of  such  agency  without  bearing  its  burdens.  To  the 
same  effect,  see  Dillard  v.  Olalla  Mining  Co.,  52  Or.  126 
(96  Pac.  678),  where  the  Oregon  authorities  are  collated 
on  the  subject. 

7.  The  strong  contention  of  defendants,  and,  as  ap- 
pears from  the  record,  the  position  of  the  learned  court 
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below,  appears  to  be  that  since  the  plat,  with  reference  to 
which  the  property  was  purchased,  discloses  these  frac- 
tional lots,  plaintiffs  are  precluded  from  offering  any 
evidence  in  support  of  their  claim  that  the  fractional 
lots  were  intended  as  a  street.  While  this  is  the  general 
rule  (Oliver  v.  Klamath  Lake  Navigation  Co.,  54  Or.  95 
[102  Pac.  786] ) ,  it  is  not  without  exception.  Here  plain- 
tiffs have  pleaded  an  estoppel.  The  attempt  is  not  to 
question  the  plat,  or  to  show  that  there  were  no  fractional 
lots  there,  as  disclosed  therein,  but  that,  while  such  frac- 
tional lots  appeared  upon  the  plat  and  were  there  at  the 
time  of  the  purchase  and  the  execution  of  the  conveyances, 
they  were  to  be  deemed  a  street  and  public  highway,  and 
as  such  appurtenant  to  the  property  purchased.  For 
instance,  assume  that  the  plat  disclosed  there  was  a  ditch 
leading  from  some  spring  in  the  vicinity  to  and  upon  the 
premises,  and,  even  though  the  deeds  should  not  specifi- 
cally mention  such  ditch  and  spring  as  being  appurtenant 
to  such  lands,  it  would  not,  under  the  decisions  in  this 
State,  be  seriously  questioned  but  that  plaintiffs  would 
be  entitled  to  show  by  parol  that  such  ditch  was  one  of 
the  appurtenances  to  the  property  purchased,  and  that 
the  title  thereto  passed  with  it,  regardless  of  whether 
specified  in  the  deed  or  not.  Wimer  v.  Simmons,  27  Or. 
1  (39  Pac.  6 :  50  Am.  St.  Rep.  685) ;  Turner  v.  Cole,  31  Or. 
154  (49  Pac.  971). 

8.  It  must  also  be  remembered  that  in  this  State, 
equity  suits  are  tried  de  novo,  while  in  most  of  the  states 
from  which  the  authorities  are  cited  by  defendants  on 
the  facts,  the  findings  of  the  trial  court  are  for  all  practi- 
cal purposes  treated  as  would  be  the  verdict  of  the  jury, 
and,  where  there  is  a  conflict  in  the  testimony,  are  not 
disturbed.  Such,  for  example,  is  the  case  of  City  of 
Los  Angeles  v.  Kysor,  125  Cal.  463  (58  Pac.  90).  If 
such  were  the  rule  in  this  State,  we  would  not  feel  justi- 
fied in  disturbing  the  findings  of  the  learned  court  below, 
unless  it  would  be  on  the  ground  that  the  record  of  the 
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testimony  taken,  accompanied  by  the  remarks  of  the  court 
as  to  its  views  of  the  law,  clearly  indicates  that  it  was 
acting  upon  the  theory  that  the  map  offered  in  evidence 
was  conclusive,  and  that,  under  it,  the  testimony  adduced 
by  plaintiff  was  not  legally  entitled  to  consideration. 

9.  However,  we  thing  there  can  be  no  question  as  to 
plaintiffs'  rights  in  this  respect,  for  as  stated  in  substance 
in  Gwynn  v.  Homan,  15  Ind.  201,  202,  the  fact  of  a  street 
or  highway  may  be  proved  by  showing  a  parol  dedication 
to  the  public,  accompanied  by  the  user  thereof,  and  such 
facts  may  be  established  by  proof  of  acts  on  the  part  of 
the  owner,  such  as  selling  lots  on  opposite  sides  of  a 
strip  of  ground  suitable  for  a  street  or  highway,  and 
standing  by  and  seeing  it  used  by  the  public  as  such,  or 
by  permitting  such  user,  or  owner,  for  a  long  period 
of  time  to  use  it  under  such  circumstances  as  may  tend 
to  evidence  a  dedication. 

10.  Again,  it  does  not  seem  credible  that  streets  would 
be  provided  for  at  equal  distances  north  of  the  strip 
of  land  in  question,  and  that  at  this  particular  point 
no  street  was  intended ;  and  the  fact  that  these  fractional 
lots  were  left  at  the  especial  place  where  the  street  should 
be,  to  say  nothing  of  the  enhanced  value  of  the  adjoining 
lots,  is  a  strong  circumstance  tending  to  establish  that 
it  was  intended  that  this  strip  should  be  left  for  that 
purpose,  and  was  so  left  by  the  owners  thereof  under 
the  theory  that  the  owners  of  Waverley  addition  would 
grant  a  like  strip  making  a  street  about  the  usual  width 
between  the  additions.  It  was  then  but  natural  that 
McGuire  should  make  the  representations  attributed  to 
him,  and  that  the  agents  selling  the  property  should 
say  to  the  purchasers  that  they  could  safely  buy  with 
that  understanding  and  act  thereon. 

11.  After  taking  into  consideration  all  of  the  conceded 
facts,  together  with  other  circumstances  testified  to,  we 
think  defendants  should  be  and  are  estopped  to  question 
that  the  strip  of  land  in  controversy  was  intended,  and 
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accordingly  dedicated,  as  a  public  street,  and  that  de- 
fendants should,  therefore,  be  enjoined  from  in  any 
manner  obstructing  it. 

It  follows  that  the  decree  of  the  court  below  must  be 
reversed  and  one  entered  here  in  conformity  with  these 
views;  and  it  is  so  ordered.  Reversed. 


Decided  Ausust  84,  1900. 

On  Petition  for  Rehearing. 

[108  Pac.  776.] 

Mr.  Justice  King  delivered  the  opinion  of  the  court. 

12.  It  is  insisted  in  appellants'  petition  for  a  rehearing 
that  our  conclusion,  as  heretofore  announced,  is  in  con- 
flict with  the  principles  enunciated  in  Van  Bicskirk  v. 
Bond,  52  Or.  234  (96  Pac.  1105),  in  which  it  is  held  that 
a  suit  will  not  lie  at  the  instance  of  private  parties.  In 
that  opinion  it  is  clearly  stated  that  a  denial  of  a  right 
to  a  private  party  to  restrain  the  obstruction  of  a  high- 
way is  limited  to  cases  where  it  does  not  appear  that 
he  has  sustained  some  damage  or  injury  differing  in 
kind  from  that  suffered  by  the  general  public,  and  that, 
even  where  there  is  evidence  establishing  such  special 
injury,  it  must  be  clearly  established  or  "free  from  doubt." 
The  words  quoted  were  not  intended  in  a  literal  sense, 
or  that  no  possibility  of  a  doubt  should  exist,  but  merely 
that,  after  an  examination  of  all  the  testimony,  if  the 
court  could  not,  with  reasonable  certainty,  satisfy  itself 
as  to  the  conclusion  to  be  deduced  from  the  testimony, 
the  cause  should  be  remanded  for  trial  at  law.  After 
a  careful  examination  of  the  testimony  presented,  we 
deemed  it  clear  therefrom  that  plaintiffs  incurred  such 
special  injury  by  reason  of  the  obstructions  complained  of 
as  to  take  the  case  out  of  the  exceptions  noted  in  Van  Bus- 
kirk  V.  Bond,  thereby  entitling  them  to  maintain  the  suit 
in  their  behalf.  We  have  again  scrutinized  the  record 
to  ascertain  the  accuracy  of  our  conclusion  upon  this 
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point,  and  find  no  reason  to  change  our  view.  Nor  are 
plaintiffs  limited  to  the  part  of  the  roadway  or  easement 
in  front  of  their  lots.  As  held,  the  easement  is  appur- 
tenant to  their  premises,  is  241^  feet  in  width,  running 
east  and  west,  and  extends  along  the  south  line,  and  a 
part  of  blocks  11  to  20,  inclusive, 

Concerning  the  question  of  notice  on  the  part  of 
McDaniel  and  others,  we  do  not  deem  it  important  to 
inquire  whether  they  had  actual  notice  of  the  right  to 
use  the  strip  of  land  in  controversy  for  the  purpose 
claimed;  for  the  record  clearly  discloses  sufficient  facts 
to  have  put  them  on  inquiry,  from  which  notice  must 
be  implied.  The  details  bearing  on  this  feature  were 
sufficiently  considered,  making  a  further  elucidation  of 
the  subject  at  this  time  unnecessary. 

The  rehearing  is  denied. 

Reversed:  Rehearing  Denied. 


Argued  August  4.  decided  August  24.  1900. 
STRAW   V.  HARRIS. 

[108  Pac.  777.] 

Constitutional  Law- State  Constitutions— As  Limitation  of  Powkhs. 

1.  The  legislative  department  of  a  state,  unlike  that  department  of  the 
national  government,  may  enact  any  law  not  expressly  or  Impliedly  pro- 
'  hlbited  by  the  constitution. 

/     Constitutional  Law— Statutes— Construction. 

S.  All  reasonable  doubts  must  be  resolved  in  favor  of  an  act  In  determin- 
ing whether  it  conflicts  with  the  constitution. 

Statutes— Subjects  and  Titles  op  Acts— Constitutional  Rbquirs- 
MBNTS— Expression  in  Title  op  Subject  of  Act— "Port." 

8.  Act  February  12,  1000.  is  entitled  "An  act  to  provide  for  incorporation 
under  general  law  of  ports  in  counties  bordering  on  bays  or  rivers  navigable 
from  the  sea."  Laws  1000,  p.  78.  J£eld  that,  in  view  of  legislation  and  decisions 
on  the  subject,  the  term  "port''  has  a  recognized  status,  and  is  used  In  its 
larger  acceptation  as  comprising  under  one  name  a  district  of  many  places 
classed  together  for  the  purpose  of  revenue;  and  hence  the  title  of  the  act  Is 
sufficient  under  Section  20,  Article  IV,  Constitution  of  Oregon,  providing  that 
the  subject  of  every  act  shall  be  expressed  in  its  title. 

Statutes— Special  Laws— Creation  of  Corporations -Municipali- 
TiES— "Corporation." 

4,  Section  2,  Article  XI,  Constitution  of  Oregon,  which,  as  flrst  adopted, 
provided  that  corporations  may  be  formed  under  general  laws,  but  shall  not 
be  created  by  special  laws  except  for  municipal  purposes,  was  amended  June 
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4,  1900,  to  read:  "Corporations  may  be  formed  under  general  laws,  but  shall 
not  be  created  hy  the  legislative  assembly  by  special  laws."  Held,  that  such 
section,  viewed  In  the  light  of  the  reference  to  "other  corporations"  In  Sec- 
tion 0.  providing  that  no  county,  city,  town,  or  other  municipal  corporation 
shall  become  a  stockholder  In  any  corporation,  etc.,  employed  the  word  "cor- 
poration" In  Its  broadest  sense.  Including  public,  municipal,  and  private 
corporations;  and  hence  a  corporation  for  municipal  purposes  may  not  be 
created  by  special  laws. 

Statutes— "Genebal  Law"— "Special  Law." 

6.  A  "general  law"  within  the  meaning  of  Section  2,  Article  XI,  Constitu- 
tion of  Oregon,  as  amended  June  4, 1006,  and  providing  that  corporations  may 
be  formed  under  general  laws,  but  shall  not  be  created  by  special  laws.  Is  one 
by  which  all  persons  or  localities  complying  with  Its  provisions  may  be  enti- 
tled to  exercise  powers,  rights,  and  privileges  conferred,  while  a  "special  law" 
is  one  conferring  on  certain  individuals  or  citizens  of  a  certain  locality  rights 
and  powers  or  liabilities  not  granted  to  or  Imposed  on  others  similarly 
situated. 

Statutes— OENERATi  and  Special  Laws. 

0.  Act  February  12, 1009  (Laws  1000,  p.  78),  providing  for  the  incorporation 
under  general  law  of  ports  in  counties  bordering  on  bays  or  rivers  navigable 
from  the  sea,  is  a  general  law  within  the  provisions  of  Section  2,  Article  XI, 
Constitution  of  Oregon,  as  amended  June  4, 1908,  providing  that  corporations 
may  be  formed  under  general  laws. 

Statutes— Special  Legislation  —  Creation  or  Corporations  —  Con- 
ferring Power  on  Courts. 

7.  Under  Section  2,  Article  XI,  Constitution  of  Oregon,  as  amended  June 
4,  1000,  and  providing  that  corporations  may  be  formed  under  general  laws, 
the  legislature  had  power  in  passing  act  February  12,  1000  (Laws  1909,  p.  78), 
providing  for  the  Incorporation  under  general  law  of  ports  in  counties  bor- 
dering on  bays  or  rivers  navigable  from  the  sea,  to  delegate  to  the  county 
court  the  power  to  declare  the  incorporation  of  a  port. 

Municipal  Corporations  —  Indebtedness  —  Constitutional  Limita- 
tions—Restrictions IN  Incorporation  Acts. 

8.  Section  6»  Article  XI,  Constitution  of  Oregon,  provides  that  acts  Incor- 
porating towns  and  cities  shall  restrict  their  powers  of  contracting  debts. 
Section  10  provides  that  no  county  shall  create  any  debts  exceeding  the  sum 
of  $5,000.  Heldt  that  neither  of  said  sections  is  violated  by  act  February  12, 
1000  (Laws  1000,  p.  78),  providing  for  the  incorporation  under  general  law  of 
ports  in  counties  on  bays  or  rivers  navigable  from  the  sea,  because  of  no  spe- 
cific limitation  of  Indebtedness  being  placed  on  municipalities  to  be  created 
under  It;  such  municipalities  being  neither  towns  or  cities  or  counties. 

Constitutional  Law  —  Distribution  of  Oovernmental  Powers— 
Power  of  Courts— Wisdom  of  Legislation. 

0.  The  courts  may  not  say  whether  or  not  legislation  Is  wise,  reasonable, 
unjust,  or  oppressive;  that  function  being  for  the  legislative  department 
only. 

Municipal  Corporations  —  Indebtedness  —  Constitutional  Limita- 
tions. 

10.  Section  6,  Article  XI,  Constitution  of  Oregon,  provides  that  acts  incor- 
porating towns  and  cities  shall  restrict  their  powers  of  taxation,  contracting 
debts,  etc.  Section  10  provides  that  no  county  shall  create  any  debts  or 
liabilities  exceeding  a  certain  sum.  Held  that,  since  the  right  given  by  the 
Constitution  to  form  larger  municipalities  necessarily  carries  with  It  power 
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to  include  those  more  limited  In  territory  regardless  of  the  proportionate 
Increase  in  the  indebtedness  and  taxation  to  follow  that  may  necessarily 
accrue  to  the  included  towns  by  reason  thereof,  the  limitation  placed  on  the 
corporations  enumerated  applies  only  to  each  standing  as  a  separate  and 
distinct  political  division,  and  not  to  a  larger  municipality  of  which  they  may 
form  an  Integral  part;  and  hence  act  February  12, 1009  (Laws  1009,  p.  78).  pro- 
viding for  the  incorporation  under  general  laws  of  ports  in  counties  border- 
ing on  bays  or  rivers  navigable  from  the  sea,  is  not  unconstitutional  as 
imposing  on  incorporated  towns  within  the  limits  of  a  port  indebtedness  and 
taxes  exceeding  the  limitations  prescribed  in  such  sections. 

Municipal  Corporations— Amendment  of  Charters. 

11.  Since  act  February  12,  1P09  (Laws  1909.  p.  78).  providing  for  the  incor- 
poration under  general  law  of  ports  in  counties  bordering  on  bays  or  rivers 
navigable  from  the  sea,  does  not,  by  permitting  the  Incorporation  of  ports, 
thereby  directly  attempt  to  amend  the  charter  of  any  city  or  town  within 
the  boundaries  thereof,  but  may  only  affect  the  charters  and  ordinances  of 
such  cities  and  towns  to  the  extent  that  they  may  conflict  with  the  general 
object  for  which  the  port  may  be  organized,  the  act  does  not  contravene  Sec- 
tion 2.  Article  XI,  Constitution  of  Oregon,  as  amended  June  4, 1909,  providing 
that  the  legislative  assembly  shall  not  enact,  amend,  or  repeal  any  charter  or 
act  of  Incorporation  of  any  municipality,  city,  or  town,  and  giving  the  legal 
voters  of  every  city  or  town  power  to  enact  and  amend  their  manicipal 
charter. 

Constitutional  Law— Delboation  of  Legislative  Powers. 

12.  The  State  may  not  surrender  its  sovereignty  to  municipalities  to  the 
extent  that  it  must  be  deemed  to  have  perpetually  lost  control  of  them. 

Municipal  Corporations— amendment  of  Charters. 

IS.  Municipalities  are  but  mere  departments  or  agencies  of  the  State, 
charged  with  the  performance  of  duties  for  and  on  its  behalf  and  subject 
always  to  its  control,  and  it  may  therefore,  regardless  of  any  declarations  in 
its  constitution  to  the  contrary,  at  any  time  revise,  amend,  or  even  repeal 
any  of  the  charters  within  it,  subject  to  vested  rights  and  limitations  other- 
wise provided  by  fundamental  laws. 

From  Coos:    John  S.  Coke,  Judge. 

Statement  by  Mr.  Justice  King. 

This  is  a  suit  by  E.  E.  Straw  against  W.  C.  Harris, 
J.  C.  Gray,  E.  Mingus,  W.  P.  Evans  and  Henry  Seng- 
stacken,  constituting  the  Board  of  Commissioners  of  the 
Port  of  Coos  Bay,  and  involves  the  constitutionality  of 
the  incorporation  of  the  "port  of  Coos  Bay,"  a  munici- 
pality organized  under  an  act  of  the  legislative  assembly 
adopted  February  12,  1909,  entitled  an  "Act  to  provide 
for  incorporation  under  general  law  of  ports  in  counties 
bordering  upon  bays  or  rivers  navigable  from  the  sea, 
and  to  provide  for  the  manner  of  incorporating  such 
ports,  and  defining  the  powers  of  ports  so  incorporated 
an  declaring  an  emergency."     Laws  1909,  p.  78.     The 
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district  is  bounded  on  the  west  by  the  Pacific  Ocean,  and 
is  situated  in  Coos  County,  embracing  only  a  part  thereof. 
It  has  for  its  object  and  purpose  the  general  improve- 
ment, in  the  interest  of  navigation,  of  a  number  of  navig- 
able bays,  ports,  and  inlets  from  the  sea  situated  therein. 
There  is  more  than  one  drainage  basin  in  the  district, 
but  the  limits  of  the  incorporated  territory  do  not  extend 
beyond  the  natural  watershed  of  any  drainage  basin  of 
navigable  water.  Other  facts  necessary  to .  an  under- 
standing of  the  legal  points  involved  will  appear  in  the 
opinion.  The  complaint  fully  states  the  facts,  showing 
all  the  steps  taken  in  forming  the  port  involved,  from 
which  it  appears  that  the  organization  was  perfected  in 
full  conformity  with  the  provisions  of  the  general  law 
mentioned,  thereby  bringing  in  question  the  constitu- 
tionality of  the  act.  The  proceeding  seeks  to  enjoin 
the  board  of  commissioners  from  condemning  certain 
lands  and  from  issuing  bonds,  or  otherwise  carrying 
into  effect  the  general  purpose  for  which  the  port  was 
organized.  From  an  order  sustaining  a  general  demurrer 
to  the  complaint,  and  decree  thereon,  plaintiff  presents 
this  appeal.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Guerry  &  Hollister,  with  an  oral  argument  by 
Mr.  James  H.  Guerry. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Cassius  R.  Peck. 

Mr.  Justice  King  delivered  the  opinion  of  the  court. 

1.  The  first  point  demanding  attention  questions  the 
sufficiency  of  the  title  of  the  act  under  which  the  district 
was  created,  with  reference  to  which  it  is  insisted  that 
the  title  does  not  conform  to  the  requirements  of  Section 
20,  Article  IV,  Constitution  of  Oregon,  in  that  it  is 
insuflScient  in  clearly  expressing  the  purpose  of  the  law. 
In  this  connection  it  is  contended  that  there  is  no  such 
legal  term  as  the  word  "port,"  that  is  has  no  legal  entity. 
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and  that,  since  a  different  meaning  from  that  which  it  has 
heretofore  borne  has  not  been  legislatively  declared,  the 
subject-matter  of  the  act  is  not  included  in  the  title,  and 
accordingly  not  germane  thereto.  In  considering  this 
point,  and  other  constitutional  questions  presented,  we 
must  keep  in  mind  that  it  is  a  universally  accepted  rule 
of  construction,  that  in  the  enactment  of  laws,  the  legis- 
lative department  of  a  state,  unlike  that  department  of  the 
national  government,  may  enact  any  law  not  expressly 
or  impliedly  prohibited  by  the  constitution. 

2.  In  determing  whether  an  act  is  in  conflict  or  incon- 
sistent therewith  all  reasonable  doubts  upon  the  question 
must  be  resolved  in  favor  of  the  law  thus  assailed.  We 
know  of  no  authorities  holding  to  the  contrary,  and  among 
the  adjudications  in  this  State  recognizing  and  adhering  to 
this  rule  are :  Cline  v.  Greenwood,  10  Or.  230 ;  Cook  v.  Port 
of  Portland,  20  Or.  580  (27  Pac.  263:  13  L.  R.  A.  533) ; 
UmatiUa  Irrigation  Co.,  v.  Bamhart,  22  Or.  389  (30  Pac. 
37)  ;  Simon  v.  Northrup,  27  Or.  487  (40  Pac.  560:  30 
L.  R.  A.  171) ;  Kadderly  v.  Portland,  44  Or.  118,  143 
(74  Pac.  710:  75  Pac.  222) ;  State  v.  Walton,  53  Or.  557 
(99  Pac.  431). 

3.  Bearing  in  mind  that  all  uncertainties  must  be 
resolved  in  its  favor,  is  the  title  of  the  act  adequate? 
The  section  under  which  the  title  is  attacked  provides 
that: 

"Every  act  shall  embrace  but  one  subject,  and  matters 
properly  connected  therewith,  which  subject  shall  be 
expressed  in  the  title.  But  if  any  subject  shall  be  em- 
embraced  in  an  act  which  shall  not  be  expressed  in  the 
title,  such  act  shall  be  void  only  as  to  so  much  thereof  as 
shall  not  be  expressed  in  the  title."  Section  20,  Article 
IV,  Constitution  of  Oregon. 

A  "port"  in  its  strict  and  limited  sense  is  defined  in 

the  Americana  thus:     "An  artificial  or  natural  harbor 

or  haven;  a  sheltered  inlet,  cove,  bay,  or  recess,  into 

which  vessels  can  enter  and  in  which  they  can  lie  in 

safety  from  storm."    It  will  be  observed,  however,  that 
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following  the  word  "ports"  the  title  in  part  indicates 
the  purpose  for  which  ports  under  it  may  be  incorporated 
by  limiting  them  to  "counties  bordering  upon  bays  or 
rivers  navigable  from  the  sea,"  and  by  stating  that  its 
purpose  is  to  provide  the  manner  of  incorporation  thereof, 
"defining  the  powers  of  ports  so  incorporated,"  etc. 
In  Dock  Co.  V.  Brown,  (Eng.)  2  Bam.  &  Adol.  28,  a 
similar  question  was  presented,  concerning  which  Lord 
Chief  Justice  Tenterden,  after  noting  that  "the  question 
is  whether  the  words  *port  of  Kingston-upon-Huir  are 
to  be  understood  in  the  sense  of  locality,  as  denoting  the 
particular  place  so  named,  or  in  a  more  enlarged  and 
extensive  sense,  as  comprising  all  the  places  and  the  whole 
district  that,  for  some  purposes  of  control,  management, 
or  superintendence  are  within  the  limits  of,  and  dependent 
upon  or  members  of,  a  port  whereof  Kingston-upon-HuU 
is  the  head  and  chief,"  holds  that  the  word  "port"  is 
used  in  two  senses:  (1)  Denoting  a  particular  place;  and 
(2)  in  a  larger  acceptation  as  comprising  under  one 
name  a  district  of  many  places  classed  together  for  the 
purpose  of  revenue.  Thus  it  appears  that  the  word  "port" 
has  long  been  recognized  as  having  a  double  meaning. 
The  larger  acceptation  thereof,  judging  from  enactments 
on  the  subject,  together  with  adjudications  thereon,  it 
would  seem  is  the  sense  in  which  it  is  .usually  understood 
in  this  State  when  used  in  legislation  of  the  character 
under  consideration.  Laws  1891,  p.  791;  Cook  v.  Port 
of  Portland,  20  Or.  580  (27  Pac.  263:  13  L.  R.  A.  533) ; 
Farrell  v.  PoH  of  Columbia,  50  Or.  171  (91  Pac.  546: 
93  Pac.  254) ;  Farrell  v.  Port  of  Portland,  52  Or.  582 
(98  Pac.  145) ;  The  George  W.  Elder  (D.  C),  159  Fed. 
1005.  In  the  light,  therefore,  of  the  legislation  and 
decisions  upon  the  subject,  we  are  of  the  opinion  that  the 
term  "port"  as  here  used  must  be  deemed  to  have  a 
recognized  and  established  status,  which,  taken  together 
with  the  reference  in  the  title  to  "bays  and  rivers  navig- 
able from  the  sea,"  etc.,  leaves  no  room  for  doubt  as  to 
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what  was  intended  by  the  title.    The  title  of  the  act  is 
sufficient. 

4.  The  next  question  demanding  attention  is  whether 
the  port  of  Coos  Bay,  being  a  municipal  corporation, 
comes  within  the  purview  of  Section  2,  Article  XI,  Con- 
stitution of  Oregon.  As  first  adopted,  this  section,  so 
far  as  applicable  to  the  subject  under  consideration, 
reads :  "Corporations  may  be  formed  under  general  laws, 
but  shall  not  be  created  by  special  laws,  except  for  munic- 
ipal purposes.*'  This  provision  was  amended  June  4, 
1906,  to  read  as  follows :  "Corporations  may  be  formed 
under  general  laws,  but  shall  not  be  created  by  the  legis- 
lative assembly  by  special  laws.  *  *"  It  is  apparent 
from  the  language  used  in  the  section  as  first  in  force, 
when  viewed  in  the  light  of  the  reference  to  "other  munic- 
ipal corporations"  in  section  9  of  the  same  article  that  the 
word  "corporation"  was  employed  in  its  broadest  sense, 
including  therein  public,  municipal,  and  private  corpora- 
tions, and  permitting  the  formation  of  municipal  corpora- 
tions by  either  general  or  special  laws.  It  denoted  such 
bodies  as  had  formerly  been  created  under  that  name 
by  charter  or  special  legislative  act,  and  embraced  both 
public  and  private  corporations.  Murphy  v.  Board,  57 
N.  J.  Law,  245  (31  Atl.  229).  And  there  is  nothing  in 
the  amendement  to  indicate  that  its  application  was  to 
be  restricted.  The  same  meaning  accompanied  the  word 
into  the  amendment,  in  which  the  only  limitation  mani- 
fested goes  to  the  power  of  the  legislature  respecting  the 
subject,  as  to  which  the  power  to  form  corporations  under 
special  laws  is  denied. 

5.  In  this  connection,  however,  it  is  urged,  with  much 
emphasis,  that  the  authorization  of  the  creation  of  munic- 
ipal corporations,  as  intended  by  the  act  of  1909  relating 
to  the  incorporation  of  ports,  etc.,  is  only  another  or 
indirect  way  of  creating  them,  and  has  the  same  effect 
as  a  special  law,  thereby  coming  within  the  inhibition 
intended  by  the  amendment.     By  the  adoption  of  the 
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initiative  and  referendum  into  our  constitution,  the  legis- 
lative department  of  the  State  is  divided  into  two  separate 
and  distinct  lawmaking  bodies.  There  remains,  however, 
as  formerly,  but  one  legislative  department  of  the  State. 
It  operates,  it  is  true,  differently  than  before — one  method 
by  the  enactment  of  laws  directly,  through  that  source 
of  all  legislative  power,  the  people;  and  the  other,  as 
formerly,  by  their  representatives — ^but  the  change  thus 
wrought  neither  gives  to  nor  takes  from  the  legislative 
assembly  the  power  to  enact  or  repeal  any  law,  except 
in  such  manner  and  to  such  extent  as  may  therein  be 
expressly  stated.  Nor  do  we  understand  that  it  was 
ever  intended  that  it  should  do  so.  The  powers  thus 
reserved  to  the  people  merely  took  from  the  legislature 
the  exclusive  right  to  enact  laws,  at  the  same  time  leaving 
it  a  co-ordinate  legislative  body  with  them.  This  dual 
system  of  making  and  unmaking  laws  has  become  the 
settled  policy  of  the  State,  and  so  recognized  by  decisions 
upon  the  subject.  Kadderly  v.  Portland,  44  Or.  118  (74 
Pac.  710:  75  Pac.  222) ;  Oregon  v.  Pac.  Sta.  T.  &  T.  Co., 
53  Or.  162  (99  Pac.  427). 

6.  Subject  to  the  exceptions  enumerated  in  the  consti- 
tution as  amended,  either  branch  of  the  legislative  depart- 
ment, whether  the  people,  or  their  representatives,  may 
enact  any  law,  and  may  even  repeal  any  act  passed  by 
the  other.  One  of  these  exceptions  relates  to  the  invoking 
of  the  referendum  and  the  other  to  the  provision  in  the 
amendment  quoted,  which  takes  from  the  legislature  the 
right  to  create  corporations  by  special  laws;  otherwise 
there  is  no  distinction.  The  statement  that  corporations 
shall  not,  by  the  legislature,  be  created  by  special  laws 
necesarily  implies  that  no  limitation  is  intended  to  be 
placed  upon  the  power  of  the  legislative  departments  of 
the  State,  whether  asserted  by  the  people  through  the 
initiative,  or  by  them  through  their  representatives,  to 
permit  the  formation  of  corporations  by  general  laws 
upon  the  subject.    A  general  law,  within  the  meaning  of 
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this  section,  is  one  by  which  all  persons  or  localities 
complying  with  its  provisions  may  be  entitled  to  exercise 
powers,  rights  and  privileges  conferred.  A  special  law, 
on  the  other  hand,  is  one  conferring  upon  certain  indi- 
viduals or  citizens  of  a  certain  locality,  rights  and  powers 
or  liabilities  not  granted  or  imposed  upon  others  similarly 
situated ;  and,  measured  by  this  rule,  the  law  under  con- 
sideration is  general.  FarreU  v.  Port  of  Columbia,  50 
Or.  169  (91  Pac.  546:  93  Pac.  254). 

7.  The  next  inquiry  relates  to  the  right  of  the  legis- 
lative department  to  delegate  to  the  county  court  the 
power  to  declare  the  incorporation  of  the  port,  etc.  The 
authority  granted  to  provide  for  the  general  incorporation 
laws  under  consideration,  necessarily  implies  the  right 
to  provide  for  a  method  of  determining,  through  some  of 
the  agencies  of  the  State,  when  the  port  has  been  fully 
organized.  A  method  analogous  to  this  is  provided  for 
bringing  into  effect  a  local  option  law  when  a  vote  is 
taken  thereon  in  any  certain  locality,  and  this  system  of 
procedure  has  been  upheld  by  this  court.  State  ex  rel  v. 
Richardson,  48  Or.  309  (85  Pac.  225 :  8  L.  R.  A.  [N.  S.] 
362) .  That  appellant's  position  on  this  point  is  untenable, 
see  Cook  v.  Port  of  Portland,  20  Or.  580,  588  (27  Pac. 
263:  13  L.  R.  A.  533) ;  Klamath  Falls  v.  Sachs,  35  Or. 
325  (57  Pac.  329 :  76  Am.  St.  Rep.  501) ;  DaUas  v.  Hallock, 
44  Or.  246,  253  (75  Pac.  204).  Among  the  authorities 
from  other  jurisdictions  holding  that  powers  thus  dele- 
gated are  ministerial,  as  distinguished  from  judicial,  are 
Owners  of  Lands  v.  People,  113  111.  296;  Elder  v.  Incor- 
porators of  Central  City,  40  W.  Va.  222  (21  S.  E.  738) ; 
Farm  Inv.  Co.  v.  Carpenter,  9  Wyo.  110  (61  Pac.  258: 
50  L.  R.  A.  747:  87  Am.  St.  Rep.  918) ;  Crawford  v. 
Hathaway,  67  Neb.  325,  367  (93  N.  W.  781 :  60  L.  R.  A. 
889:  108  Am.  St.  Rep.  647) ;  Speer  v.  Stephenson  (Idaho) 
102  Pac.  365. 

8.  It  is  next  maintained  that  the  act  is  void  because 
of  no  specific  limitation  of  indebtedness  being  placed 
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upon  the  muicipalities  to  be  created  under  it.  The  con- 
stitution on  the  subject  (Article  XI,  §  5)  is  as  follows: 
*Acts  of  legislative  assembly  incorporating  towns  and 
cities  shall  resrict  their  powers  of  taxation,  borrowing 
money,  contracting  debts,  and  loaning  their  credit." 
Section  10  of  the  same  article  provides :  "No  county  shall 
create  any  debts  or  liabilities  which  shall  singly  or  in  the 
aggregate  exceed  the  sum  of  five  thousand  dollars.  ♦  ♦  " 
That  the  corporation  under  consideration  does  not  come 
within  the  word  "county"  as  used  in  section  10,  above 
quoted,  is  manifest,  and  it  has  been  heretofore  held  by 
this  court  that  it  is  not  included  in  the  words  "towns  and 
cities  (Farrel  v.  Port  of  Portland,  52  Or.  582  [98  Pac. 
145] ) ,  from  which  it  is  clear  that  no  limitation  is  placed 
upon  indebtedness  to  be  incurred  by  municipalities  of 
this  class. 

9.  The  question  suggested,  as  to  whether  the  district 
is  likely  to  abuse  the  privilege  in  this  respect,  is  legis- 
lative, and  not  judicial.  It  is  not  for  the  courts  to  say 
whether  legislation  is  wise  or  unwise,  reasonable  or  un- 
reasonable, just,  unjust,  or  oppressive.  That  function 
is  for  the  legislative  department  only.  For  the  courts 
to  assume  this  prerogative  would  be  dangerous  in  the 
extreme,  as  they,  and  not  the  people,  would  be  virtually 
the  framers  of  the.  constitution.  It  is  the  duty  of  the 
judicial  departments  to  determine  what  the  law  is;  not 
what  it  should  have  been.  In  determining  the  validity 
of  an  act  we  can  look  only  to  the  power  under  the  consti- 
tution of  the  lawmakers  by  whom  it  was  passed,  and  not 
to  the  effect  of  the  exercise  of  their  constitutional 
authority. 

10.  This  brings  us  to  another  and  more  difficult  inquiry, 
which  concerns  the  effect  of  including  within  the  bound- 
aries of  the  territory  under  consideration  the  incorporated 
towns  of  North  Bend,  Marshfield,  East  Marshfield,  and 
Empire  City,  in  one  of  which  a  majority  voted  against 
the  organization  of  the  port.    This  inclusion,  it  is  main- 
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tained,  is  unconstitutional,  in  that  the  effect  thereof  is 
not  only  to  amend  and  repeal  parts  of  the  charters  of 
the  municipalities  thus  included  in  violation  of  the  Con- 
stitution of  Oregon,  Article  XI,  Section  2,  as  amended, 
but  must  nece^arily  result  in  imposing  upon  them  indebt- 
edness and  taxes  beyond  the  limitations  prescribed  in  the 
sections  last  quoted.  To  begin,  let  it  be  remembered  that 
municipal  corporations  of  the  class  under  consideration 
do  not  come  within  those  designated  as  counties,  cities, 
or  towns,  and  that  it  was  intended  that  municipalities 
other  than  those  enumerated  might  be  created,  is  obvious 
from  the  language  used  in  section  nine  of  the  same 
article,  namely:  "No  county,  city,  town,  or  other  munic- 
ipal corporation,"  etc.  The  clause  "other  municipal  cor- 
poration" clearly  implies  and  indicates  that  the  framers 
understood  and  recognized  that  there  may  be  corporations 
other  than  those  enumerated,  of  which  we  have  school 
districts,  irrigation  districts,  road  districts,  drainage  dis- 
tricts, and  ports,  such  as  the  Port  of  Portland,  etc.  Since, 
therefore,  as  above  held,  provision  may,  under  the  consti- 
tution, be  made  by  general  laws  for  the  incorporation  of 
a  municipality  by  the  people  of  any  certain  locality,  such 
power  or  right  would  become  futile  if  the  boundaries  of 
any  district  thus  organized  must  be  restricted  in  such 
manner  as  to  exclude  all  municipalities  other  than  the 
one  thus  created.  The  right  to  form  the  larger  munic- 
ipalities must  of  necessity  carry  with  it  the  power  to 
include  those  more  limited  in  territory  regardless  of  the 
proportionate  increase  in  the  indebtedness  and  taxation  to 
follow  that  may  necessarily  accrue  to  the  included  towns 
by  reason  thereof.  The  limitation  placed  upon  the  corpora- 
tions enumerated  applies  only  to  each  standing  as  a  sepa- 
rate and  distinct  political  division,  and  not  to  another  and 
larger  municipality  of  which  they  may  form  but  an  inte- 
gral part.  The  entire  constitution  with  amendments  must 
be  construed  together,  and  to  so  interpret  them  either 
as  to  exclude  other  corporations  or  to  limit  their  liability 
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in  the  manner  suggested  would  be  to  defeat  the  very  pur- 
pose of  the  provisions  therein  upon  the  subject. 

11.  The  act  under  consideration  by  permitting  the  in- 
corporation of  ports  does  not  thereby  directly  attempt 
to  amend  the  charter  of  any  city  or  town  within  the 
boundaries  thereof.  Under  any  view,  it  may  only  affect 
the  charters  and  ordinances  of  such  cities  and  towns 
to  the  extent  thit  they  may  be  in  conflict  or  inconsistent 
with  the  general  object  and  purpose  for  which  the  port 
may  be  organized.  This  the  constitution  clearly  intended 
to  permit;  that  is  to  say,  a  general  law  thereunder  is 
provided  whereby  the  people  within  the  municipality 
created  under  it,  may  take  such  steps  in  support  thereof 
as  may  be  necessary,  even  though  its  success  may  require, 
on  the  part  of  the  included  municipalities,  a  surrender  of 
some  of  the  rights  or  privileges  previously  granted 
to  or  acquired  by  them.  Incorporated  cities  and  towns 
may  change  or  amend  their  charters  at  any  time  in  the 
manner  provided  by  the  constitution.  The  power  to  do  so, 
however,  is  derived  from  the  people  of  the  State,  and  is 
necessarily  limited  to  the  exercise  of  such  powers,  rights, 
and  privileges  as  ma;y  not  be  inconsistent  with  the  main- 
tenance and  perpetuity  of  the  State,  of  which  public 
corporations  are  but  the  mere  instrumentalities  of  govern- 
ment. In  other  words,  the  powers  thus  acquired  do  not 
rise  higher  than  their  source. 

12.  We  find  that  the  constitution,  by  permitting, 
through  general  laws,  the  exercise  by  municipalities  of 
greater  and  more  extensive  prerogatives  for  other  and 
different  purposes,  including  the  formation  of  ports,  has 
thereby  delegated  to  such  larger  districts  the  right  to 
take  such  steps  as  may  be  essential  to  the  carrying  out 
of  the  general  purpose  and  object  of  their  creation.  The 
exercise  of  this  privilge  does  not  necessitate  the  elimina- 
tion of  the  city  governments,  nor  of  any  substantial  part 
of  them,  within  any  of  the  territory  included;  nor  does 
it  in  any  respect  interfere  with  the  general  object  or 
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purpose  for  which  the  included  corporations  were  estab- 
lished. It  may  have  the  effect,  it  is  true,  of  taking  from 
them  the  control  of  wharves  and  docks,  as  well  as  some 
other  privileges,  whenever  and  wherever  the  exercise 
thereof  becomes  inconsistent  with  the  object  for  which 
the  port  is  incorporated.  This,  however,  will  in  no  degree 
take  from  any  of  the  towns  or  the  inhabitants  thereof 
the  exercise  of,  or  prevent  them  from  receiving,  any  of 
the  benefits,  rights,  or  privileges  granted  and  given 
through  the  incorporated  port  to  the  rural  citizens  within 
the  territory  created  by  it,  or  to  the  public  at  large. 
Moreover,  to  the  extent  that  the  control  and  management 
thereof  may  be  assumed  by  the  more  extensive  munici- 
pality, the  cities  and  towns  included  therein  will  be 
relieved  of  the  burden  and  responsibility  of  maintaining 
or  operating  anjrthing  of  the  kind  for  the  benefit  of  the 
public  at  large.  True,  the  language  used  in  the  amend- 
ments considered  would  appear  to  give  to  incorporated 
cities  the  exclusive  control  and  management  of  their  own 
affairs,  even  to  the  extent,  if  desired,  of  legislating  within 
their  borders  without  limit,  to  the  exclusion  of  the  State. 
But,  as  stated,  these  provisions  must  be  construed  in 
connection  with  others  of  our  fundamental  laws,  which 
can  but  lead  to  the  conclusion  above  announced;  and 
whatever  may  be  the  literal  import  of  the  amendments 
it  cannot  be  held  that  the  State  has  surrendered  its 
sovereignty  to  the  municipalities  to  the  extent  that  it 
must  be  deemed  to  have  perpetually  lost  control  over 
them.  This  no  State  can  do.  The  logical  sequence  of 
a  judicial  interpretation  to  such  effect  would  amount  to 
a  recognition  of  a  state's  independent  right  of  dissolu- 
tion. It  would  but  lead  to  sovereigntial  suicide.  It 
would  result  in  the  creation  of  states  within  the  state, 
and  eventually  in  the  surrender  of  all  state  sovereignty — 
all  of  which  is  expressly  inhibited  by  Article  IV,  §  3  of  our 
national  constitution.  Power  to  enact  local  legislation 
may  be  delegated,  but  this  of  necessity,  whether  stated 
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or  not,  is  always  limited  to  matters  consonant  with,  and 
germane  to,  the  general  purpose  and  object  of  the  mu- 
nicipalities to  which  such  prerogatives  may  be  granted. 

13.  Municipalities  are  but  mere  departments  or  agen- 
cies of  the  State,  charged  with  the  performance  of  duties 
for  and  on  its  behalf,  and  subject  always  to  its  control. 
The  State,  therefore,  regardless  of  any  declarations  in 
its  constitution  to  the  contrary,  may  at  any  time  revise, 
amend,  or  even  repeal  any  or  all  of  the  charters  within 
it,  subject,  of  course,  to  vested  rights  and  limitations 
otherwise  provided  by  our  fundamental  laws.  This,  under 
the  constitution  as  it  now  stands,  may  be  done  by  the 
legislature  through  general  laws  only,  and  the  same 
authority  may  be  invoked  by  the  people  through  the 
initiative  by  either  general  or  special  enactments;  only 
the  legislature  being  inhibited  from  adopting  the  latter 
method. 

Our  attention  is  also  called  to  the  inclusion  within  the 
boundariies  of  the  port  what  is  known  as  the  "Ten-Mile 
District."  This,  it  is  contended  is  irregular,  because 
situated  within  a  separate  and  distinct  drainage  basin. 
Since  the  port  as  incorporated  does  not  include  all  of 
the  county,  nor  extend  "beyond  the  natural  watershed 
of  any  drainage  basin  whose  waters  flow  into  another 
bay,  estuary,  or  river  navigable  from  the  sea  situate 
within  such  county,"  the  inclusion  therein  of  the  "Ten- 
Mile  District"  is  not  inimical  to  any  of  the  provisions  of 
the  act  under  which  it  is  created. 

Other  points  were  suggested,  but  suffice  to  say,  we 
have  examined  all  the  questions  presented  by  the  record, 
and  find  no  error  in  the  conclusion  reached  by  the  court 
below. 

The  decree  is  therefore  affirmed.  Affirmed. 
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STATE  V.  WHITNEY. 

[102  Pao.  288.] 

HoMiciDB—lNDicJTMENT—SurFiciBNCY— Voluntary  Homicidb. 

1.  An  indictment,  alleging  that  accused  feloniously  and  voluntarily 
administered  a  suppository  containing  poison  to  another,  from  the  effects  of 
which  she  died,  was  Insufficient,  under  Section  1745,  B.  A  O.  Oomp..  making  it 
manslaughter  to  voluntarily  kill  another  upon  a  sudden  heat  of  passion,  but 
without  malice  and  deliberation.  In  that  It  did  not  allege  facts  constituting 
voluntary  manslaughter. 

Homicide— Indictment— Sufficiency  —  Involuntary  Manslaughtbr. 

2.  An  Indictment,  alleging  that  accused  feloniously  and  voluntarily 
administered  poison  to  another,  from  the  effects  of  which  she  died,  did  not 
charge  Involuntary  manslaughter,  under  Section  1746,  B.  AO.  Comp..  making 
it  Involuntary  manslaughter  to  involuntarily  kill  another,  while  engaged  In 
the  commission  of  an  unlawful  act,  or  a  lawful  act  without  due  caution.  In 
that  it  did  not  allege  facts  showing  any  unlawful  act,  or  a  lawful  act  negli- 
gently committed. 

Homicide— Indictment— Malice— Involuntary  Manslauohtbr. 

8.  In  a  prosecution,  under  Section  1746.  B.  A  O.  Comp.,  making  It  involun- 
tary manslaughter  to  involuntarily  kill  another  while  engaged  In  the  com- 
mission of  an  unlawful  act,  or  a  lawful  act  negligently  committed,  the 
indictment  need  not  allege  malice. 

Homicide— Indictment— Intent— Involuntary  Manslaughter. 

4.  In  a  prosecution  under  Section  1746,  B.  A  C.  Oomp.,  making  it  involun- 
tary manslaughter  to  Involuntarily  kill  another  while  engaged  In  the  com- 
mission of  an  unlawful  act,  or  a  lawful  act  negligently  committed,  an 
Indictment  need  not  allege  an  intent  to  kill ;  the  criminal  element  being  the 
commission  of  an  unlawful  act,  or  a  lawful  act  negligently  committed,  with- 
out Intention  to  take  life  or  to  do  great  bodily  harm. 

From  Multnomah:  John  B.  Cleland,  Judge. 

Statment  by  Mr.  Justice  Eakin. 

The  defendant  was  indicted  by  the  grand  jury  of 
Multnomah  County  for  the  crime  of  manslaughter  in 
the  following  language: 

"G.  B.  Whitney  is  accused  by  the  grand  jury  of  the 
county  of  Multnomah,  and  State  of  Oregon,  by  this 
indictment,  of  the  crime  of  manslaughter,  committed  as 
follows:  The  said  G.  B.  Whitney  on  the  20th  day  of 
March,  A.  D.  1908,  in  the  county  of  Multnomah,  and 
State  of  Oregon,  did  feloniously  and  voluntarily  kill  one 
Mabel  Wirtz,  by  voluntarily  giving  and  administering 
unto  her,  the  said  Mabel  Wirtz,  on  the  14th  day  of  March, 
1908,  in  the  said  county  and  state,  one  suppository  con- 
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taining  bichloride  of  mercury,  a  deadly  poison,  from  the 
effects  of  which  deadly  poison,  so  given  and  administered, 
she,  the  said  Mabel  Wirtz,  became  mortally  sick,  and  being 
so  mortally  sick,  did  languish  from  such  sickness  until 
the  said  30th  day  of  March,  1908,  when  the  said  Mabel 
Wirtz,  in  said  county  and  state,  died  from  the  effects 
of  such  deadly  poison,  so  voluntarily  given  and  admin- 
istered unto  her,"  etc. 

The  defendant  demurred  to  this  indictment,  for  the 
reason  that  it  does  not  state  facts  constituting  an  offense 
in  ordinary  and  concise  language,  without  repetition,  and 
in  such  manner  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended,  and  that  the  facts 
stated  do  not  constitute  a  crime,  which  was  overruled 
by  the  court.  Upon  the  trial  a  verdict  was  returned 
against  defendant,  finding  him  ''guilty  of  manslaughter 
as  charged  in  the  indictment."  From  a  judgment  thereon 
defendant  appeals.  Reversed. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  William  P.  Richardson  and  Mr.  John  A.  Jeffrey. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  Andrew  M.  Crawford,  Attorney  General,  Mr.  George 
J.  Cameron,  District  Attorney,  and  Mr.  John  J.  Fitzgerald, 
Deputy  District  Attorney,  with  oral  arguments  by  Mr. 
Cameron  and  Mr.  Fitzgerald. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

1.  Defendant  was  a  practicing  dentist  at  Forest  Grove, 
Washington  County,  Oregon.  The  decedent  was  employed 
in  a  millinery  store,  and  resided  with  her  mother  in 
Portland,  who  had  recently  moved  from  Forest  Grove  to 
that  city  for  the  benefit  of  her  children,  who  had  employ- 
ment there ;  the  father  remaining  at  Forest  Grove,  where 
he  conducted  a  business.  At  the  trial  it  appeared  that 
defendant  had  been  keeping  pompany  with  the  decedent 
about  three  months,  and  he  testified  that  they  were  en- 
gaged to  be  married.  There  was  evidence  tending  to  show 
that,  a  few  days  prior  to  the  illness  of  decedent,  the 
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defendant  had  procured  from  a  drug  store  at  Forest 
Grove,  and  delivered  to  decedent,  a  suppository  of 
bichloride  of  mercury,  to  be  used  by  decedent  to  avoid 
pregnancy,  which  was  administered  through  the  vagina, 
resulting  in  mercurial  poisoning,  from  the  effects  of 
which  decendent  died  within  about  two  weeks  from  the 
time  she  first  complained  of  illness.  The  statute  (Section 
1746,  B.  &  C.  Comp.)  under  which  this  indictment  was 
attempted  to  be  drawn  provides : 

"If  any  person  shall,  in  the  commission  of  an  unlawful 
act,  or  a  lawful  act  without  due  caution  or  circumspection, 
involuntarily  kill  another,  such  person  shall  be  deemed 
guilty  of  manslaughter." 

4.  This,  in  substance,  is  the  common-law  definition  of 
involuntary  manslaughter.  Blackstone,  Com.  191 ;  Section 
1745,  B.  &  C.  Comp.,  is  also  common-law  voluntary  man- 
slaughter, viz: 

"If  any  person  shall,  without  malice,  express  or  implied, 
and  without  deliberation,  upon  a  sudden  heat  of  passion, 
caused  by  a  provocation  apparently  sufficient  to  make 
the  passion  irresistible,  voluntarily  kill  another,  such  per- 
son shall  be  deemed  guilty  of  manslaughter.'' 

By  Section  1303,  B.  &  C.  Comp.,  the  indictment  must 
contain  a  statement  of  the  acts  constituting  the  offense 
in  ordinary  and  concise  language,  without  repetition, 
and  in  such  manner  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended.  Under  Section 
1308,  B.  &  C.  Comp.,  the  indictment  must  charge  but 
one  crime,  and  in  one  form  only. 

2.  The  indictment  in  this  case  does  not  charge  volun- 
tary manslaughter  under  Section  1745,  B.  &  C.  Comp., 
although  it  charges  that  he  "did  feloniously  and  volun- 
tarily kill  Mabel  Wirtz,"  because  it  sets  forth  none  of  the 
acts  constituting  an  offense  under  that  section.  Probably 
the  words  "feloniously  and  voluntarily"  as  used  in  the 
indictment,  might  be  treated  as  surplusage,  and  the 
indictment  be  held  good  under  Section  1746,  B.  &  C. 
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Comp.,  if  the  acts  charged  constitute  an  offense.  Whar- 
ton, Homicide,  335;  State  v.  Emerich,  87  Mo.  116;  Chap- 
man V.  State,  129  Ga.  855  (48  S.  E.  350) ;  Sidberry  v. 
State,  149  Ind.  684  (39  N.  E.  936). 

3.  It  becomes  important  to  determine  whether  it  does 
state  acts  constituting  involuntary  manslaughter.  The 
allegation  in  the  indictment'  is  "by  voluntarily  giving  and 
administering  unto  her,  the  said  Mabel  Wirtz,  on  the  14th 
day  of  March,  1908,  in  said  county  and  state,  one  sup- 
pository containing  bichloride  of  mercury,  a  deadly  poison, 
from  the  effects  of  which  deadly  poson,  so  given  and 
administered,  she,  the  said  Mabel  Wirtz,  became  mor- 
tally sick,  *  ♦  and  died."  This  allegation  does  not  state 
facts  disclosing  an  unlawful  act,  or  a  lawful  act  done 
without  due  caution  and  circumspection,  or  any  act  of 
criminality.  It  is  not  necessary  to  allege  malice  or  intent 
to  kill.  The  criminal  element  consists  in  doing  the  unlaw- 
ful act,  without  any  intention  to  take  the  life  of  decedent, 
or  do  her  great  bodily  harm.  It  is  therefore  necessary 
that  the  indictment  disclose  that  the  act  causing  death 
was  an  unlawful  act.  Wharton,  Homicide,  at  page  879, 
says: 

"We  have  seen  that  causing  death  by  unlawful  acts 
not  amounting  to  felony,  or  by  lawful  acts  unlawfully 
done,  constitutes  involuntary  manslaughter.  To  make 
an  indictment  for  involuntary  majnslaughter  good,  it 
must  be  alleged  that  the  accused  was  in  the  commission 
of  some  unlawful  act,  or  of  a  lawful  act  unlawfully 
done,  and  that  death  resulted  therefrom.  ♦  *  And  an 
indictment  for  a  killing,  not  alleging  that  the  doer  was  en- 
gaged in  the  perpetration  of,  or  attempt  to  perpetrate, 
a  crime  or  misdemeanor  not  amounting  to  a  felony, 
is  insufficient  under  a  statute  making  it  manslaugh- 
ter in  a  specified  degree  to  kill  a  human  being  with- 
out design  to  effect  death  by  a  person  engaged  in  the 
perpetration  of,  or  attempt  to  perpetrate,  any  crime 
or  misdemeanor  not  amounting  to  a  felony,  in  cases 
in  which  such  killing  would  be  murder  at  common 
law.     And   in  charging  the  collateral  crime  or  misde- 
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meaner,  either  the  statutory  language  must  be  used,  or 
the  statutory  ingredients  must  be  substantially  charged." 

See,  also,  State  v.  Emerich,  87  Mo.  115;  People  v. 
Huntington,  138  Ca.  261  (70  Pac.  284).  Wharton  here 
refers  to  a  statute  in  which  the  act  that  results  in  death 
differs  from  section  1746  of  our  statute,  but  this  does 
not  weaken  his  statement  that  the  charge  must  disclose 
the  commission  of  an  unlawful  act.  And  in  State  v. 
Emerich,  87  Mo.  115,  it  is  held  that  the  charge  of  invol- 
untary manslaughter  must  state  that  act  was  done  in  the 
perpetration  of  a  misdemeanor.  Connor  v.  Common- 
wealth, 76  Ky.  714 

4.  Counsel  for  the  State  in  his  brief  cites  authorities 
to  the  effect  that  poison  negligently  administered,  or 
administered  with  an  evil  purpose,  in  the  event  death 
follows,  is  manslaughter.  However,  it  is  not  alleged  that 
the  poison  was  administered  without  due  caution  or 
circumspection,  nor  is  an  evil  purpose  alleged,  and  there- 
fore these  authorities  do  not  aid  the  State.  Where  the 
charge  is  murder  by  poisoning,  as  is  the  case  is  some 
authorities  cited,  the  indictment  charges  an  intent  to 
murder,  thus  disclosing  an  unlawful  act,  or  evil  purpose, 
and  will  support  a  verdict  of  involuntary  manslaughter 
under  Section  1746,  B.  &  C.  Comp.  This  was  expressly 
held  in  State  v.  Ellsworth,  30  Or.  145,  (47  Pac.  199), 
but  in  the  present  case  the  indictment  is  confined  to  a 
charge  of  a  violation  of  Section  1746,  without  alleging 
an  unlawful  act.  Therefore,  the  indictment  is  insufficient 
to  charge  a  crime  under  that  section,  and  the  demurrer 
should  have  been  sustained,  and  it  is  unnecessary  to  con- 
sider the  other  questions  involved. 

The  judgment  of  the  lower  court  will  be  reversed,  and 
the  cause  remanded,  with  directions  to  sustain  the  de- 
murrer, and  for  such  other  proceedings  as  may  be  proper. 

Reversed. 
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Arffued  Augnst  17,  Decided  August  M,  1009. 

HAINES  V.  CITY   OF  FOREST  GROVE. 

[108  Pac.  776.] 

MUKICIPAL    COBPOKATIONS— INITIATIVS    AND     RSFEKKMDUM— ADOPTION 

BY  Ordinance— "Ordain." 

1.  General  Laws  IWr,  p.  406.  c.  226.  §  12,  provides  that  a  petition  for  a  pro- 
posed ordinance,  charter,  or-amendment  to  the  charter  of  any  city  shall  be 
filed  with  the  city  clerk,  who  shall  transmit  it  to  the  next  session  of  the  coun- 
cil, which  shall  either  ordain  or  reject  the  same,  as  proposed,  within  thirty 
days  thereafter ;  but  if  rejected,  or  no  action  is  taken  thereon  within  that  time, 
it  shall  be  submitted  to  the  voters.  Held,  that  the  word  "ordain^^  is  employed 
in  the  sense  of  "adopt**  or  ^'approve";  that  is,  the  council  may  either  approve 
or  reject  the  proposed  charter  or  ordinance,  after  which  proceedings  may  be 
taken  as  therein  directed,  and  hence  the  adoption  of  a  proposed  charter  by 
resolution,  instead  of  by  ordinance,  was  sufficient. 

Pleadino— Demurrer— Construction  of  Pleadings. 

2.  When  tested  by  demurrer,  pleadings  /nust  be  most  strongly  construed 
against  the  pleader. 

Municipal.  Corporations— Initiative  and  Referenduv— Title. 

8.  General  Laws  1907,  p.  406,  c.  226,  5  12,  provides  that  if  any  ordinance,  char- 
ter, or  amendment  to  the  charter  of  any  city  shall  be  proposed  by  petition, 
and  is  not  rejected  or  approved  by  the  council  within  thirty  days,  the  clerk 
shall  submit  the  bill  to  the  voters  at  the  next  ensuing  election,  and  that,  if 
the  proposition  meets  with  the  approval  of  the  council  and  they  shall  so 
ordain,  it  may  either  be  submitted  to  the  voters  or  the  council  may  declare 
and  thereby  make  it  effective  without  such  submission.  Held,  that  where  a 
charter  was  properly  proposed  and  submitted  under  a  resolution  approving 
the  bill,  the  adoption  having  been  regular,  the  title,  reciting  that  it  was  a  bill 
"to  propose  *  *  by  initiative  petition,**  was  sufficient,  though  it  did  not 
appear  that  it  was  proposed  by  a  resolution  of  the  council. 


Municipal  Corporations— Initiative  and  Referendum— Title. 

4.  General  Laws  1907,  p.  898,  c.  226,  relating  to  the  initiative  and  refer- 
endum, provides  In  Section  5  that  when  any  measure  shall  be  filed  with  the 
Secretary  of  State  to  be  referred  to  the  people,  or  shall  be  proposed  by  initia- 
tive petition,  a  copy  thereof  shall  be  transmitted  to  the  Attorney  General, 
who  shall  provide  a  title  for  the  measure.  Section  10  provides  that  as  to  cities 
and  towns  the  duties  required  of  the  Attorney  General  by  the  act  shall  be  per- 
formed by  the  city  attorney  as  to  municipal  legislation.  Held,  that  where  the 
title  to  a  bill  proposing  an  amended  charter  was  adequate,  and  the  city  at  the- 
time  of  the  proceedings  had  no  city  attorney,  failure  to  have  the  title  pre- 
pared by  the  city  attorney  did  not  invalidate  the  election. 

Municipal  Corporations— Elections— What  Constitutes  a  Majority. 

6.  In  a  city  having  three  hundred  and  thirty  legral  voters,  who  were  qual- 
ified to  vote  upon  the  question  of  the  adoption  of  a  new  charter,  but  one  hun- 
dred and  sixty-two  votes  were  east,  ninety-two  for  and  seventy  against  the 
proposed  charter.  Held,  that  only  a  majority  of  those  voting  is  all  that  is 
required  to  adopt  the  new  charter,  and  when  the  statute  is  silent,  it  will  be 
presumed  that  the  electors  who  do  not  vote  are  in  favor  of  the  measure. 

From  Washington:  James  U.  Campbell,  Judge. 
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This  is  a  suit  by  E.  W.  Haines  against  the  City  of 
Forest  Grove,  B.  H.  Laughlin  and  R.  P.  Wirtz,  the 
Mayor  and  Recorder  respectively  of  said  city,  to  enjoin 
said  defendants  from  issuing  bonds  for  the  purpose  of 

» 

securing  and  constructing  a  water  system  for  the  city. 
From  a  decree  entered  on  an  order  sustaining  a  general 
demurrer  to  the  complaint,  plaintiff  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  with  an  oral  argu- 
ment by  Mr.  John  M.  Wall. 

For  respondent  there  was  a  brief  with  an  oral  argu- 
ment by  Mr.  W.  H.  Hollis. 

Mr,  Justice  King  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  entered  upon  an  order 
sustaining  a  general  demurrer  to  the  complaint.  The 
suit  was  instituted  to  test  the  right  of  the  city  of  Forest 
Grove  to  issue  and  sell  bonds  for  the  securing  and  con- 
structing of  a  water  system.  The  proceeding  involves 
the  validity  of  the  city  charter  and  the  regularity  of  the 
proceedings  thereunder,  in  reference  to  which  it  is  con- 
tended that  there  has  been  a  failure  to  comply  with  the 
general  law  of  1907  (Gen.  Laws  1907,  p.  398,  c.  226), 
providing  for  the  carrying  into  effect  of  the  initiative 
and  referendum  powers  reserved  by  the  people  in  Section 
1  and  Section  la  of  Article  IV  of  the  Constitution  in  re- 
gard to  municipal  legislation. 

1.  Taking  them  in  their  logical  order,  the  first  point 
presented  for  consideration  questions  the  regularity  of 
the  action  of  the  committee  appointed  to  draft  the  char- 
ter under  which  it  is  proposed  to  issue  bonds.  It  is 
argued  that  since  the  report  of  the  committee  was 
approved  by  resolution,  instead  of  by  ordinance,  the 
action  thus  taken  was  not  in  compliance  with  the  provi- 
sions of  the  act  (Gen.  Laws  1907,  p.  398,  c.  226)  on  the 
subject.     Section   12   of  the  act   provides,   inter  alia. 


Aug.  1909]  Hainbs  v.  City  op  Forest  Grove.  445 

that  if  any  ordinance,  charter,  or  amendment  to  the 
charter  of  any  city  shall  be  proposed  by  petition,  such 
petition  shall  be  filed  with  the  city  clerk,  auditor,  or 
recorder,  who  shall  transmit  it  to  the  next  session  of 
the  council ;  that  the  council  shall  either  ordain  or  reject 
the  same  as  proposed,  within  30  days  thereafter;  but  if 
rejected,  or  no  action  is  taken  thereon  within  that  time, 
it  shall  be  submitted  to  the  voters  of  the  city  or  town 
at  the  next  ensuing  election.  It  will  thus  be  seen  that 
the  manner  of  proceeding  is  clearly  indicated  in  the  gen- 
eral act.  We  do  not  understand  that,  merely  because 
the  word  "ordain"  is  used,  this  necessarily  implies  that 
the  proposed  charter  must  first  have  been  approved  by 
the  passage  of  an  ordinance.  The  word  "ordain,"  as 
used  in  this  connection,  is  employed  in  the  sense  of 
"adopt"  or  "approve"  (Words  &  Phrases,  p.  5016) ;  that 
is  to  say,  the  council  may  either  approve  or  reject  the 
proposed  charter  or  ordinance,  after  which  proceedings 
may  be  taken  as  therein  directed.  In  view  of  the  lan- 
guage used  in  the  act,  and  no  specific  requirements  to 
the  contrary  appearing  either  in  the  constitution  as 
amended  or  in  the  general  law  on  the  subject,  we  are  of 
the  opinion  that  the  adoption  by  resolution  was  sufficient, 
and  that  error  cannot  be  predicated  thereon. 

2.  The  next  contention  is  that  but  55  days  intervened 
between  the  time  of  the  adoption  of  the  resolution  approv- 
ing the  charter — including  the  filing  of  the  same  with 
the  clerk  for  submission  to  the  voters — and  the  date  of 
the  election  at  which  it  was  voted  upon.  One  of  the 
averments  in  the  complaint  would  indicate  that  the  time 
was  insufficient;  but  a  subsequent  allegation  therein  dis- 
closes that  the  proposed  charter  was  ordained,  or 
approved,  and  filed  with  the  clerk  on  November  11,  1908. 
Now,  since  it  further  appears  that  the  election  at  which 
it  was  adopted  by  a  vote  of  the  people  occurred  on  Jan- 
uary 11,  1909,  more  than  60  days  elapsed  between  the 
date  of  the  filing  and  the  election.     We  have  for  determi- 
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nation  only  the  questipn  as  to  whether  the  facts  alleged 
are  sufficient  to  entitle  plaintiff  to  the  injunctive  relief 
demanded.  It  is  a  well-established  rule  that  pleadings, 
when  tested  by  demurrer,  must  be  construed  most 
strongly  against  the  pleader.  Applying  this  rule  here, 
the  time  required  intervened  between  the  time  of  filing 
and  the  date  of  the  election,  by  reason  of  which  plain- 
tiff's position  is  untenable. 

3.  It  is  maintained  that  since  the  title  to  the  bill  sub- 
mitting the  amended  and  adopted  charter  to  a  vote,  recites 
that  it  is  a  bill  "to  propose  *  *  by  initiative  petition," 
instead  of  appearing  that  it  was  proposed  by  a  "resolu- 
tion" of  the  council,  it  fails  to  meet  the  legal  require- 
ments in  this  regard.  It  will  be  observed  from  Section 
12  of  the  Act  of  1907  that  more  than  one  way  is  pro- 
\aded  by  which  charters,  amendments  thereto,  and  ordi- 
nances may  be  adopted  and  become  operative.  The  first 
is  by  petition,  known  as  the  "initiative,"  by  which  the 
matter  is  called  to  the  attention  of  the  council,  where- 
upon, if  it  shall  not  within  30  days  be  rejected  or 
approved  by  that  body,  the  clerk  is  required  to  submit 
the  bill  to  the  voters  of  the  city,  town,  or  proposed  city 
or  town,  at  the  next  ensuing  election.  Another  method 
provided  is  that,  in  the  event  the  proposition  shall  meet 
with  the  approval  of  the  council  and  they  shall  so  ordain, 
it  may  either  be  submitted  to  the  voters  for  their  approval 
or  rejection,  or  the  council  may  declare,  and  thereby 
make  it  effective  without  such  submission.  Other  pro- 
visions are  made  respecting  amendments,  etc.;  but  the 
above  statement  is  adequate  to  a  proper  determination  of 
the  controverted  point.  In  the  case  at  hand  the  new 
charter  was  proposed  by  the  initiative  in  strict  conform- 
ity to  the  requirements  of  the  law,  and  approved  by  the 
council  by  resolution,  and,  in  accordance  with  the  re- 
quirements of  the  general  law  on  the  subject,  was  sub- 
mitted to  the  voters  and  adopted  by  them.  The  question 
as  here  presented  could  only  arise  in  the  event  the  council 
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had  rejected  or  neglected  to  act  upon  the  petition  in  the 
first  instance,  and  the  petitioners  had  thereafter  sub- 
mitted the  same  to  a  vote;  but  having  been  submitted 
under  a  resolution  approving  the  bill,  and  the  adoption 
by  resolution  having  been  regular,  the  title  is  sufficient. 

4.  It  is  next  argued  that  Section  10,  when  construed 
in  connection  with  Section  5  of  the  general  act,  requires 
that  before  the  bill  proposing  a  new  charter,  amendment, 
or  ordinance  shall  be  voted  upon,  it  shall  first  be  sub- 
mitted to  the  city  attorney  for  his  approval,  whereupon 
he  shall  prepare  and  return  to  the  clerk  a  form  of  title 
for  the  proposed  measure.  It  appears,  however,  that 
the  city  of  Forest  Grove,  at  the  time  of  these  proceed- 
ings and  for  some  time  prior  thereto,  had  no  city  attor- 
ney. Not  having  an  officer  of  this  kind,  and  the  title 
being  adequate  to  meet  all  the  requirements  of  the  law, 
we  are  of  the  opinion  that  this  irregularity — if  it  may 
be  termed  such — ^will  not  invalidate  the  election.  If  the 
question  were  before  us  in  a  proceeding  questioning  the 
right  to  hold,  or  seeking  to  enjoin,  an  election  until  the 
provisions  of  the  law  respecting  the  subject  shall  have 
been  complied  with,  a  different  question  would  be  pre- 
sented. 

5.  It  is  also  suggested  that  since  it  appears  there  were 
330  legal  voters  in  the  city  of  Forest  Grove  who  were 
qualified  to  vote  at  the  time  of  the  adoption  of  the  new 
charter,  and  that  but  162  votes  were  cast,  of  which  92 
voted  for  the  charter  and  70  against  it,  less  than  a 
majority  voted  for  its  adoption,  by  reason  of  which  the 
result  does  not  represent  the  will  of  the  majority,  and 
is,  therefore,  void.  The  general  law  under  which  the 
election  was  held  makes  it  clear  that  only  a  majority  of 
those  voting  is  necessary  to  make  effective  the  bill,  char- 
ter, ordinance,  or  other  matter  voted  upon,  from  which 
it  is  manifest  that  error  cannot  be  predicated  on  that 
ground.  But,  were  the  statute  silent  upon  the  subject, 
it  would  be  presumed  that  all  qualified  voters  opposed 
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to  a  bill  affecting  their  municipality  would  manifest  suffi- 
cient interest  in  public  affairs  to  vote  thereon,  and  that 
those  who  do  not  vote  are  in  favor  of  the  measure. 

Other  errors  are  suggested;  but,  not  deeming  them 
important,  the  decree  of  the  circuit  court  will  be  affirmed. 

Affirmed. 


Arffued  May  7,  Decided  July  27:  notice  for  rehearlns  denied  Sept.  21,  lOQO. 

SIMPSO:^^  V.  HARRAH. 
[108  Pac.  68.] 

Waters  and  Water  Courses— Irrioatiow— Evidence— Findings. 

1.  In  a  salt  to  enjoin  defendant  from  Interfering  with  the  flow  of  water 
Into  complainant's  Irrigation  ditch,  evidence  held  to  warrant  a  finding  that 
defendant  had  unlawfully  diverted  the  water  from  the  main  ditch,  and  that 
this  was  the  cause  of  plalntlfT^s  water  shortage  and  the  Impairment  of  his 
crops. 

Waters  and  Water  Courses  —  Irrigation— Riohts  to  Water  — 
Pleading. 

S.  Where,  In  a  suit  to  enjoin  defendant  from  Interfering  with  the  flow  of 
water  In  plalntlfTs*  ditch,  defendant  by  answer  made  no  claim  to  any  water 
nor  title  to  any  land,  and  plaintiffs  claimed  no  definite  quantity  of  water,  and 
did  not  prove  the  amount  to  which  they  were  entitled,  a  decree  attempting 
to  establish  plaintiffs'  title  to  a  definite  amount  of  water,  and  to  settle  the 
rights  of  the  parties  as  to  the  water  flowing  In  the  main  ditch,  was  erroneous. 

Appeaij  and  Error— Rehearing— Orounds—Mistrial  of  Issues. 

8.  Where  the  complaint  alleged  that  defendant  had  been,  during  the  season 
of  1907,  and  then  was,  wrongfully  diverting  water  from  the  main  ditch 
described,  which  the  evidence  showed,  as  well  as  that  the  water  did  not 
reach  the  division  box,  a  contention  made,  as  a  ground  for  rehearing,  that  the 
controversy  was  not  over  the  water  which  flowed  into  the  main  ditch,  but 
over  that  at  the  division  box.  was  untenable. 

From  Umatilla:  Henry  J.  Bean,  Judge. 

This  is  a  suit  by  James  Simpson  and  Ann  E.  Simpson 
against  G.  M.  Harrah  to  enjoin  defendant  from  interfer- 
ing with  the  right  of  plaintiffs  to  irrigate  their  lands 
from  the  irrigation  ditch  running  from  the  Middle  Walla 
Walla  River.  From  a  decree  in  favor  of  plaintiffs, 
defendant  appeals.  Modified. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Messrs.  T.  P.  and  C.  C.  Gose. 

For  respondent  there  was  a  brief  with  oral  arguments 
by  Messrs,  Lowell  &  Winter. 
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Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

Plaintiffs  are  the  owners  of  a  17-acre  fruit  farm,  being 
a  portion  of  the  west  one  half  of  section  14,  township 
6  north,  range  35  east  Willamette  Meridian,  Umatilla 
County,  Oregon,  and  they  are  the  owners,  as 
described  in  their  deed,  of  "the  right  to  take  sufficient 
water  to  irrigate  all  of  the  above  described  land 
from  the  main  irrigation  ditch,  which  said  main  ditch 
runs  from  ,the  Middle  Walla  Walla  River  to  the  west  line 
of  the  east  half  of  the  southwest  quarter  of  section  14, 
*  *  and  to  convey  the  said  water  in  such  manner  as  may 
be  desired,  by  flume,  ditch,  or  otherwise,  along  the  west 
line  of  the  east  half  of  the  southwest  quarter  of  said  sec- 
tion 14,"  etc.  Defendant  admits  plaintiffs'  ownership  of 
the  land  described,  and  that  it  is  devoted  to  the  growth 
of  fruits,  vegetables,  and  alfalfa,  and  denies  the  other 
allegations  of  the  complaint,  but  makes  no  claim  to  the 
water  or  right  to  the  use  thereof.  The  main  ditch,  which 
furnishes  water  to  others  besides  plaintiffs  and  defend- 
ant, is  taken  from  the  Little  Walla  Walla  River  in  the 
southeast  quarter  of  the  southwest  quarter  of  section  14, 
extending  north,  and  at  the  northwest  comer  of  the 
southeast  quarter  of  the  southwest  quarter  of  section  14 
it  is  divided,  and  the  ditch  through  which  plaintiffs  and 
defendant  divert  water  from  the  main  ditch  continues 
northerly  20  or  25  rods,  where  it  is  divided  between 
them. 

1.  Thus  but  one  question  is  presented  upon  the  evi- 
dence, namely:  Did  defendant  deprive  plaintiffs  of  the 
use  of  the  water  as  alleged  in  the  complaint  ?  Upon  that 
issue  plaintiff,  James  Simpson,  testifies  that  during  the 
season  of  1907  he  was  not  able  to  get  sufficient  water  to 
produce  his  crop,  consisting  of  fruit,  melons,  vegetables, 
and  alfalfa ;  that  his  crops  were  nearly  ruined,  and  much 
of  his  alfalfa  killed,  to  his  damage  in  the  sum  of  $500; 
that  defendant  Harrah  prevented  them  from  having  any 
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water  at  all  that  year;  that  Harrah  put  a  dam  in  the 
ditch  and  turned  the  water  down  the  main  creek.  De- 
fendant does  not  dispute  the  testimony  of  plaintiff,  James 
Simpson,  to  the  effect  that  defendant  turned  the  water 
from  the  main  ditch  into  the  creek.  He  says  he  did  not 
obstruct  the  flow  of  the  water  at  the  division  box  or  at 
any  point  on  plaintiffs'  ditch,  but  does  not  deny  that  he 
maintained  the  dam  at  the  head  of  the  main  ditch.  The 
allegation  of  the  complaint  is  that  defendant  diverted 
the  water  from  the  main  ditch  and  turned  it  down  the 
creek.  We  think  the  evidence  fully  supports  the  findings 
of  the  trial  court  as  to  the  cause  of  the  shortage  of  water 
and  its  effect  upon  plaintiffs'  crops. 

2.  It  is  urged  that  the  court  erred  in*  rendering  a 
decree  in  favor  of  plaintiffs,  for  the  reason  that  plaintiffs 
and  defendant  had  signed  an  agreement  between  them 
dividing  the  water  at  the  division  box;  but  that  agree- 
ment is  not  involved  here.  Defendant  by  his  answer 
makes  no  claim  to  any  water,  and  tenders  no  issue  as 
to  the  agreement,  and  plaintiffs  do  not  complain  of  any 
diversion  at  the  division  box,  but  at  the  head  of  the  main 
ditch,  therefore  we  are  not  called  upon  to  construe  the 
agreement  for  the  division  of  the  water.  Neither  the 
pleadings  nor  the  proof  are  sufficient  to  enable  us  to 
determine  the  water  rights  between  plaintiffs  and  defend- 
ant as  to  the  quantity  of  water  either  one  needs  or  is 
entitled  to,  or  as  to  their  relative  proportions  of  the  water 
in  the  ditch.  The  evidence  establishes  plaintiffs'  right 
to  sufficient  water  to  irrigate  these  17  acres ;  that  defend- 
ant wrongfully  diverted  the  water  from  the  main  ditch; 
and  that  plaintiffs'  crops  were  damaged  by  reason  thereof. 
Defendant  does  not  dispute  plaintiffs'  title  to  the  water, 
except  by  offering  in  evidence  an  agreement  between 
plaintiffs  and  defendant,  by  which  it  is  provided  that 
plaintiffs  are  entitled  jointly  to  one-third  of  the  water 
conveyed  in  a  certain  ditch  known  as  the  "Ingle  ditch," 
and  that  defendant  is  entitled  to  64  per  cent  thereof  and 
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plaintiffs  to  36  per  cent,  but  there  is  no  issue  as  to  the 
division  of  the  water  at  the  box.  Defendant  is  charged 
with  preventing  the  water  from  flowing  into  the  main 
ditch,  and  this  is  established  by  a  preponderance  of  the 
evidence.  We  think,  however,  that  the  trial  court  went 
beyond  the  issues  in  dividing  the  water  between  plain- 
tiffs and  defendant.  Defendant  has  alleged  or  shown  no 
right  to  any  water  nor  title  to  any  land,  except  at  the 
trial  plaintiffs  admitted  that  defendant  ''is  the  owner  of 
the  lands  described  in  the  complaint."  But  this  is  unin- 
telligible taken  in  connection  with  the  pleadings.  Plain- 
tiffs' land  is  described  in  the  complaint,  and  the  answer 
admits  that  ''plaintiffs  are  the  owners  of  the  land 
described  in  said  complaint."  The  complaint  also 
describes  the  east  one  half  of  the  southwest  quarter  of 
section  14,  over  which  a  portion  of  the  ditch  is  con- 
structed, but  clearly  the  plaintiffs  do  not  mean  to  admit 
that  defendant  is  the  owner  of  that  80  acres,  and  the 
record  indicates  he  is  not.  But  this  is  immaterial,  as 
there  is  no  issue  tendered  in  relation  thereto.  When 
these  issues  arise,  they  can  be  tried  out. 

Plaintiffs  have  claimed  no  definite  quantity  of  water 
nor  does  the  evidence  disclose  the  amount  to  which  they 
are  entitled,  and  therefore  the  decree  cannot  establish 
their  title  to  any  definite  quantity  of  water  or  settle  the 
relative  rights  of  plaintiffs  and  defendant.  The  only 
relief  the  court  can  grant  is  to  enjoin  defendant  from 
preventing,  or  in  any  manner  interfering  with  the  flow 
of  the  water  from  the  Little  Walla  Walla  River  into  the 
main  ditch,  and  to  give  plaintiffs  judgment  for  $300  dam- 
ages, allowed  by  the  lower  court,  which  we  find  was 
suffered  by  plaintiffs,  and  a  decree  will  be  rendered  here 
accordingly,  neither  party  to  recover  costs  of  this  appeal. 

Modified. 


452  BiGELOw  V,  Columbia  Gold  Mining  Co.  [54  Or. 

Decided  September  21,  1009. 

On  Motion  for  Rehearing. 

[108  PftC.  1007.] 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

Counsel,  by  this  motion,  urges  that  the  controversy 
was  not  over  the  water  which  flowed  in  the  main  ditch 
at  its  intake,  but  was  over  the  water  at  the  division 
box;  but  in  this  he  is  in  error.  The  charge  in  the  com- 
plaint is  "that  the  defendant  has  been,  during  the  season 
of  1907,  and  now  is,  wrongfully  and  unlawfully  diverting 
the  water  from  the  main  ditch  above  described,"  and 
this  was  sustained  by  the  proof.  The  evidence  shows 
that  the  water  did  not  reach  the  division  box,  but  was 
diverted  at  the  creek.  The  case  cannot  be  retried,  as 
suggested  by  counsel,  upon  the  points  urged,  without  new 
pleadings,  and  this  court  is  not  the  forum  in  which  to 
seek  such  relief. 

The  motion  is  denied. 

Modified:  Rehearing  Denied. 


Argued  May  8,  decided  July  23.  rehearing  denied  September  21,  1000. 

BIGEIiOW   V.    COIiUMBIA   GOIiT)   MINING   CO. 

[108  Pac.  56;  108  Pao.  1007.] 

Appeal  and  Errob— Sufficiency  of  Bit.l  of  Exceptions. 

1.  Under  Section  171,  B.  A  C.  Oomp.,  providing  that  "the  objection  shall  be 
stated  with  so  much  of  the  evidence  or  other  matter  as  is  necessary  to  explain 
it.  but  no  more,'*  a  bill  of  exceptions  which  consists  only  of  the  entire  tran- 
script of  the  stenographer's  notes  taken  at  the  trial  is  sufficient  to  bring  up 
for  consld^^ratlon  the  assignment  of  error  that  the  court  erred  in  denying 
defendant's  motion  for  a  nonsuit,  and  that  it  erred  in  refusing  a  motion  for  a 
directed  verdict  for  defendants,  as  consideration  of  those  assignments 
requires  that  the  bill  contain  all  the  evidence  before  the  court  at  the  time  the 
motion  was  made,  but  the  bill  is  not  sufficient  to  present  other  assignments  of 
error. 

Master  and  Servant  —  Actions  fob  Injuries  —  Sufficiency  of 
Evidence— N  eoligence. 

2-  Evidence,  in  an  action  against  a  master  to  recover  for  injuries  to  a 
servant,  held  to  make  the  question  of  defendant's  negligence  and  whether 
plaintiff  assumed  the  risk  incident  to  machinery  around  which  he  was  work- 
ing, for  the  Jury. 

Master    and    Servant  —  actions    for    Injuries  —  Sufficiency    of 

Evidence— Contributory  Negligence. 
8.  Evidence,  In  an  action  against  a  master  for  injuries  to  a  servant,  held 
sufficient  to  make  the  question  of  contributory  negligence  for  the  Jury. 
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Pleading— Issues  and  PROpF— Matters  to  Be  PROvED—ADaiissioNS. 

4.  In  an  action  against  a  master  for  Injaries  to  a  servant,  the  complaint 
alleged  that  plalntlfT  was  caught  upon  a  revolving  shaft  by  a  set  screw,  and 
the  answer  alleged  that  plaintiff,  who  was  working  around  and  attempting  to 
oil  the  machinery,  allowed  his  clothing  to  "drop  down  on  the  shaft  and  under 
the  guard,  so  that  it  came  in  contact  with  the  said  set  screw.  *  *  and  he  was 
drawn  into  the  said  machine."  Held,  that  the  admission  in  the  answer 
renders  unnecessary  any  proof  that  plaintiff^s  clothes  caught  on  the  set 
screw. 

Appeal  and  Error  — Bilij  of  Exceptions— Necessity- Waiver — 
Power. 

6.  A  bill  of  exceptions  is  required  by  statute,  and  not  by  court  rules,  so 
that  counsel  cannot  waive  a  bill  of  exceptions,  where  it  is  necessary  to  raise 
the  question  presented  for  review,  or  stipulate  to  submit  the  case  on  a  trah- 
script  of  the  evidence. 

Appeal  and  Error— Briefs— Statement  of  Facts—Failure  to  Dent. 
0.  Respondent  need    not    object    to    the    statement    of   fact    made    in 
appellant's  brief  and  does  not  assent  thereto  by  his  failure  to  deny. 

From  Baker:  William  Smith,  Judge. 

Statement  by  Mr.  Justice  Eakin. 

This  is  an  action  by  Ira  E.  Bigelow  against  the  Colum- 
bia Gold  Mining  Co.  for  damages  resulting  from  personal 
injuries  received  by  plaintiff  in  operating  an  electric 
power  pump.  The  defendant  is  engaged  in  operating 
the  Columbia  Gold  Mine,  in  Baker  County,  Oregon,  and 
at  the  500-foot  level  uses  a  triplex  electric  power  pump, 
which  plaintiff  is  employed  to  operate ;  part  of  his  duties 
being  to  attend  to  the  automatic  oilers.  On  the  side 
next  to  the  motor  is  a  shaft,  five  or  six  feet  long,  with 
a  pulley  on  one  end,  connected  by  a  belt  to  the  motor, 
and  on  the  other  end  is  a  gearing,  the  shaft  being  about 
three  and  one-half  feet  above  the  floor.  When  in  opera- 
tion the  shaft  makes  400  revolutions  a  minute.  There 
is  a  collar  on  the  gear  end  of  the  shaft,  close  to,  and  on 
the  opposite  side  of,  the  boxing  from  the  gear,  fastened 
to  the  shaft  by  a  set  screw  to  prevent  the  shaft  from 
longitudinal  motion,  and  revolving  with  the  shaft.  The 
shaft  is  about  two  and  one-half  inches  in  diameter,  and 
the  collar  is  about  one  and  one-half  inches  wide,  and 
about  one  and  one-quarter  inches  thick,  and  the  set  screw 
is  in  the  center  of  the  collar,  and  projects  about  one  inch 
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from  the  surface  of  the  collar.  Over  this  set  screw  is 
placed  a  sheet  iron  guard,  about  three  and  one-half  inches 
wide.  The  three  plungers  are  operated  vertically  by  a 
series  of  cranks  upon  a  shaft  about  five  and  one-half  feet 
above  the  floor,  and  there  are  automatic  oilers  on  top  of 
these  plunger  cranks,  and  also  on  the  boxing.  On  Feb- 
ruary 8,  1908,  about  6 :30  A.  M.,  plaintiff,  in  the  discharge 
of  his  duties)  was  adjusting  the  oilers  on  top  of  the 
plunger  cranks,  which  were  about  as  high  as  he  could 
reach.  He  was  standing  on  the  side  of  the  pump  next 
to  the  shaft,  and  in  some  manner  his  clothing  was  caught 
and  wound  around  the  shaft,  tearing  all  the  clothing 
from  his  body,  and  throwing  him  upon  the  shaft  and 
against  the  plungers,  from  which  he  received  very  seri- 
ous injuries,  tearing  off  pieces  of  his  scalp  and  burning 
the  skin  upon  his  legs  and  body.  Plaintiff  alleges  that 
it  was  defendant's  duty  to  cover  and  safeguard  the  set 
screw  to  render  the  same  safe  for  plaintiff;  that  the 
guard  placed  thereon  was  so  insecurely  fastened,  and  of 
such  thin  material,  that  it  was  easily  broken  loose,  and 
was  so  placed  thereon  that  it  did  not  cover  the  set  screw 
completely,  although  it  had  the  appearance  of  affording 
protection  therefrom,  and  was  thus  rendered  unsafe,  and, 
in  fact,  dangerous,  and  was  the  cause  of  the  injury  com- 
plained of;  that  the  dangerous  and  unsafe  condition 
thereof  was  well  known  to  defendant,  or  could  have  been 
known  by  due  diligence,  prior  to  the  time  of  the  injury 
received  by  plaintiff. 

Defendant  denies  the  allegations  of  the  complaint, 
alleging  affirmatively  that  the  set  screw  was  safeguarded, 
and  was  in  a  reasonably  safe  condition;  that  plaintiff 
knew  and  appreciated  the  danger  and  assumed  the  risk 
thereof;  that  plaintiff  was  guilty  of  contributory  negli- 
gence in  taking  an  unsafe  place  to  work  when  there  was 
a  safe  place  on  the  other  side  of  the  pump,  and  in  wear- 
ing loose  clothing  while  working  about  the  machinery. 
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Upon  the  trial  plaintiflp  recovered  a  verdict,  and  from  a 
judgment  thereon  defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Charles  A.  Johns  and  Mr,  Ralph  W.  Wilbur,  with  an 
oral  argument  by  Mr.  Johns. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Hart  &  Nichols,  with  an  oral  argument  by  Mr. 
Julitis  N.  Hart. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

1.  After  argument  of  the  case  in  this  court  plaintiff 
filed  a  motion  to  affirm  the  judgment,  for  the  reason 
that  the  only  bill  of  exceptions  filed  is  the  entire  trans- 
cript of  the  stenographer's  notes  taken  at  the  trial,  which 
is  not  a  bill  of  exceptions  contemplated  by  statute.  The 
first  assignment  of  error  is  that  the  court  erred  in  deny- 
ing defendant's  motion  for  a  nonsuit.  The  consideration 
of  this  assignment  requires  that  the  bill  of  exceptions 
shall  contain  all  the  evidence  before  the  court  at  the 
time  the  motion  was  made :  Schaefer  v.  Stein,  29  Or.  147 
(45  Pac.  301).  The  same  is  true  of  the  second  assign- 
ment of  error,  namely,  the  motion  for  a  directed  verdict. 
Therefore,  for  consideration  of  these  two  questions,  the 
bill  of  exceptions  is  sufficient,  and  the  motion  must  be 
denied.  But  as  to  the  other  exceptions  the  bill  does  not 
comply  with  the  statute  (Section  171,  B.  &  C.  Comp), 
which  provides  that  "the  objection  shall  be  stated  with 
so  much  of  the  evidence  or  other  matter  as  is  necessary 
to  explain  it,  but  no  more."  This  question  has  been 
decided  by  this  court  so  often  that  it  seems  needless  to 
review  it  again.  In  the  case  of  Hamilton  &  Rourke  v. 
Gordon,  22  Or.  561  (30  Pac.  496) ,  the  court  in  passing 
on  this  question  says :  "A  motion  was  filed  in  this  court 
by  respondents  to  strike  the  bill  of  exceptions  from  the 
files,  because  it  is  nothing  but  a  copy  in  longhand  of  the 
reporter's  notes  of  the  trial.    We  are  not  aware  of  any 
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I'ule  of  law  or  practice  authorizing  us  to  strike  from  the 
files  that  part  of  the  transcript  signed  and  allowed  by 
the  trial  judge,  and  made  a  part  of  the  record  in  the  court 
below  as  a  bill  of  exceptions ;  but  we  are  equally  certain 
that  there  is  no  rule  of  law  requiring  us  to  examine,  in 
search  of  errors,  such  an  alleged  bill  of  exceptions,  unless 
it  is  prepared  in  the  manner  provided  by  law.  We  have 
heretofore,  in  some  instances,  when  it  was  difficult  to 
clearly  ascertain  the  question  sought  to  be  presented, 
declined  to  do  so,  and  shall  follow  the  same  practice  in 
the  future  when  the  occasion  presents  itself/'  It  is 
imperatively  necessary  that  the  exceptions  be  distinctly 
stated  in  the  bill,  and  that  about  each  exception  be 
grouped  sufficient  facts  to  show  the  nature  and  influence 
of  the  ruling  complained  of :  Nosier  v.  Coos  Bay  Nav.  Co., 
I  40  Or.  305  (63  Pac.  1050 :  64  Pac.  855) ;  Eaton  v.  Oregon 

R.  &  N.  Co.  22  Or.  501  (30  Pac.  311).  For  a  suggestion 
to  the  form  of  the  statement  of  facts  in  the  bill  of  excep- 
tions, see  Tucker  v.  Saiem  F.  &  M.  Co.  15  Or.  585  (16 
Pac.  426).  And  it  is  said  in  Hedin  v.  Railway  Co. 
26  Or.  155  (37  Pac.  540)  :  "It  is  generally  deemed  essen- 
tial that  all  evidence  introduced  prior  to  the  motion  for 
a  nonsuit  should  be  incorporated  in  a  bill  of  exceptions 
when  the  order  of  the  court  overruling  or  sustaining  such 
a  motion  is  brought  up  for  review  *  *  [but  that]  is  no 
reason  why  other  questions,  and  the  particular  errors 
relied  upon,  should  not  be  separately  stated  and  pointed 
I  out":     Eaton    v.    Oregon    R.    &   N.    Co.    22    Or.    501 

I  (30    Pac.    311).     This    is   the    only   question   involved 

in  Eaton  v.  Oregon  R.  &  N.  Co.  22  Or.  501 
(30  Pac.  311),  where  the  whole  subject  is  thoroughly 
reviewed  by  Mr.  Justice  Bean,  and  Mr.  Chief  Justice 
Moore  in  Oldlarid  v.  Oregon  Coal  &  N.  Co,  (decided  June 
15, 1909)  102  Pac.  596,  says :  "We  believe  that  an  average 
of  IV2  pages  of  testimony,  or  of  a  statement  of 
the  substance  thereof,  would  have  been  all  that  was 
required  to  explain  any  exception  saved."     Therefore, 


Sept.  1909]    Bigelow  v.  Columbia  Gold  Mining  Co.  457 

as  to  all  the  assignments  of  error,  excepting  the  first  two, 
there  is  no  bill  of  exceptions  before  us,  and  they  will  not 
be  considered. 

2.  The  grounds  of  the  motion  for  a  judgment  of  non- 
suit are:  (1)  That  the  evidence  does  not  show  any  neg- 
ligence on  the  part  of  defendant;  (2)  that  it  does  show 
an  assumption  of  risk  by  plaintiff;  (3)  contributory 
negligence  by  plaintiff;  (4)  and  that  it  is  not  shown 
that  plaintiff  came  in  contact  with  the  set  screw.  The 
negligence  of  defendant  relied  on  by  plaintiff  is  that  the 
set  screw  was  not  reasonably  safeguarded,  but  had  a 
loose,  frail,  and  insufficient  guard,  and  yet  had  the 
appearance  of  being  safe.  The  evidence  tends  to  show 
that  the  set  screw  was  dangerous  if  not  safeguarded; 
that  about  a  month  before  the  accident,  CuUigan,  who 
also  operated  this  pump,  one  shift  during  the  time  prior 
to  the  injury,  and  who  was  not  a  mechanic,  at  his  own 
suggestion  and  for  his  own  protection,  placed  a  guard 
over  the  set  screw,  which  was  made  of  light  sheet  iron, 
fastened  at  one  side  to  one  of  the  boxing  bolts,  and  was 
unsupported  at  the  other  side;  that  he  cut  it  out  with  a 
pair  of  shears,  and  shaped  it  with  his  hands,  and  it 
extended  down  over  the  set  screw  about  even  with  the 
lower  side  of  the  shaft.  He  said  he  put  it  there  because 
he  felt  afraid  of  the  set  screw  when  oiling  the  cups  on 
the  boxing,  and  he  felt  perfectly  safe  when  it  was  on. 
After  the  accident  it  appeared  that  the  guard  had  been 
torn  off,  and  plaintiff's  pants,  coat,  and  shirt  had  been 
wound  around  the  shaft;  his  coat  and  shirt  were  next 
to  the  set  screw  and  his  pants  toward  the  other  end. 
Plaintiff  testifies  that  he  thought  the  guard  was  safe, 
and  relied  on  it.  We  think  it  cannot  be  said,  as  a  matter 
of  law,  that  under  existing  conditions  the  set  screw  was 
reasonably  safeguarded,  or  that  plaintiff  assumed  the 
risk  incident  thereto.  It  was  for  the  jury  to  say  whether 
the  set  screw  was  reasonably  safeguarded,  and  whether 
plaintiff  was  justified  in  assuming  that  it  was  safe. 
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3.  The  only  contributory  negligence  disclosed  by  the 
evidence,  or  charged  against  plaintiff,  consists  in  wearing 
a  coat  while  working  about  the  machine,  and  in  taking 
an  unsafe  place  to  work.  He  wore  an  ordinary,  close- 
fitting,  buttoned  coat.  He  says  he  always  wore  it  while 
at  work,  because  it  was  uncomfortably  cold  down  there, 
even  with  the  coat  on.  He  also  testifies  that  it  was 
necessary  for  him  to  stand  on  the  shaft  side  of  the  pump, 
when  adjusting  the  cups;  that.it  was  the  safest  place, 
and  the  only  convenient  and  customary  way.  Although 
there  was  evidence  tending  to  show  that  the  oil  cups,  at 
the  top  of  the  crank  shaft,  could  have  been  adjusted 
from  the  other  side  of  the  pump  with  safety,  yet  it  was 
for  the  jury  to  say  whether  it  was  negligence  for  him 
to  wear  a  coat  or  to  regulate  the  oilers  from  the  shaft 
side  of  the  pump. 

4.  In  the  brief,  counsel  for  defendant  urge  that  the 
evidence  does  not  establish  that  plaintiff's  clothes  caught 
on  the  set  screw,  and  that,  if  he  failed  to  prove  that  he 
was  hurt  in  the  manner  alleged,  he  cannot  recover.  The 
allegation  of  the  complaint  is  that  the  plaintiff  was 
caught  upon  said  revolving,  shaft  by  said  set  screw.  The 
answer  admits  this  in  the  following  language :  "Plaintiff, 
while  working  around  the  said  machinery,  and  while 
attempting  to  oil  the  same,  reached  over  the  said  pump, 
thereby  allowing  his  clothing  to  drop  down  on  the  shaft 
and  under  the  guard  so  that  the  same  came  in  contact 
with  the  said  set  screw  ♦  *  and  he  was.  drawn  into  the 
said  machine."  This  admission  renders  unnecessary  any 
proof  upon  that  point,  and  we  find  that  the  motion  for 
judgment  of  nonsuit  was  properly  denied,  and  the  evi- 
dence for  the  defense  is  not  sufficient,  on  any  of  these 
points,  to  justify  the  court  in  directing  a  verdict  for  the 
defendant. 

Judgment  is  affirmed.  Affirmed. 
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Decided  September  21,  1909. 

On  Petition  for  Rehearing. 

[108  Pac.  1007.] 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

5.  By  the  motion  for  rehearing,  counsel  urge :  That,  as 
the  court  must  read  the  evidence  for  the  consideration  of 
the  motion  for  nonsuit,  therefore  it  ought  to  consider  the 
errors  disclosed  by  the  transcript  of  the  evidence;  that 
some  of  the  exceptions  relate  to  general  principles  of  law 
and  can  be  passed  upon  independently  of  the  evidence; 
and  that  appellant  has  stated  in  his  brief  sufficient  of  the 
evidence  for  the  consideration  of  the  exceptions  relied 
upon,  and,  respondent  having  made  no  objections  to  such 
statement,  therefore  appellant's  brief  should  be  taken  as 
the  bill  of  exceptions.  The  effect  of  these  contentions  is 
that  the  court  should  permit  counsel  to  waive  the  bill  of 
exceptions  or  stipulate  to  submit  the  case  on  the  tran- 
script of  the  evidence.  The  bill  of  exceptions  is  required 
by  the  statute,  and  not  by  a  rule  of  the  court,  as  counsel 
suggests.  This  is  a  plain  statute  and  has  been  construed 
and  explained  by  this  court  in  many  cases. 

6.  Counsel  for  respondent  is  not  called  upon  to  object 
to  the  statements  of  fact  made  in  his  adversary's  brief, 
and  such  statements  cannot  be  taken  as  assented  to.  The 
exceptions  not  considered  by  the  court  were  such  as  could 
not  be  raised  in  this  court  except  by  the  bill  of  exceptions. 

The  motion  for  rehearing  is  denied. 

Affirmed:  Rehearing  Denied. 


Submitted  on  briefs  May  6.  decided  July  18.  rehearing  denied 

September  21.  1909. 

OFFICER  v.  MORRISON. 

[102  Pac.  792.] 

IW JUNCTION— Li ABIIilTIES  ON   BONDS— OO8T8. 

Under  Section  418  B,  A  O.  Oomp.»  providing  that,  before  Injunction  is 
granted,  the  plaintifT  shall  give  an  undertaking  to  pay  all  costs,  disburse- 
ments and  damages,  not  exceeding  an  amount  therein  spccifled,  as  defendant 
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may  sustain  by  reason  of  the  Injunction  if  the  same  be  wrongful,  an  injunc- 
tion plaintiff  and  his  surety,  on  a  bond  limiting  the  damagres  to  $100.  is  liable 
for  the  costs  and  disbursements  awarded  to  defendant  when  the  suit  was  dis- 
missed on  appeal  after  the  injunction  had  been  made  perpetual  below, 
although  the  costs  and  disbursements  exceed  the  sum  of  $100,  as  the  limitation 
to  that  amount  applies  simply  to  the  amount  of  damages. 

From  Grant:  George  E.  Davis,  Judge. 

Statement  by  Mr.  Chief  Justice  Moore. 

This  is  an  action  by  Floyd  L.  Officer  against  Finlay 
Morrison  and  C.  G.  Guernsey  on  an  injunction  bond  to 
recover  the  costs  and  disbursements  which  the  plaintiff 
incurred  in  defending  a  suit. 

The  complaint  alleges,  in  effect,  that  Morrison  com- 
menced a  suit  against  Officer  to  prevent  the  latter  from 
interfering  with  the  flow  of  water  from  a  spring,  and, 
in  order  to  secure  a  temporary  injunction,  Morrison  as 
principal  and  Guernsey  as  surety  gave  an  undertaking, 
conditioned  ''that,  in  case  said  injunction  shall  issue,  the 
said  plaibtiff  will  pay  all  costs  and  disbursements  that 
may  be  decreed  to  the  defendant  and  such  damages, 
not  exceeding  the  amount  of  $100,  as  he  may 
sustain  by  reason  of  said  injunction,  if  the  same  be 
wrongful  or  without  sufficient  cause" ;  that  a  preliminary 
injunction  was  thereupon  issued  and  served  upon  Officer, 
whose  motion  to  dissolve  the  writ  was  overruled;  that 
issue  was  joined  in  the  suit,  a  trial  had,  and  the  injunc- 
tion made  perpetual,  but  upon  appeal  the  decree  was 
reversed  and  the  suit  dismissed:  Morrison  v.  Officer,  48 
Or.  569  (87  Pac.  896)  ;  that  a  mandate  was  sent  down 
and  Office^  was  awarded  the  costs  and  disbursements 
which  he  had  incurred  in  both  courts,  amounting  to 
$278.60;  and  that  the  issuing  of  the  temporary  injimc- 
tion  was  wrongful  and  without  sufficient  cause. 

A  demurrer  to  th«  complaint  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action 
was  sustained,  and,  the  plaintiff  declining  to  amend  his 
primary  pleading,  the  action  was  dismissed,  and  he 
appeals.  Reversed. 
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Submitted  on  briefs  under  the  proviso  of  Rule  16  of 
the  Supreme  Court:  50  Or.  580  (91  Pac.  XII). 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Hicks  &  Marks. 

For  respondent  there  was  a  brief  over  the  name  of 
Mr.  V.  G.  Cozad. 

Opinion  by  MR.  Chief  Justice  Moore. 

The  question  to  be  considered  is  whether  the  costs  and 
disbursements  awarded  to  Officer  when  the  suit  against 
him  was  dismissed,  can  be  recovered  in  an  action  on  the 
undertaking  for  an  injunction  which  conformed  to  the 
requirement  of  the  statute.  The  enactment,  regulating 
the  granting  of  a  restraining  order,  is  as  follows: 

"An  injunction  may  be  allowed  by  the  court,  or  judge 
thereof,  at  any  time  after  the  commencement  of  the  suit 
and  before  decree.  Before  allowing  the  same,  the  court 
or  judge  shall  require  of  the  plaintiff  an  undertaking, 
with  one  or  more  sureties,  to  the  effect  that  he  will  pay 
all  costs  and  disbursements  that  may  be  decreed  to  the 
defendant,  and  such  damages,  not  exceeding  an  amount 
therein  specified,  as  he  may  sustain  by  reason  of  the 
injunction  if  the  same  be  wrongful  or  without  sufficient 
cause":  Section  418,  B.  &  C.  Comp. 

In  Drake  v.  Sworts,  24  Or.  198  (33  Pac.  563) ,  in  con- 
struing a  statute  relating  to  undertakings  for  attach- 
ment, in  which  the  language  was  almost  identical  with 
the  foregoing  enactment,  towit,  "That  the  plaintiff  will 
pay  all  costs  that  may  be  adjudged  to  the  defendant  and 
all  damages  which  he  may  sustain  by  reason  of  the 
attachment;  if  the  same  be  wrongful  or  without  sufficient 
cause,  not  exceeding  the  sum  specified  in  the  undertak- 
ing" (Section  298  B.  &  C.  Comp.),  it  was  held  that 
the  surieties  were  liable  to  the  defendant  on  an 
undertaking  for  an  attachment  which  contained 
the  statutory  condition  in  case  a  judgment  was  rendered 
in  favor  of  such  defendant  for  all  the  costs  in 
the  action,  and  not  simply  for  such  expenses  as  he  may 
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have  incurred  on  account  of  the  attachment.  In  decid- 
ing that  case  Mr.  Justice  Bean  says :  "Under  this  statute 
there  are  plainly  two  obligations  assumed  by  the  parties 
to  an  undertaking  for  attachment:  (1)  That  the  plaintiff 
will  pay  all  costs,  which,  of  course,  includes  (disburse- 
ments that  may  by  the  court  in  which  the  action  Is  tried 
be  adjudged  to  the  defendant;  and  (2)  if  the  attachment 
is  wrongful  and  without  sufficient  cause,  to  pay  such 
damage  as  the  defendant  may  sustain  by  reason  of  the 
attachment.  These  are  separate  and  distinct  obliga- 
tions, independent  of  each  other,  the  latter  of  which  may 
happen  without  the  former,  and  even  if  the  plaintiff 
should  prevail  in  the  action.  This,  it  seems  to  us,  is  the 
plain  and  obvious  meaning  of  the  statute,  and  so  clearly 
expressed  that  it  cannot  be  construed  so  as  to  limit  the 
obligation  to  the  costs  incurred  in  the  attachment.  We 
are  aware,  of  course,  that  this  construction  makes  the 
undertaking  for  an  attachment  a  security  for  costs  in 
case  the  defendant  prevails  in  the  action,  but  it  was 
wholly  within  the  power  of  the  legislature  to  impose  such 
conditions  if  the  plaintiff  is  to  seize  the  defendant's  prop- 
erty upon  an  attachment  even  before  a  cause  of  action 
has  been  established,  and  the  court  is  bound  to  give  the 
statute  effect,  according  to  its  language  and  evident 
intent."  We  think  the  decision  rendered  in  that  case  is 
controlling  herein.  Though  the  undertaking  in  the  case 
at  bar  limits  the  recovery  of  damages  to  the  sum  of  $100, 
no  restriction  is  placed  on  the  costs  and  disbursements 
which  may  be  obtained  when  an  injunction  is  dissolved. 
For  the  error  committed  in  sustaining  the  demurrer 
and  dismissing  the  action,  the  judgment  is  reversed  and 
the  cause  remanded  for  such  further  proceedings  as  may 
be  necessary,  not  inconsistent  with  this  opinion. 

Reversed. 

Mr.  Justice  King,  having  been  of  counsel  for  one  of 
the  parties  to  the  original  suit,  took  no  part  in  the  con- 
sideration hereof. 
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Argued  July  22,  decided  September  21.  1900. 
STATE  V.  HEMBREE. 

[108  Pac.  1008.] 

Criminal  Law— Evidence— Other  Otfensbs. 

1.  While  proof  of  other  offenses  having  no  connection  with  that  charged, 
Is  ordinarily  inadmissible,  the  State,  to  establish  intent  or  motive,  may  show 
other  crimes  committed  by  accused  which  are  connected  with  the  offense 
charged. 

Criminal  Law— Elements  of  Crime— Motive. 

2.  The  existence  of  a  motive  for  the  commission  of  a  crime  Is  not  indis- 
pensable to  conviction,  though  such  proof  is  of  great  Importance  in  cases 
depending  on  circumstantial  evidence. 

Criminal  Law— Evidence— Inferences— Inference  on  Inference. 

8.  Under  Section  788,  B.  A  O.  Comp.,  defining  inference  as  a  deduction 
which  the  reason  of  the  jury  makes  from  the  facts  proved  without  any 
express  direction  of  law,  and  Section  786,  requiring  an  inference  to  be  founded 
on  a  fact  legally  proved,  or  on  such  a  deduction  from  that  fact  as  is  warranted 
by  the  usual  propensities  or  passions  of  men,  etc.,  an  Inference  cannot  be 
predicated  upon  an  inference,  so  that  where  accused*s  sexual  Intercourse  with 
his  daughter  was  not  legally  proved  as  a  fact,  it  would  not  support  an  Inference 
of  motive  for  the  killing  of  his  daughter  and  wife. 

Criminal  Law— Evidence. 

A.  The  presence  of  semen  on  a  bed  sheet  cannot  be  held  to  be  shown  by 
evidence  of  the  existence  of  a  whitish  liquid  on,  or  a  starchy  condition  of,  the 
sheet,  but  the  existence  of  spermatozoa  should  have  been  established  therein. 

Criminal  Law— Evidence. 

5.  The  relationship  of  father  and  daughter  excludes  any  prt^sumption  of 
sexual  relations  between  them  merely  from  their  intimate  association,  and  a 
much  greater  degree  of  proof  would  be  necessary  to  Justify  a  criminal  infer- 
ence than  if  such  relationship  had  not  existed. 

Homicide— Sufficiency  of  Evidence— Motive. 

6.  In  a  prosecution  for  murder  by  setting  lire  to  accused's  house  in  which 
his  wife  and  daughter  were  burned,  where  the  State's  theory  was  that  accused 
had  committed  Incest  with  his  daughter,  of  which  his  wife  had  learned,  thus 
furnishing  a  motive  for  the  crime,  evidence  held  not  to  establish  incest  as  a 
fact  in  evidence. 

From  Polk :    George  H.  Burnett,  Judge. 

The  defendant,  A.  J.  Hembree,  was  tried  and  convicted 
of  murder  in  the  first  degree,  and  from  the  sentence  fol- 
lowing such  conviction,  he  appeals.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  McCain  &  Vinton,  Mr.  Martin  L.  Pipes  and  Mr. 
George  A.  Pipes,  with  oral  arguments  by  Mr,  Martin  L. 
Pipes  and  Mr.  James  L.  McCain. 
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For  the  State  there  was  a  brief  over  the  names  of 
Mr.  Andrew  M.  Crawford,  Attorney  (Jeneral,  Mr.  John 
H.  McNary,  District  Attorney,  and  Mr.  W.  H.  Cooper, 
Deputy  District  Attorney,  with  oral  arguments  by  Mr. 
McNary  and  Mr.  Isaac  H.  VanWinkle,  Assistant  Attorney 
General. 

Opinion  by  MR.  Chief  Justice  Moore. 

The  defendant,  A.  J.  Hembree,  was  convicted  of  the 
crime  of  murder  in  the  first  degree  alleged  to  have  been 
committed  in  Tillamook  County,  December  28,  1905,  by 
killing  his  wife,  and  he  appeals  from  the  judgment  of 
death  which  followed.  His  counsel  contend,  inter  alia, 
that  an  error  was  committed  in  admitting,  over  objec- 
tion and  exception,  testimony  from  which  the  jury  were 
improperly  permitted  to  base  an  inference  on  an  infer- 
ence. 

Before  considering  the  question  presented,  it  is  deemed 
prudent  to  state  the  substance  of  the  material  evidence 
relating  to  the  case  as  developed  at  the  trial.  For  some 
time  prior  to  the  alleged  homicide  the  defendant  had 
lived  on  a  farm  at  Sandlake,  in  the  county  named.  His 
family  consisted  of  his  wife,  their  daughter  Ora,  about 
eighteen  years  old,  and  their  sons,  Lawson  and  Roy,  then 
fourteen  and  twelve  years  old,  respectively.  These  boys 
on  December  26,  1905,  went  about  16  miles  from  home 
to  visit  relatives,  and  three  days  thereafter,  and  prior 
to  their  return,  their  father,  at  2:45  A.  M.,  was  heard 
breathing  very  hard  as  he  approached  the  residence  of 
Mr.  Hoyt,  who  lived  a  mile  and  a  quarter  from  his  place, 
and,  as  he  entered  the  house,  he  inquired  if  his  wife  and 
daughter  had  arrived.  Upon  receiving  a  negative  answer, 
he  stated  that  his  house  had  burned,  and  that  Mrs.  Hem- 
bree and  Ora  were  out  in  the  cold,  and  requested  Mr. 
Hoyt's  brother-in-law,  James  Thompson,  who  was  then 
visiting  him,  to  go  and  look  for  them.  When  Hembree 
reached    Hoyt's    house,    he   wore    only   an   undershirt, 
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drawers,  old  shoes,  a  hat,  and  had  a  burlap  hop  sack 
placed  over  his  shoulders.  -Complaining  of  his  head, 
which  was  very  warm,  the  defendant  was  permitted  to 
repose  on  a  lounge  while  his  temples  were  bathed  with 
cold  water.  After  occupying  the  couch  about  an  hour, 
he  asserted  that  the  noise  caused  by  preparing  the  morn- 
ing meal  disturbed  him,  whereupon  he  was  allowed  to 
retire  to  a  bedroom,  where  he  slept  until  7  o'clock  in  the 
morning,  when  he  arose,  and  was  given  clothing  and 
food.  In  the  meantime  Thompson,  having  gone  to  Hem- 
bree's  farm,  found  the  house  wholly  consumed,  except  a 
bed  of  coals  about  six  feet  square  and  three  feet  high  on 
the  ground  in  what  had  been  the  center  of  the  main 
building.  Being  unable  to  find  Mrs.  Hembree  or  her 
daughter,  he  notified  two  neighbors  of  the  fire,  and  they 
went  to  Hembree's  farm,  arriving  at  daylight,  and  found 
in  the  embers  two  human  skeletons,  which  it  is  admitted 
were  the  remains  of  the  defendant's  wife  and  daughter. 
No  vestiges  of  the  heads  of  either  was  then  to  be  seen, 
but  it  subsequently  appeared  that  the  chimney  had  fallen 
on  parts  of  the  remains,  so  that  the  bricks  had  to  be 
removed  in  order  to  gather  the  bones  for  interment. 
About  February  14,  1906,  there  were  found  in  the  ashes 
where  the  skeletons  had  been  16  natural  teeth  and  one 
artificial  tooth;  the  testimony  showing  that  Mrs.  Hem- 
bree used  false  teeth.  Evidence  was  admitted,  over 
objection  and  exception,  relating  to  the  finding  in  parts 
of  a  stove  that  had  been  in  the  house  when  it  burned  of 
what  is  claimed  to  be  bones  of  a  human  skull  and  an  arti- 
ficial tooth,  such  alleged  discovery  having  been  made  10 
and  64  days,  respectively,  after  the  fire.  No  direct  evi- 
dence was  offered  tending  to  establish  a  criminal  agency 
on  the  part  of  the  defendant.  The  charge  against  him 
was  undertaken  to  be  established,  however,  by  the  fol- 
lowing circumstances :  ( 1 )  His  sons  were .  away  from 
home  when  the  house  was  burned;  (2)  the  mass  of 
embers  which  was  first  seen  at  the  fire,  it  is  maintained, 
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eould  not  have  been  supplied  from  the  material  of  which 
the  building  was  composed;  (3)  when  the  skeletons 
were  discovered,  no  skull  bones  were  seen ;  (4)  the  find- 
ing in  the  broken  parts  of  a  stove  of  cranium  bones  and 
an  artificial  tooth.  These  alleged  attendant  conditions, 
and  the  testimony  hereinafter  specified  from  which  a 
motive  was  inferred,  constitute  the  basis  on  which  the 
verdict  and  judgment  rest. 

The  defendant's  testimony  is  to  the  effect  that  his  sons 
were  permitted  to  leave  home  for  a  few  days  when  their 
absence  would  not  interfere  with  the  pursuit  of  their 
studies  at  the  public  school,  which  had  adjourned  for 
the  holidays;  that  in  the  early  morning  of  December  29, 
1905,  he  was  sleeping  in  his  undershirt  and  drawers  in 
a  bedroom  over  the  kitchen  in  his  house,  when  he  awoke 
and  found  the  chamber  filled  with  smoke ;  that  he  imme- 
diately called  his  wife,  who  was  lying  at  his  side,  and 
also  aroused  his  daughter,  who  was  sleeping  in  another 
upper .  bedroom ;  that  Mrs.  Hembree  and  Ora,  without 
putting  on  other  apparel  than  the  nightgowns  in  which 
they  had  been  reposing,  went  with  him  downstairs,  each 
carrying  bed  clothing;  that,  on  reaching  the  lower  floor, 
he  discovered  under  the  stairway  a  fire  which  he  tried  to 
extinguish  with  a  pail  of  water  obtained  from  the  kitchen ; 
that  he  and  his  wife  tried  to  carry  into  the  house  a  tub 
of  water  which  stood  outside,  but  either  the  handle  broke 
or  Mrs.  Hembree  fell,  for  the  tub  was  overturned  and 
the  water  spilled ;  that  the  fire  had  then  made  such  head- 
way in  the  cloth  and  paper  lining  dn  the  walls  that  it 
was  found  that  the  house  could  not  be  saved,  whereupon 
some  of  the  furniture  in  the  sitting  room  was  cast  out- 
side, when  Ora  suddenly  exclaimed,  "Mamma,  my  trunk ; 
my  fine  clothes !"  that,  looking  up  the  stairway  towards 
the  room  in  which  his  daughter's  better  garments  were 
kept,  he  said  to  her :  "Don't  go  up  there.  It  is  danger- 
ous"— ^that  he  went  to  the  kitchen  and  removed  some  pro- 
visions and  dishes,  and  thence  to  the  woodshed,  where 
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he  threw  out  a  few  things ;  that,  when  the  heat  compelled 
him  to  retire,  he  tried  to  find  his  wife  and  daughter,  but 
being  unable  to  do  so,  and  thinking  they  might  have  gone 
to  the  home  of  Mr.  Hoyt,  he  started  to  run  in  that  direc- 
tion; that  he  had  previously  been  ruptured,  and  as  the 
truss  which  he  constantly  wore  had  been  left  with  his 
outer  clothing  in  the  bedroom  which  he  had  occupied,  his 
bowels  escaped  from  their  natural  cavity  and  protruded 
through  the  severed  muscles,  causing  him  intense  pain, 
to  relieve  which  he  was  obliged  to  place  his  hands  against 
and  to  press  down  upon  the  afflicted  parts;  that  in  this 
condition  he  reached  the  home  of  Mr.  Hoyt,  dressed  as 
hereinbefore  mentioned;  and  that  the  pain  continuing 
he  was  permitted  to  retire  to  a  bedroom,  where,  the 
hernia  having  been  reduced,  his  distress  ceased,  and  he 
slept  unconscious  that  his  wife  and  daughter  had  per- 
ished in  the  flames.  Furniture,  provisions,  dishes,  cloth- 
ing and  the  upset  tub  were  found  near  where  the  walls 
of  the  house  had  stood.  Lawson  Hembree,  explaining 
the  finding  in  the  parts  of  the  stove  of  bones  and  an  arti- 
ficial tooth,  testified  that  a  few  days  after  the  fire  he  and 
his  brother  Roy  went  to  the  farm  to  care  for  stock,  and 
at  their  father's  request  they  searched  in  the  ashes  where 
the  skeletons  had  been  and  found  a  handful  of  bones 
which  had  not  been  buried  with  the  others,  which  pieces 
they  threw  in  a  heap  to  be  placed  in  a  grave,  and  left 
them  near  the  broken  parts  of  the  sitting  room  stove. 
They  thereafter  tried  to  assemble  the  sections  of  the 
stove  so  as  to  make  a  fire,  but  after  rolling  on  the  ground 
the  broken  parts  of  the  stove,  they  were  found  to  be  so 
warped  by  the  heat  that  they  could  not  be  united.  Law- 
son's  testimony  is  corroborated  by  that  of  his  brother,  so 
far  as  it  relates  to  the  unsuccessful  attempt  to  repair 
the  stove. 

The  exception  first  hereinbefore  noted  relates  to  the 
admission  of  testimony,  which  the  state  maintains  estab- 
lished the  existence  of  improper  relations  between  the 
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defendant  and  his  daughter,  and  furnished  the  motive 
for  the  commission  of  the  crime  with  which  he  was 
charged.  The  testimony  so  objected  to,  and  which  was 
received  subject  to  the  promise  of  the  district  attorney 
properly  to  connect  it,  consisted  of  the  sworn  declara- 
tions of  M.  S.  Larsen,  which  are  to  the  effect  that  for 
several  years  prior  to  the  trial  herein  he  had  been  en- 
gaged in  conducting  a  hotel  at  Tillamook;  that  he  was 
acquainted  with  the  defendant,  and  in  her  lifetime 
also  knew  his  daughter;  that  she  attended  a  school  at 
Tillamook  about  three  months,  during  which  time  her 
father  nearly  every  week  brought  her  to  the  hotel  to 
remain  over  night.  Referring  to  such  a  visit  made 
February  22,  1905,  Larsen  testified  as  follows :  "He  came 
into  my  house  after  supper  time  and  asked  for  two  rooms. 
I  told  him  we  would  give  him  one  on  the  third  floor,  No. 
12,  and  the  lady  No.  11  on  the  second  floor.  *  *  He  said: 
'I  will  go  across  the  street  to  Mr.  Hadley's  (meaning  a 
saloon)  and  I  will  come  back  again.'  He  left  the  lamp 
burning.  *  *  The  lamp  was  left  burning  there,  and  he 
had  not  been  in  that  room  in  the  morning  when  I  came 
there.  *  ♦  He  had  been  going  to  her  room.  Her  door 
opened  from  the  wrong  side,  and  he  had  been  there  be- 
cause of  marks  of  his  feet  there.  His  daughter  was  in 
that  room,  and  he  had  been  going  in  there  through  the 
door,  because  he  had  left  his  dirt  there,  all  right  enough, 
and  tobacco  spit,  all  right  enough."  This  witness,  having 
stated  that  only  one  of  the  beds  so  assigned  was  used 
that  night  and  that  he  could  not  say  how  many  persons 
had  occupied  it,  was  asked: 

"Was  there  anything  to  indicate?"  and  Larsen  replied: 
"Yes." 

"Q.  What  was  it? 

"A.  Tobacco  spit,  and  one  thing  and  another. 

"Q.  State  to  the  jury  what  it  was. 

"A.  It  was  something  on  the  sheet.  I  could  not  tell 
such  things  some  time  men  leave  in  bed.  You  all  know 
that." 
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Larsen  further  stated  upon  oath  that  in  June,  1905, 
Hembree  and  his  daughter  again  came  to  the  hotel  and 
were  informed  that  no  rooms  could  be  given  them.  The 
witness  was  interrogated  as  follows: 

"I  will  ask  you  what  you  finally  did? 

"He  asked  me  if  I  would  turn  his  innocent  girl  on  the 
street  on  a  rainy  night.  I  said,  *No,  I  will  give  my  own 
bed  up  and  she  can  sleep  with  my  wife/  He  said,  'You 
can  put  her  where  you  please.'  My  wife  said  she  would 
rather  not  do  that.  She  was  an  old  lady.  I  told  him  I 
could  find  a  room  for  her,  but  not  for  him." 

The  witness  having  stated  that  he  gave  Ora  room  No. 
9,  was  directed  as  follows: 

''Well,  go  ahead  and  state  about  the  defendant's  con- 
duct. 

'  "A.  I  took  her  to  this  room  and  she  came  back  again 
and  went  into  the  parlor  and  sat  down.  After  they  have 
sat  there  and  talked  a  little  he  got  up  and  came  into  the 
sitting  room  and  he  told  me :  'My  daughter  Is  ready  for 
bed,  and  you  can  take  her  and  I  will  go  out  in  town  and 
find  another  room.'  He  went  across  the  street  towards 
Hadley's  saloon,  and  I  took  the  girl  to  this  room.  No.  9. 
After  he  left  the  house,  understand,  it  must  have  been 
an  hour  later  and  about  11  o'clock  he  came  back  again 
to  the  house  and  went  down  on  the  other  side  of  the 
street,  down  to  the  comer  and  stood  and  looked,  and  he 
was  walking  up  and  down  two  or  three  times. 

"Q.  Go  ahead,  Mr.  Larsen.  You  9aid  you  saw  him 
walking  up  and  down. 

"A.  By  this  time  I  turned  down  all  the  lamps  in  front 
and  I  was  sitting  inside.  I  went  down  on  one  side  of 
the  house,  and  I  came  upstairs  and  saw  him  standing 
down  below.  I  went  to  see  what  was  going  on.  I  wanted 
to  see  a  litle  more.  I  saw  he  was  watching  a  window 
some  place.  I  came  upstairs,  up  to  the  third  floor,  got 
about  half  way  up,  and  looked  right  down  on  the  girl, 
and  she  lay  spread  out  on  the  bed.  I  went  upstairs  on 
the  third  floor,  and  I  looked  down  and  I  could  see  the 
girl.     She  was  lying  on  the  bed." 

The  court  having  adjourned  for  the  day,  Larsen's  tes- 
timony was  resumed  the  next  morning,  as  follows: 
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"Q.  You  go  ahead  where  you  left  off  last  evening  and 
relate  what  occurred  between  the  defendant,  Hembree, 
and  his  daughter  that  night. 

"A.  At  the  time  I  say  that  I  went  back  to  the  lower 
part? 

'Q.  What  did  you  see? 

*A.  Well,  I  saw  him  out  on  the  sidewalk,  standing 
there  looking  up  against  the  window.  He  was  walking 
along  on  the  other  side,  and  he  came  up  to  the  front  win- 
dow and  put  his  hand  up  this  way  and  looked  in.  There 
was  no  light  in  the  house.  I  turned  them  down,  and 
went  back. 

"Q.  Went  and  looked  into  the  front  window  from  the 
sidewalk  ? 
"A.  Yes. 

"Q.  From  the  barroom  where  you  sat? 

"A.  Yes.  He  came  to  the  other  corner  at  the  back 
part  of  the  house.  I  came  out  on  the  sidewalk,  and  saw 
him  standing  there.  Then  he  came  back  again,  and  I 
came  back  and  sat  by  the  stove  and.  he  came  up  again 
on  the  street  and  looked  in  again. 

''Q.  What  time  was  this? 

"A.  Eleven  o'clock  in  the  night.  Then  I  heard  him 
going  in  at  the  center  door,  going  upstairs,  and  he  was 
up  two  or  three  stairs  at  the  time,  and  I  stepped  out  into 
the  hall  where  he  was  going  upstairs,  and  I  asked  him: 
'Where  are  you  going?'  and  he  said,  'I  am  going  up  to 
see  my  daughter.'  I  said,  'She  is  not. up  there.'  He 
said,  'Where  is  she?'  'Didn't  I  tell  you  she  was  sleeping 
with  my  wife?'  He  said,  'Say,  you  must  not  think  I  am 
such  a  fool  as  that.  I  know  where  she  is.'  I  asked  him 
where  she  is,  and  he  said :  'Room  No.  9,  right  up  there.' 
I  said :  'I  want  you  to  get  out  and  leave  her  alone.'  He 
said:  'I  have  got  to  tell  her  something.  I  want  to  see 
her  bad.'  I  said:  'If  you  have  left  anything,  seal  it  up 
and  I  will  pass  it  to  her  any  time.'  He  said  he  could  not 
do  that.  Then  I  said,  'You  go  out.'  He  said :  'If  I  can't 
stay  in  your  house,  I  must  go.'  He  went  across  the  street 
to  Hadley's  saloon.  I  went  back  again  to  my  bed,  but 
20  minutes  after  2  he  was  back  again. 

"Q.  Go  ahead,  and  relate  what  took  place. 
"A.  He  was  back  again  and  I  happened  to  hear  him 
go  in  and  stumble  on  the  stairway,  and  before  I  could  get 
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up,  he  had  already  turned  upstairs.  I  saw  something 
walking  up  there  on  the  second  floor.  I  walked  up  there 
and  looked  into  the  girl's  room,  and  he  was  standing 
there  in  the  trunk  room.  I  asked  him  what  he  wanted, 
and  then  I  said :  *I  want  you  to  go  down,  or  I  will  throw 
you  down.'  I  put  my  foot  on  his  back,  and  he  went 
downstairs.  He  landed  half  ways  down  and  reached  in 
his  pocket  for  something.  He  turned  around  again  and 
J  sent  him  downstairs,  and  he  landed  on  the  floor.  About 
5  o'clock  in  the  morning  he  was  there  again.  He  was 
lying  against  the  wall  alongside  of  her  door.  I  called 
him  down  and  he  went  off.  I  suppose  he  had  already 
called  the  girl,  for  it  was  a  short  time  afterward  she 
came  down,  and  they  went  away  together.  ♦  * 

"Q.  You  didn't  make  it  plain  to  me  a  moment  ago 
about  the  girl  when  she  was  in  her  room.  How  was  she 
dressed  ? 

"A.  Didn't  have  anything  on. 

"Q.  What  was  she  doing  at  the  window? 

''A.  I  don't  know;  leaning  up  against  the  building. 

"Q.  Was  the  girl  doing  anything  at  the  window? 
"A.  Yes. 

''Q.  What? 

"A.  Flapping  the  window  curtains. 

"Q.  Where  was  he  from  the  window  curtain  she  was 
flapping  ? 

"A.  Standing  on  the  sidewalk.  She  was  lying  there 
this  way,  with  the  light  burning. 

On  cross-examination,  in  referring  to  the  visit  made 
to  the  hotel  in  June,  1905,  Larsen  testified  that  Hembree 
and  his  daughter  arrived  about  7 :30  P.  M.,  and  in  answer 
to  the  inquiry,  "After  that  he  went  away?"  the  witness 
replied:  "Yes,  took  the  girl  and  went  away;  went  to  a 
school  doings  in  town  that  evening."  *  ♦ 

"Q.  When  he  went  away,  it  was  agreed  she  was  to 
sleep  with  your  wife? 
"A.  Yes.   *   * 

"Q.  Do  you  know  what  time  it  was  when  Mr.  Hembree 
and  his  daughter  came  back  to  the  hotel?  *  * 
"A.  Nine  o'clock. 

"Q.  And  then  what  did  Mr.  Hembree  do  at  9  a'clock? 
"A.  They  went  into  the  parlor  and  talked  there  for 
5  or  10  minutes. 
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"Q.  Two  of  them? 
"A.  Yes. 

"Q.  Were  you  in  the  parlor? 
"A.  No. 

"Q.  Anybody  else? 
"A.  No." 

Referring  to  the  defendant's  return  to  the  hotel  at  11 
o'clock  that  night,  Larsen  in  answer  to  the  question, 
"Was  Mr.  Hembree  drinking  any?"  replied,  "Yes."  On 
further  cross-examination,  and  alluding  to  the  visit  to 
the  hotel  on  February  22,  1905,  after  testifying  that 
Hembree  went  away  at  9  o'clock  in  the  evening  and  two 
hours  thereafter  had  not  returned,  when  witness  retired 
for  the  night,  Larsen  was  asked :  "Do  you  know  that  he 
came  back  at  all?"    He  replied:  "No." 

"Q.  Didn't  see  him  come  back? 
"A.  No.   ♦   ♦ 

"Q.  Did  you  see  him  next  morning? 
"A.  Yes. 

"Q.  What  hour? 

"A.  About  5  o'clock.  ♦   ♦ 

"Q.  Where  did  you  see  him  at  5  o'clock? 
"A.  Coming  down  from  upstairs. 

"Q.  Did  you  say  that  you  saw  him  lying  up  against 
the  wall? 

"A.  He  had  been  lying  up  against  the  wall;  tobacco 
spit  all  around  there. 

"Q.  How  do  you  know? 

"A.  Tobacco  spit  and  the  marks  of  his  arms  on  the 
wall. 

"Q.  Marks  of  his  arms  on  the  wall? 
"A.  Yes. 

"Q.  What  kind? 
"A.  Wet  and  dirty. 

"Q.  You  didn't  see  him  lying  up  against  the  wall? 
"A.  No. 

"Q.  You  saw  him  coming  down? 
"A.  Yes. 

"Q.  Drunk? 
'A.  Not  very.     He  was  always  drunk. 
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''Q.  Was  he  pretty  full? 
"A.  Yes.  *  * 

"Q.  Raining  that  night? 
"A.  It  was." 

The  defendant,  as  a  witness  in  his  own  behalf,  denied 
that  he  had  been  guilty  of  any  improper  conduct  toward 
or  with  his  daughter  on  February  22,  1905,  or  at  any 
other  time.  He  admitted,  however,  that  in  June  of  tiiat 
year,  when  his  daughter  remained  over  night  at  the 
hotel,  he  gave  his  money  to  her  to  prevent  him  from 
squandering  it  for  drink,  but  that,  after  she  had  retired, 
he  went  to  her  room  and  secured  several  dollars  from 
her  with  which  to  purchase  liquor.  He  is  corroborated 
in  this  particular  by  the  testimony  of  three  men,  who 
severally  stated  upon  oath  that  at  night,  some  time  in 
the  summer  of  1905,  they  taunted  Hembree  as  to  his 
inability  to  obtain  alcoholic  beverage  in  Tillamook,  which 
had  been  voted  "dry"  at  a  local  option  election ;  that  the 
defendant,  replying  that  he  would  show  them  that  he 
could  procure  intoxicating  drinks,  immediately  went  to 
Larsen's  hotel,  which  they  saw  him  enter,  and,  after 
having  been  gone  but  a  few  minutes,  he  returned 
with  some  money,  which  he  exhibited  to  them,  and  that, 
again  leaving  them,  he  soon  came  back  with  a  bottle  of 
liquor.  That  the  purpose  of  visiting  Ora's  room  was  as 
indicated  seems  to  find  support  in  Larsen's  testimony 
that,  when  he  saw  Hembree  on  the  stairway,  the  latter 
said :  "I  am  going  up  to  see  my  daughter.  I  have  got  to 
tell  her  something.  I  want  to  see  her  bad"— declarations 
which  the  defendant  would  probably  not  have  publicly  . 
made  if  he  had  contemplated  the  commission  of  a  crime. 

1.  It  is  argued  by  defendant's  counsel  that  Larsen's 
testimony  does  not  prove  that  any  improper  relations 
existed  between  Hembree  and  Ora,  and  that  the  jury 
were  incorrectly  permitted  to  infer  from  such  sworn  dec- 
larations that  the  crime  of  incest  had  been  committed  by 
the  defendant  and  his  daughter;  that  from  such  deduc- 
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tion  they  were  illegally  allowed  to  infer  that  Mrs.  Hem- 
bree had  obtained  knowledge  thereof,  and  based  thereon 
they  were  further  permitted  to  infer  a  motive  for  the 
commission  of  the  alleged  crime.  Proof  of  the  commis- 
sion of  other  offenses  having  no  connection  with  the 
crime  for  which  a  defendant  is  on  trial  is  irrelevant  and 
inadmissible;  but  in  order  to  establish  the  intent  with 
which  an  accused  performed  a  criminal  act,  or  to  ascer- 
tain a  motive  for  such  conduct,  the  prosecution  may  show 
other  crimes  committed  by  him,  leading  to  or  connected 
with  the  offense  for  which  he  is  being  tried :  Kerr,  Homi- 
cide, §  426 ;  Underbill,  Crim.  Ev.  §  90 ;  State  v.  O'DonneU, 
36  Or.  222  (61  Pac.  892) ;  State  V.  Martin,  47  Or.  282 
(83  Pac.  849). 

2.  The  existence  in  every  case  of  a  motive  for  the 
commission  of  a  crime  is  not  indispensable  to  a  convic- 
tion therefor:  8  Am.  &  Eng.  E>nc.  Law  (2  ed.),  290; 
People  V.  Owens,  132  Cal.  469  (64  Pac.  770) ;  State  V. 
Rathbun,  74  Conn.  524  (51  Atl.  540) ;  though  in  People 
V.  Wood,  3  Parker,  Cr.  R.  (N.  Y.)  681,  683,  in  referring 
to  a  conviction  for  the  crime  of  murder,  Mr.  Justice 
Johnson  remarks:  "The  case  being  one  of  circumstan- 
tial evidence  wholly,  proof  of  the  existence  of  a  criminal 
motive  in  the  mind  of  the  prisoner  to  commit  the  act  was 
essential  to  making  out  a  case  against  him  which  would 
justify  a  verdict  of  guilty."  In  People  V.  Durrant,  116 
Cal.  179,  208  (48  Pac.  75,  82)  it  is  said:  "Where  the 
perpetration  of  a  crime  has  been  brought  home  to  a  de- 
fendant, the  motive  for  its  commission  becomes  unimpor- 

•  tant.  Evidence  of  motive  is  sometimes  of  assistance  in 
removing  doubt  and  completing  proof  which  might  other- 
wise  be  unsatisfactory,  and  that  motive  may  be  shown 
by  positive  evidence,  or  gleaned  from  the  facts  and  sur- 
roundings of  the  act.'* 

3.  Evidence  showing  that  a  party  charged  with  a  crime 
had  a  motive  for  committing  it  is  not  requisite,  though 
such  proof  is  of  great  importance  in  cases  depending  on 
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circumstantial  evidence:  Preston  v.  State,  8  Tex.  App. 
30.  Thus  in  People  v.  Stout,  4  Parker,  Cr.  R.  (N.  Y.) 
71,  128,  the  defendant  and  his  sister  were  indicted 
for  the  murder  of  her  husband  and,  the  evidence  of  the 
criminal  agency  being  circumstantial,  testimony  was  re- 
ceived over  exception  of  an  incestuous  relation  existing 
between  the  accused  parties  during  a  few  months  im- 
mediately preceding  the  homicide,  and  it  was  ruled  that 
no  error  was  thereby  committed.  In  that  case  the  per- 
petration of  the  crime  of  incest  by  the  accused  parties 
and  the  knowledge  thereof  by  the  husband  were  facts 
legally  established  from  which  the  inference  of  a  motive 
was  deduced.  In  People  v.  Bennett,  49  N.  Y.  137,  149, 
it  was  held  that  an  inducement  tempting  the  mind  to 
commit  a  crime  could  not  be  assumed,  but  that  the  fact 
from  which  the  incentive  was  deduced  must  be  estab- 
lished; the  court  saying:  "It  is  in  cases  of  proof  by  cir- 
cumstantial evidence  that  the  motive  often  becomes  not 
only  material,  but  controlling,  and  in  such  cases  the  facts 
from  which  it  may  be  inferred  must  be  proved.  It  can- 
not be  imagined  any  more  than  any  other  circumstance 
in  the  case."  So,  too,  in  People  v.  Fitzgerald,  156  N.  Y. 
253,  258  (50  N.  E.  846,  847),  it  is  said:  "In  attempting 
to  prove  a  fact  by  circumstantial  evidence  there  are  cer- 
tain rules  to  be  observed  that  reason  and  experience 
have  found  essential  to  the  discovery  of  truth  and  the 
protection  of  innocence.  The  circumstances  themselves 
must  be  established  by  direct  proof  and  not  left  to  rest 
upon  inferences."  That  an  inference  may  be  based  on 
an  inference  is  maintained  by  reputable  authors  (see 
Will's  Cir.  Ev.  (Beer's  Am.  Notes),  18g;  Wigmore,  Ev. 
§  41).  In  Hinshaw  v.  State,  147  Ind.  334,  363  (47  N.  E. 
157,  166) ,  in  commenting  on  subsidiary  facts  tending  to 
support  a  judgment  of  conviction  rendered  against  the 
plaintiff  in  error  for  the  alleged  killing  of  his  wife,  Mr. 
Justice  McCabe  says :  "This  process  of  tallying  and  con- 
firming each  circumstance  by  the  others  does  not  infringe 
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the  general  rule  that  one  inference  cannot  be  based  on 
another.  There  is  an  important  exception  to  that  rule, 
however.  A  fact  in  the  nature  of  an  inference  may  itself 
be  taken  as  the  basis  of  a  new  inference,  whether  inter- 
mediate or  final,  provided  the  first  inference  has  the 
required  basis  of  a  proved  fact" — citing  in  support  of 
the  exception  Burrill,  Cir.  Ev.  p.  138 ;  Best,  Pres.  §  187 ; 
Greenleaf 's  Ev.  §  34.  The  exception  thus  referred  to  is  a 
literal  quotation  from  the  first  text-book  cited,  except 
that  the  word  "again,"  with  which  the  sentence  begins, 
has  been  omitted  from  the  opinion.  The  paragraph  from 
which  the  excerpt  was  thus  taken  concludes  with  the 
following  statement :  "And  the  right  to  draw  one  infer- 
ence from  another  has  in  some  instances  been  denied." 
The  legal  principle  last  quoted  finds  support  in  a  text- 
book, the  author  of  which,  commenting  on  several  deci- 
sions, remarks:  "The  cases  afford  many  instances  of 
evidence  held  admissable  as  affecting  the  probabilities 
concerning  the  principal  question.  But  this  proposition 
finds  its  limitation  in  the  further  proposition  that  an  in- 
ference cannot  be  based  on  an  inference":  Gillett,  Ind. 
&  Col.  Ev.  §  51.  To  the  same  effect  is  3  Enc.  Ev.  p.  70. 
Our  statute,  defining  a  species  of  indirect  evidence  and 
prescribing  when  that  class  is  admissable,  contains  the 
following  provisions :  "An  inference  is  a  deduction  which 
the  reason  of  the  jury  makes  from  facts  proved,  without 
an  express  direction  of  law  to  that  effect" :  Section  783, 
B.  &  C.  Comp.  "An  inference  must  be  founded  (1)  on 
a  fact  legally  proved;  and  (2)  on  such  a  deduction  from 
that  fact  as  is  warranted  by  a  consideration  of  the  usual 
propensities  or  passions  of  men,  the  particular  propensi- 
ties or  passions  of  the  person  whose  act  is  in  question, 
the  course  of  business,  or  the  course  of  nature" :  Section 
785,  B.  &  C.  Comp.  The  law  thus  set  forth  was  enacted 
in  1862,  at  a  time  when  the  rule  announced  by  Gillett 
and  as  reiterated  in  the  Encyclopedia  of  Evidence,  to 
which  reference  has  been  made,  was  probably  control!- 
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ing.  But,  however  this  may  be,  the  statutory  require- 
ment that  an  inference  "must  be  founded  on  a  fact 
legally  proved"  necessarily  excludes  the  more  modem 
doctrine  of  predicating  an  inference  on  an  inference. 

4.  It  will  be  remembered  that  in  alluding  to  a  visit 
made  to  the  hotel  February  22, 1905,  Larsen  testified  that 
the  defendant  had  been  going  to  his  daughter's  room. 
This  emphatic  declaration  was  immediately  qualified  and 
its  effect  weakened  by  the  sworn  statement  of  the  witness 
showing  that  his  conclusion  is  not  founded  on  seeing 
Hembree  enter  her  apartment,  or  observing  him  therein, 
or  noticing  him  depart  therefrom;  but  the  decision  is 
predicated  on  finding  the  next  morning  that  the  bed 
assigned  to  him  had  not  been  disturbed,  and  that  the 
lamp  which  had  been  lit  to  illuminate  his  room  the  night 
before  was  still  burning,  and  by  discovering  tobacco  spit, 
marks  of  the  defendant's  feet,  and  the  soiled  sheet  on 
Ora's  bed.  It  will  be  borne  in  mind  that  on  cross-exam- 
ination Larsen  testified  that  he  did  not  know  that  Hem- 
bree came  back  to  the  hotel  that  night,  but  at  5  o'clock 
the  next  morning  the  witness  saw  him  coming  down- 
stairs, and  observed  tobacco  spit  all  around  and  marks 
of  his  arms  on  the  wall,  probably  evidencing  the  place 
where  the  defendant,  after  returning  at  a  late  hour  from 
the  saloon,  had  slept  during  his  inebriation  and  while 
lesting  against  the  wall.  If  by  Larsen's  reference  to 
the  "dirt"  which  he  asserts  Hembree  left  in  his  daugh- 
ter's room  the  witness  meant  to  imply  that  he  discovered 
semen,  such  substance  will  not  be  presumed  from  the 
appearance  of  a  mere  whitish  liquid  on  or  a  starchy  con- 
dition of  the  sheet,  but  that  the  assumed  pollution  con- 
tained spermatozoa  as  its  essential  constituent  should 
have  been  established  by  competent  evidence  (Burrill, 
Cir.  Ev.  137),  which  apparently  was  not  offered.  So, 
too,  the  possibility  of  the  alleged  contamination  from 
any  other  source  than  from  the  defendant  should  have 
been  negatived,  which  was  not  done. 
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5.  Larsen's  direct  and  cross-examination  is  to  the  ef- 
fect that  in  June,  1905,  Hembree  and  his  daughter  hav- 
ing returned  from  a  school  entertainment  about  9  o'clock 
at  night,  the  witness  took  Ora  to  room  No.  9,  from  which 
she  came  to  the  parlor,  where  she  remained  with  her 
father  five  or  ten  minutes,  no  other  persons  being  present. 
If  she  possessed  a  libidinous  impulse,  of  which  there  is 
not  a  particle  of  evidence  in  the  transcript  aside  from  the 
implication  to  be  gathered  from  Larsen's  testimony,  it 
would  seem  improbable  that  after  retiring  she  flapped 
the  curtains  in  order  to  attract  her  father's  attention, 
when  she  knew  before  he  left  the  hotel  that  room  No.  9 
had  been  set  apart  for  her  accommodation,  and  she  prob- 
ably told  her  father  while  they  were  together  in  the 
parlor  what  apartment  she  was  to  occupy  during  the 
night.  It  is  fairer  to  infer  from  her  deshabille  and  the 
waving  of  the  window  shades,  as  observed  by  Larsen 
when  he  looked  into  her  room,  that  the  disrobing  and  the 
vibration  were  the  means  taken  to  mitigate  the  high 
degree  of  temperature,  which  at  that  season  of  the  year 
was  reasonably  to  be  expected  in  this  latitude,  rather 
than  to  assign  to  her  conduct  an  unchaste  desire.  The 
relationship  which  existed  between  Hembree  and  his 
daughter  excludes  the  presumption  of  any  improper  re- 
lation with  each  other  from  their  mere  intimate  associ- 
ation, and,  before  an  inference  of  their  criminality  could 
have  been  deduced,  a  much  greater  degree  of  proof  was 
required  than  if  the  family  tie  had  not  existed. 

6.  The  witness,  Larsen,  seems  to  have  deduced  the 
inference  of  incestuous  adultery  from  the  circumstances 
which  he  related,  and  on  such  conclusion  the  jury  were 
permitted,  over  objection  and  exception,  to  base  other 
inferences,  unmindful  of  the  statutory  requirement  that 
the  basic  fact,  the  illicit  intercourse,  should  have  been 
legally  proved  before  a  motive  for  the  commission  of  the 
alleged  homicide  could  have  been  inferred,  even  to  bring 
the  case  within  the  exception  noted  in  Hinshaw  v.  State, 
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147  Ind.  334,  363  (47  N.  E.  157,  166).  As  the  fact  of 
incest  was  not  established,  Larsen's  testimony  was  not 
connected,  and  an  error  was  committed  in  receiving  his 
sworn  statements,  in  consequence  of  which  the  judgment 
is  reversed  and  a  new  trial  ordered.  Reversed. 

Mr.  Justice  McBride,  having  tried  the  action  wherein 
the  defendant  was  charged  with  killing  his  daughter, 
took  no  part  herein. 


Arffued  May  8,  decided  July  20,  rehearing  denied  October  5,  1000. 

PATTON   V.  WASHINGTON. 

[108  Pac.  00.] 

Insane  Persons— Avoidance  of  Transfers  of  Personal  Property. 

1.  A  person  who,  when  Insane,  delivered  personal  property  to  another, 
who  knew  of  the  Insanity  shortly  afterwards,  may,  on  Jbelng  restored  to  san- 
ity, demand  and  receive  a  return  of  the  property. 

Pledges— Evidence  as  to  Character  of  Transaction— Burden  of 
Proof. 

S.  One  admitting  that  another  Is  the  owner  of  personal  property,  but 
Insisting  that  It  Is  subject  to  a  pledge  to  him  for  pre-existing  debt,  has  the 
burden  of  proving  the  debt  and  pledge. 

Pledges— Transfers  of  Personal  Property— Obligation  of  Trans- 
feree. 

8.  One  receiving  personal  property  from  an  Insane  person  and  learning  of 
the  Insanity  must  take  ordinary  oare  of  the  property  with  a  view  of  returning 
It  on  the  latter  being  restored  to  sanity. 

Appeal  and  Error- Findings— Conclcsivenbis. 

4.  A  finding  of  the  trial  Judge  on  conflicting  testimony  will  not  be  dis- 
turbed on  appeal. 

i 

From  Umatilla:  Henry  J.  Bean,  Judge. 

Statement  by  Mr.  Justice  McBride. 

This  is  a  suit  by  Mark  Patton  against  James  H.  Wash- 
ington in  the  nature  of  a  cross-bill  to  an  action  at  law 
arising  out  of  the  following  facts:  Defendant  brought 
an  action  in  replevin  against  plaintiff  to  recover  a  dia- 
mond ring  and  stud,  which  he  claimed  as  his  property. 
Thereupon  plaintiff  brought  the  present  suit  to  restrain 
the  prosecution  of  the  law  action,  and  alleged :  That  about 
October  15,  1901,  defendant  was  the  owner  of  the  dia- 
mond ring  and  stud;  that  at  said  date  he  gave  and  de- 
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livered  the  stud  to  plaintiff ;  that  at  tbe  time  of  such  de- 
livery defendant  was  indebted  to  plaintiff  in  the  sum  of 
$199.60,  and  interest  thereon,  for  money  loaned  and  paid 
out  for  defendant,  and  for  goods,  wares  and  merchan- 
dise furnished  him  at  his  request;  that  plaintiff  did  not 
accept  the  diamond  stud  as  a  gift,  but  only  as  a  pledge, 
for  the  purpose  of  securing  the  payment  of  defendant's 
indebtedness;  that,  at  about  the  same  date,  defendant 
gave  and  delivered  to  Ralph  Wade  the  diamond  ring 
before  mentioned;  that  Wade  accepted  the  same  as  a 
gift;  that  thereafter  Wade,  being  desirous  of  returning 
the  ring  to  defendant,  voluntarily  delivered  it  to  plain- 
tiff, and  plaintiff  accepted  it  from  Wade  as  a  further 
pledge  to  secure  said  indebtedness  of  defendant;  that  on 
or  about  December  20,  1901,  without  any  fault  or  negli- 
gence on  the  part  of  plaintiff,  the  stud  was  stolen  from 
him,  and  he  has  been  unable  to  recover  it;  that,  ever 
since  Wade  gave  and  delivered  the  diamond  ring  to  him, 
he  has  retained  the  same,  and  now  retains  it  as  a  pledge 
for  the  payment  of  such  indebtedness.  The  complaint 
then  gives  an  itemized  statement  of  defendant's  alleged 
indebtedness,  alleges  the  pending  of  the  action  at  law, 
and  that  there  is  no  understanding  or  contract  between 
plaintiff  and  defendant  whereby  plaintiff  is  authorized 
to  sell  and  dispose  of  the  diamond,  so  that  the  proceeds 
may  be  applied  on  the  indebtedness.  Plaintiff  then  prays 
for  a  decree  for  the  sum  which  he  claims  to  be  due  from 
defendant,  with  interest,  that  the  ring  in  his  possession 
be  declared  a  pledge  to  secure  payment  of  the  same,  that 
it  be  sold  to  satisfy  plaintiff's  claim  and  costs,  and  that 
the  action  at  law  be  enjoined. 

Defendant's  answer  admits  his  ownership  of  the  dia- 
mond, denies  that  he  ever  gave  the  stud  to  plaintiff,  but 
alleges  that  it  was  delivered  to  him  for  the  use  and  bene- 
fit of  defendant ;  denies  that  he  ever  gave  Wade  the  ring, 
but  alleges  that  it  was  delivered  to  him  for  the  use  and 
benefit  of  defendant;  denies  that  the  diamonds  are  only 
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worth  $320,  but  alleges  that  they  are  worth  $520,  and 
denies  every  other  allegation  of  the  complaint.  The  court 
below  found:  That  defendant  was  the  owner  of  the 
diamonds;  that  he  was  indebted  to  plaintiff  in  the  sum 
of  $41 ;  that  the  value  of  the  ring  was  $175,  and  the  stud 
of  the  value  of  $250 ;  that  plaintiff  at  the  commencement 
of  the  suit  was  unlawfully  detaining  the  same  from  de- 
fendant; that  he  had  lost  the  stud;  that  defendant  was 
entitled  to  a  decree  for  its  value,  less  the  sum  of  $41,  and 
that  the  ring  be  delivered  to  defendant.  A  decree  was 
rendered  accordingly,  from  which  decree  plaintiff  ap- 
peals. Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Robert  J.  Slater. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  D.  W.  Bailey. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

1.  A  full  discussion  of  the  evidence  in  this  case  would 
be  of  no  interest  ta  any  one,  except  the  immediate  parties 
to  the  case,  and  of  no  benefit  to  them.  We  are  satisfied 
from  the  evidence  that  the  defendant  was  insane  when 
he  gave  his  diamonds  to  plaintiff  and  Wade,  and  that  if 
the  plaintiff  was  not  aware  of  that  fact  at  the  time,  he 
knew  it  a  short  time  afterwards.  This  being  so,  defen- 
dant had  a  right,  on  returning  to  his  reason,  to  demand 
and  receive  a  return  of  his  property.  Perhaps,  if  he 
owed  plaintiff  the  gift  might  be  treated  equitably  as  a 
pledge,  though,  as  a  pledge  grows  out  of  either  an  express 
or  implied  contract,  it  is  difficult  to  see  how  an  insane 
person  could  hypothecate  anything. 

2.  Plaintiff,  in  his  complaint,  elects  to  treat  defendant 
as  the  owner  of  the  property,  subject  to  a  pledge  to  him 
for  a  pre-existing  debt,  and  the  burden  of  proof  is  upon 
him  to  show  the  debt  and  the  pledge.    The  existence  of 
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the  debt,  except  a  small  balance  for  cigars,  amounting 
to  $41,  rests  entirely  upon  his  own  testimony,  which  is 
flatly  contradicted  by  that  of  the  defendant.  His  testi- 
mony in  regard  to  the  diamond  delivered  to  him  by  Wade 
is  disputed  by  Wade,  who  appears  to  be  entirely  disin- 
terested in  the  matter,  and,  except  as  to  the  $41  for 
cigars,  he  has  failed  to  show,  by  the  preponderence  of 
evidence,  that  defendant  owed  him  anything. 

3.  The  evidence  shows  that  he  took  the  stud  home  and 
gave  it  to  his  wife,  and  that  it  was  so  negligently  kept 
that  it  was  lost  or  stolen  while  in  her  possession.  When 
he  learned  that  the  jewels  were  the  property  of  an  insane 
man,  it  was  his  duty  to  take  ordinary  care  of  them,  with 
a  view  of  returning  the  same  when  defendant's  reason 
was  restored,  rendering  it  practicable  for  him  to  do  so. 
This  the  court  below  must  have  found  that  he  failed  to 
do,  and  we  think  properly. 

4.  The  court  below  had  all  the  witnesses  before  it,  ex- 
cept Wade,  and  was  much  better  qualified  to  judge  the 
value  of  their  testimony  than  we  are,  and,  in  a  case  like 
this,  where  the  evidence  is  contradictory,  we  feel  unwill- 
ing to  disturb  its  findings.  We  do  not  question  the  prop- 
ositions of  law  laid  down  by  counsel  for  plaintiff;  but 
upon  the  pleadings  and  the  facts  we  think  the  decree  of 
the  lower  court  was  correct. 

The  decree  is  affirmed.  Affirmed. 


Arff  jed  July  20,  dpcided  AuRUst  10,  rehearing  denied  October  5,  1900. 

STATE   V.  FIXCH. 

[108  Pac.  606.] 

Criminai.  Law— Trial— Time  to  Prepare. 

I.  Where  a  coroner's  Inquest  was  held  shortly  after  the  killing,  at  which 
accused's  principal  counsel  was  present,  and  several  counsel,  who  repre- 
sented accused  on  his  flnal  trial,  were  present  at  the  preliminary  examina- 
tion, which  was  held  a  week  after  the  killing,  the  court  did  not  err  In  com- 
pelllnK  accused  to  go  to  trial  within  eight  days  after  the  finding  of  the  Indict- 
ment, on  the  theory  that  his  counsel  had  had  Insufflcient  time  to  prepare, 
though  they  had  not  been  formally  retained  until  after  the  indictment  was 
found. 
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Criminal  Law— Continuance— A bskncs  of  Witnesses 

5.  The  testimony  of  one  of  defendant's  absent  witnesses,  for  whom  a  con- 
tinuance was  asked,  was  taken  by  deposition,  by  consent  of  the  State,  and  the 
affldavic  stated  that  the  other  had  left  the  State,  and  would  not  return 
under  six  weeJcs.  but  did  not  state  the  probable  time  of  his  return.  Though 
the  case  was  set  for  December  18, 1906.  no  subpoena  was  issued  for  the  witness 
until  on  the  14th,  leaving  a  delay  unaccounted  for  of  five  or  six  days,  nor  did 
the  application  show  the  relevancy  of  the  absent  testimony  to  defendant's 
supposed  defense.  Held,  that  the  denial  of  the  application  was  not  an  abuse 
of  discretion. 

Criminal  Law  —  Continuance  —  Denial  —  Discretion  —  Affidavits  — 
Bill  of  Exceptions. 

8.  Refusal  of  an  application  for  a  continuance  will  not  be  disturbed  on 
appeal,  except  for  abuse  of  discretion.  AfBldavits  for  continuance  cannot  be 
considered  on  appeal,  unless  made  a  part  of  the  record  by  the  bill  of  excep- 
tions. 

Criminal  Law— Evidence— Other  Offenses— Motive. 

4.  Where  the  defendant's  act  In  kllUns  deceased  arose  from  the  persist- 
ence of  deceased's  prosecution  of  defendant,  resulting  in  his  suspension  from 
practice  as  an  attorney,  the  record  showing  the  charges  preferred  by  deceased 
as  prosecutor  for  the  State  Bar  Association  against  defendant,  accusing  him 
of  drunkenness  while  trying  a  case  In  court,  the  Issuance  of  checks  on  a  bank 
where  he  had  no  funds,  and  of  unlawfully  affixing  a  notarial  seal  to  certain 
pension  papers,  etc.,  was  competent  as  e\;^denceof  motive,  though  It  showed 
defendant  was  guilty  of  other  offenses. 

Criminal  Law— Appeal— Right  to  Allege  Error. 

6.  Accused  was  not  entitled  to  claim  that  the  Introduction  of  the  record 
of  his  prosecution  by  deceased,  for  conduct  unbecoming  an  attorney,  which 
was  the  cause  of  the  killing,  was  error,  where  he  himself  Introduced  the 
record  of  the  preliminary  hearing  of  the  same  charges  before  the  grievance 
committee  of  the  Bar  Association,  which  was  substantially  the  same  as  the 
record  introduced  by  the  State. 

Homicide— Motive— Evidence. 

6.  Where,  in  a  prosecution  for  homicide,  the  court  permitted  evidence  of 
a  prosecution  of  defendant  by  deceased,  for  conduct  unbecoming  an  attorney, 
to  show  motive  for  the  killing,  the  truth  of  the  charges  In  such  proceeding 
was  not  In  issue,  and  the  court  properly  refused  to  permit  defendant  to  go 
Into  the  merits  thereof. 

Criminal  Law— Evidence— Locus  In  Quo— Plat. 

7.  In  a  prosecution  for  homicide,  a  plat  of  decedent^s  office,  drawn  to  a 
scale  by  an  expert,  and  shown  by  his  testimony  to  be  a  generally  fair  and 
accurate  representation  of  the  locus  in  quo  shortly  after  the  homicide,  was 
admissible,  not  as  substantive  evidence,  but  to  aid  in  understanding  the  testi- 
mony. 

Criminal  Law— Evidence-Photograph  of  Deceased. 

8.  Where  the  physician  who  performed  the  autopsy  was  not  personally 
acquainted  with  deceased,  the  court  properly  permitted  a  photograph,  proven 
to  be  a  correct  likeness  of  deceased,  taken  in  health,  to  be  introduced  to  iden- 
tify the  body  of  the  person  on  whom  the  autopsy  was  performed  as  that  of 
deceased. 

Criminal  Law— Parol  Evidence. 

0.  Where  defendant  killed  deceased  because  of  the  latter's  zeal  in  prose- 
cuting charges  against  defendant  for  disbarment,  and  it  did  not  appear  that 
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deceased ^8  appointment  as  prosecutor  for  the  Bar  Association  was  other  than 
oral,  or  that  It  had  records  of  any  kind,  the  fact  that  deceased  was  prosecator 
for  the  association  was  provable  by  parol. 

Criminal  Law— Statements  of  Counsel. 

10.  That  special  counsel  for  the  State,  In  the  course  of  an  arcrnment  to  the 
court,  said  that  defendant  "shot  Fisher  down"  was  not  error;  the  court  hav* 
Inff  promptly  directed  the  Jury  to  disregard  the  lanffuase. 

Witnesses— Cross-examination— biAS. 

11.  Where  witness  for  defendant,  who  was  confined  In  Jail  when  defendant 
was  received,  accused  of  killing  deceased,  testified  to  bruises  and  contusions 
on  defendant's  face  and  head  when  he  first  entered  tbe  Jail,  and  that  there 
was  a  hole  or  cut  In  defendant's  hat,  to  corroborate  defendant's  theory  that 
deceased  had  struck  him  on  the  head  with  a  seal,  and  that  thp  shooting  was  in 
self-defense,  the  State  was  properly  allowed  to  ask  the  witness  on  cross-exam- 
ination if  he  had  not.  in  a  conversation  with  a  newspaper  reporter,  requested 
the  reporter  to  visit  deceased's  office,  and  ascertain  if  there  was  a  seal  there, 
and,  if  so,  to  examine  as  to  whether  there  was  dust  on  it.  etc.,  as  tending  to 
show  bias. 

Criminal  Law— Appeal— Harmless  Error. 

12.  Section  8M.  B.  &  O.  Comp..  provides  that  the  Judge  himself,  or  any 
Juror,  may  be  called  as  a  witness  by  either  party,  but  in  the  former  case  it  is 
within  the  discretion  of  the  court  or  Judge  to  order  the  trial  to  be  postponed 
or  suspended,  and  to  take  place  before  another  Judge.  Held  that,  where  in  a 
prosecution  for  homicide  a  Juror  wa«  called  from  the  box.  and  the  Judge  from 
the  bench,  by  defendants  to  testify  concerning  trifling  and  Inconsequential 
matters,  the  fact  that  the  Judge  did  not  suspend  the  trial  and  direct  it  to  be 
continued  before  another  Judge,  while  he  was  testifying,  and  that  only  eleven 
Jurors  were  in  the  box  while  the  Juror  was  testifying,  was  Immaterial. 

Homicide— Sklf-Defense— Instructions. 

18.  An  instruction  that,  unless  defendant's  fear  of  great  bodily  harm,  or 
great  danger  to  his  life,  was  such  that  a  reasonably  prudent  man  would  have 
entertained  under  all  the  circumstances,  then  his  act  in  striking  the  fatal 
blow  was  not  Justiflrable  or  excusable,  properly  stated  the  law. 

Criminal  Law— Instructions- Polling  Jury. 

14.  Where  the  bill  of  exceptions  showed  that  all  the  Jurors  were  present 
at  the  convening  of  court,  and  trial  wa.s  not  at  any  time  allowed  to  proceed 
without  all  the  jurors,  the  defendant  and  his  counsel  Ix'lng  present,  and  that 
all  the  Jury  were  present  when  the  Instructions  wore  given,  an  objection  that 
the  Jury  was  not  polled  before  the  court  gave  its  instructions  was  frivolous. 

Grand  Jury— Right  to  Impanel— Indictment. 

15.  Where  the  court  ordered  a  grand  Jury  to  be  regularly  drawn,  and 
accused  was  indicted  thereby,  it  was  not  material  whether  the  constitutional 
amendment  of  June  1,  1908.  providing  that  thereafter  no  person  should  be 
charged  In  the  circuit  court  with  any  crime  except  by  indictment  by  grand 
Jury,  was  then  In  force,  since  the  statute  previously  existing,  and  permitting 
the  commencement  of  a  criminal  action  by  information,  also  permitted  the 
court  in  its  discretion  to  call  a  grand  Jury. 

Criminal  Law— Right  to  Competent  Counsel. 

16.  Where  defendant  himself  was  a  lawyer  of  several  years'  standing,  and 
his  partner  had  been  a  practicing  ottorney  of  the  Supreme  Court  for  a  num* 
ber  of  years,  and  In  addition  he  had  the  services  of  a  former  district  attorney 
and  two  other  lawyers,  who  both  exhibited  knowledge  of  law  and  experience 
In  criminal  trials,  an  objection  that  he  was  not  represented  by  competent 
counsel  was  unsustainable. 
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HoMiciDB— Capita L  Punishment— Constitutional  Provisions. 

17.  Section  16,  Article  I.  Constitution  of  Oregon,  declarlni;  tbnt  laws  for 
the  punishment  of  crime  shall  be  founded  on  principles  of  reformation,  and 
not  vindictive  Justice,  when  construed  with  Section  11.  Article  V,  authorizing 
the  Governor  to  grant  reprieves,  which  are  applicable  only  in  capital  cases, 
does  not  impliedly  prohibit  the  infliction  of  the  death  penalty  as  punishment 
for  murder  in  the  first  degree. 

Pardon  -"Reprieve.'' 

18.  A  "reprieve*'  is  a  respite  by  the  Gk>vernor  from  a  sentence  of  death. 

Homicide— Criminal  Law— Presumption— Capital  Punishment. 

10.  'Where  a  constitutional  provision  has  been  copied  from  the  constitu- 
tion of  another  state,  after  it  has  been  construed  by  the  courts  of  that  state, 
it  will  be  presumed  to  have  lM:>en  adopted  with  the  construction  placed  upon 
it  by  the  courts  of  the  state  where  it  originated,  and  it  must  be  regarded  as 
settled  in  this  State  that  the  legislature  derives  authority  from  the  constitu- 
tion to  enact  laws  for  the  infliction  of  punishment  by  death.  In  proper  cases.  j 

From  Multnomah :  Earl  C.  Bronaugh,  Judge. 

i 

The  defendant,  J.  A.  Finch,  was  indicted  by  the  grand 
jury  of  Multnomah  County  for  murder  in  the  first  degree, 
in  the  killing  of  one  Ralph  D.  Fisher.  A  trial  resulted 
in  his  conviction  as  charged  and,  having  been  sentenced 
to  death,  he  appealed.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  John  A,  Jeffrey,  Mr.  Charles  E.  Lenon,  and  Mr.  C. 
A.  Ambrose,  with  oral  arguments  by  Mr.  Jeffrey  and 
Mr.  Lenon. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  Andrew  M.  Crawford,  Attorney  General,  Mr.  George 
J.  Cameron,  District  Attorney,  and  Mr.  John  J.  Fitz- 
gerald,  Deputy  District  Attorney,  with  oral  arguments 
by  Mr.  Fitzgerald  and  Mr.  Arthur  C.  Spencer. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

The  assignments  of  error  in  this  case  being  more  fully 
stated  in  the  reply  brief  filed  by  defendant's  counsel,  we 
will  consider  them  in  the  order  in  which  they  are  therein 
set  forth. 

1.  The  first  assignment  is  that  the  court  erred  in  com-  , 

pelling  the  defendant  to  go  to  trial  within  eight  days 
from  the  finding  of  the  indictment.    The  killing  of  Fisher 
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and  consequent  arrest  of  defendant,  occurred  on  the  28th 
day  of  November,  1908.  A  short  time  subsequent  to 
this  the  coroner's  inquest  was  held,  and  the  principal 
counsel  for  defendant  was  present.  It  also  appears  that 
several  of  the  counsel  who  represented  defendant  on  the 
final  trial  were  present  at  the  preliminary  examination, 
which  was  held  a  week  after  the  killing,  so  that,  while 
it  may  have  been  true  that  counsel  had  not  been  formally 
retained  until  defendant  was  indicted,  it  is  evident  that 
they  had  been  active  theretofore  in  the  case  and  had 
every  opportunity  to  become  familiar  with  it,  and  the 
manner  in  which  they  conducted  the  defense  showed 
that  such  opportunity  had  not  been  neglected. 

2.  The  question  of  granting  a  continuance  on  the 
ground  of  the  absence  of  material  witnesses  was  one 
addressed  to  the  sound  discretion  of  the  trial  court.  It 
appears  that  the  witnesses  desired  by  defendant  were 
all  actually  present  at  the  trial  except  two,  Mrs.  May 
Finch  and  C.  H.  Piggott,  and  that  the  testimony  of  Mrs. 
Finch  was  taken  by  deposition  by  consent  of  the  State, 
leaving  Piggott  the  only  witness  whose  testimony  was 
not  available  on  the  trial.  Mrs.  Finch  and  the  defendant 
both  testified  to  the  same  state  of  facts  which  the  defense 
claimed  could  be  established  by  Piggott's  testimony,  and 
they  were  not  contradicted  by  any  witness.  The  affidavit 
for  continuance  did  not  indicate  clearly  the  probable  time 
of  Piggott's  return  to  the  State,  merely  stating  that  he 
had  gone  to  California  and  would  not  return  under  six 
weeks,  but  not  indicating  whether  or  not  he  was  likely 
to  return  after  that  period.  It  also  showed  that,  although 
the  trial  had  been  set  for  the  18th  day  of  December,  no 
subpoena  had  been  issued  until  the  16th,  thus  showing 
that  five  or  six  days  had  been  wasted  before  any  subpoena 
had  been  issued.  The  affidavit  did  not  show  the  relation 
of  the  testimony  of  Piggott  to  the  proposed  defense,  or 
that  it  had  any  relevancy  to  it  whatever.  In  the  light  of 
the  testimony  subsequently  adduced  and  the  defense  made 
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it  can  now  be  seen  that  the  desired  testimony  would 
have  been  relevant,  but  the  court  could  not  know  this 
before  the  trial,  unless  the  affidavit  set  forth  enough  of 
the  theory  of  the  defense  to  enable  the  court  to  judge 
from  the  affidavit  itself  as  to  the  probable  materiality 
of  the  testimony.  The  further  statement  in  the  affidavit 
as  to  the  excited  state  of  the  public  mind  and  prejudice 
against  defendant,  by  reason  of  inflammatory  articles 
and  cartoons  in  the  newspapers,  were  matters  of  which 
the  court  below  was  in  a  much  better  position  to  judge 
than  we  are.  None  of  the  alleged  articles  or  cartoons 
are  attached  to  the  affidavits,  so  that  neither  Uiis  court, 
nor  the  court  below  is  able  to  say  from  actual  inspection 
of  them  whether  or  not  they  were  of  such  a  character 
as  to  greatly  influence  public  opinion,  or  prejudice  a  jury 
against  the  defendant.  The  fact  that  no  exception  is 
taken  to  any  ruling  of  the  court  upon  the  acceptance  or 
rejection  of  any  juror  indicates  that  a  jury  believed  by 
both  parties  to  have  been  fair  and  impartial  was  secured 
in  the  case. 

3.  The  granting  or  refusing  of  a  motion  for  continu- 
ance is  a  matter  in  the  discretion  of  the  trial  court,  and 
will  not  be  disturbed  on  appeal,  except  for  an  abuse 
of  that  discretion :  4  Enc.  PI.  &  Pr.  835 ;  State  v.  O'NeU, 
13  Or.  183  (9  Pac.  284) ;  State  v.  Howe,  27  Or.  138  (44 
Pac.  672) ;  State  v.  Huffman,  39  Or.  48  (63  Pac.  1).  We 
are  unable  to  see  any  abuse  of  discretion  in  the  action 
of  the  court  below.  While  we  have  treated  this  assign- 
ment as  though  it  had  been  regularly  before  us,  as  a 
matter  of  strict  practice  it  is  not.  The  affidavits  for  con- 
tinuance are  not  made  a  part  of  the  bill  of  exceptions, 
but  merely  come  here  with  the  transcript.  This  court 
has  held  that,  if  review  of  the  decision  on  a  motion  re- 
fusing a  continuance  is  desired  here,  the  affidavits  must 
be  made  part  of  the  bill  of  exceptions:  State  v.  Kline, 
50  Or.  426  (93  Pac.  237). 


488  State  v.  Finch.  [54  Or. 

4.  The  next  assignment  of  error  relates  to  the  ruling 
of  the  court  permitting  the  introduction  of  the  record  of 
certain  disbarment  proceedings  against  defendant  in  the 
Supreme  Court.  The  prosecution  offered  a  record  show- 
ing certain  charges  preferred  by  deceased  as  prosecutor 
for  the  State  Bar  Association  against  defendant,  accus- 
ing him,  among  other  things,  of  drunkenness  while  try- 
ing a  case  in  court ;  of  issuing  checks  upon  a  bank  where- 
in he  had  no  funds ;  and  of  unlawfully  affixing  a  notarial 
seal  to  certain  pension  papers;  and  also  offered  defen- 
dant's answer  thereto,  his  plea  and  the  final  judgment 
of  the  court  suspending  him  from  practice.  This  record 
was  admitted,  over  defendant's  objection  as  to  its  com- 
petency and  materiality,  coupled  with  a  specific  objection 
that  it  tended  to  prove  the  bad  character  of  defendant, 
and  to  show  that  he  had  been  guilty  of  other  offenses 
than  the  one  for  which  he  was  on  trial,  and  was  there- 
fore highly  prejudicial.  It  is  plain  from  the  evidence 
that  the  difficulty  between  defendant  and  deceased  arose 
out  of  the  disbarment  proceedings  prosecuted  by  de- 
ceased against  defendant.  The  theory  of  the  State  was 
that  defendant,  being  incensed  at  the  prominent  part 
deceased  had  taken  in  preferring  charges  of  professional 
misconduct  and  dishonesty  against  him,  in  prosecuting 
them  to  final  judgment,  and  thereafter  refusing  to  sign 
a  petition  for  his  reinstatement  as  an  attorney,  sought 
him  out  and  killed  him  as  a  matter  of  revenge ;  in  other 
words,  that  these  acts  of  the  deceased  and  their  results 
to  defendant  furnished  the  motive  which  actuated  defen- 
dant to  perpetrate  the  fatal  act. 

5.  Evidence  of  motive,  while  not  absolutely  essential, 
is  always  admissable  in  prosecutions  for  murder.  "When 
the  corpus  delicti  has  been  proved  in  a  prosecution  for 
homicide,  and  the  circumstances  indicate  that  the  ac- 
cused was  the  perpetrator  of  the  homicide,  facts  tending, 
even  though  remotely,  to  show  a  motive  are  admissable 
against  him,  though  the  jury  should  exercise  great  cau- 
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tion  in  such  proof.  And  all  evidence  of  whatsoever  na- 
ture tending  to  throw  light  upon  the  relations  existing 
between  the  accused. and  the  deceased  and  the  feeling 
between  them  is  competent;  the  remoteness  of  the  evi- 
dence of  motive  going  to  its  weight,  and  not  its  admissibil- 
ity. Though  not. necessary  to  the  existence  of  malice  in 
homicide,  motive  is  frequently  a  constitutent  element  of  it, 
and  the  presence  or  absence  of  motive  is  always  a  subject 
of  proof  as  a  means  of  establishing  the  presence  or  ab- 
sence of  malice":  Wharton,  Homicide  (3  ed.),  595.  De- 
fendant's counsel,  while  admitting  this  general  proposi- 
tion, contends  that  such  proof  cannot  go  to  the  extent 
of  showing  that  defendant  has  been  guilty  of  committing 
other  offenses,  but  in  this  contention  he  is  not  borne  out 
by  the  authorities.  "Proof  of  the  commission  of  another 
crime  may  be  given  when  it  tends  to  show  motive  for 
the  homicide  in  question" :  Wharton,  Homicide,  §  596. 
Evidence  of  this  character  has  been  frequently  admitted 
where  the  claim  of  the  State  was  that  the  homicide  had 
been  committed  in  revenge,  on  account  of  ill  feeling  grow- 
ing out  of  litigation  or  criminal  prosecutions:  State  v. 
Geddes,  22  Mont.  68  (55  Pac.  919) ;  State  v.  Bodie,  33 
S.  C.  117  (11  S.  E.  624) ;  State  v.  Welch,  22  Mont.  92 
(55  Pac.  927) ;  Butler  v.  State,  91  Ga.  161  (16  S.  E.  984) ; 
Gillum  V.  State,  62  Miss.  547.  In  all  of  the  above-cited 
cases  the  record  was  admitted  in  evidence,  the  same  as 
was  done  in  the  case  at  bar. 

In  the  case  of  State  v.  Bodie,  33  S.  C.  117  (11  S.  E. 
624) ,  the  record  introduced  consisted  of  an  affidavit,  filed 
by  deceased  for  the  arrest  of  the  defendant,  the  warrant 
of  arrest  issued  thereon,  the  testimony  of  the  State's  wit- 
nesses, the  recognizance  given  by  the  defendant,  the  in- 
dictment found  in  the  trial  court  and  the  nolle  prosequi 
thereof  by  the  district  attorney.  The  Supreme  CJourt  of 
South  Carolina  held  all  these  competent,  except  the  testi- 
mony of  the  State's  witnesses.  In  Butler  v.  State,  91  Ga. 
161  (16  S.  E.  984),  a  warrant  charging  defendant  with 
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adultery,  and  his  recognizance  under  it,  were  held  to  be 
competent  as  showing  motive  for  killing  the  deceased, 
who  had  procured  such  warrant  ta  be  issued.  In  State 
V.  Geddes,  22  Mont.  68  (55  Pac.  919),  an  information 
was  introduced  in  evidence  charging  defendant  with  an 
assault  upon  deceased,  and  also  a  coniplaint  in  a  civil 
action  by  deceased  against  the  defendant  growing  out 
of  the  assault.  Both  these  were  held  competent  evi- 
dence, as  tending  to  show  the  state  of  feeling  between 
the  parties,  and  therefore  a  motive  for  the  killing.  Au- 
thorities on  this  subject  might  be  multiplied,  but  further 
citations  are  needless.  It  is  apparent  from  the  evidence 
that  the  deceased,  both  before  the  grievance  committee 
of  the  Bar  Association  and  the  Supreme  Court,  had  vig- 
orously prosecuted  defendant  for  misconduct  as  an  attor- 
ney; that  he  had  filed  accusations  against  him  that, 
whether  true  or  false,  would  have  had  a  tendency  to 
cause  ill  feeling  against  him  on  the  part  of  the  defendant ; 
that  he  had  followed  these  up  to  a  final  judgment  of  sus- 
pension from  practice.  The  record  was  competent  evi- 
dence to  prove  this,  though  it  is  possible  that  some  por- 
tions of  it  could  also  have  been  proved  by  parol.  It  is 
true  that  the  tendency  of  such  evidence  may  have  been 
to  show  that  defendant  had  been  guilty  of  other  offenses 
than  murder,  but  evidence,  otherwise  relevant,  should 
not  be  excluded  merely  because  the  effect  of  it  may  be 
to  show  that  the  party  on  trial  has  multiplied  his  crimes. 
The  judge  presiding  at  the  trial  very  impressively  ad- 
monished the  jury  that  the  evidence  was  not  admitted 
for  the  purpose  of  showing  the  bad  character  of  the  de- 
fendant, but  solely  for  the  purpose  of  showing  motive, 
and  that  they  were  to  consider  it  for  that  purpose  only. 
This  admonition  was  twice  given  during  the  trial,  and 
again  repeated  in  the  charge,  and  every  effort  possible 
was  made  to  confine  the  effect  of  the  evidence  to  the 
purposes  for  which  it  was  admitted.  In  addition  to  the 
fact  that  the  evidence  above  adverted  to  was  entirely 
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competent,  the  defendant  introduced  the  record  of  the 
preliminary  hearing  of  these  same  charges  before  the 
grievance  committee  of  the  Bar  Association,  which  was 
substantially  identical  with  the  record  introduced  by  the 
State  and  commented  upon  and  explained  it  at  great 
length.  Even  if  the  introduction  of  the  first  record  had 
been  error,  which  it  was  not,  the  introduction  by  defen- 
dant of  this  second  record,  which  the  bill  of  exceptions 
shows  to  have  been  practically  a  duplicate  of  the  first, 
v/ould  have  cured  it. 

6.  The  next  assignment  relates  to  the  alleged  refusal 
of  the  court  to  allow  defendant  to  explain  the  record  in 
the  disbarment  proceedings,  and  to  discuss  the  merits 
of  the  charges  against  him  after  the  record  had  been  re- 
ceived in  evidence.  The  truth  of  the  charges  filed  was 
not  a  matter  in  issue.  Had  they  been  utterly  false  their 
effect  to  inflame  the  defendant's  mind  would  probably 
have  been  as  great,  or  greater,  than  if  they  had  been 
true.  The  record  was  not  introduced  for  the  purpose  of 
showing  that  defendant  was  a  man  of  bad  character,  but 
for  the  purpose  of  showing  the  feeling  and  general  re- 
lations of  defendant  with  deceased;  and,  their  truth  or 
falsity  not  being  material,  the  court  might  perhaps  have 
been  justified  in  refusing  to  allow  testimony  on  that  sub- 
ject. But  while  the  court  at  one  stage  of  the  case  refused 
to  allow  defendant  to  go  into  explanations  in  regard  to 
the  charges,  later  on  it  did  permit  him  to  do  so,  and 
to  explain  how  he  came  to  draw  the  checks  mentioned  in 
one  of  the  charges,  and  to  call  Snyder,  one  of  the  firm 
who  cashed  the  alleged  fraudulent  checks,  who  testified 
as  to  everything  that  he  personally  knew  about  the  trans- 
action. 

7.  There  was  no  error  in  allowing  the  plats  of  Fisher's 
office  to  be  introduced  in  evidence.  They  were  offered, 
not  as  substantive  testimony  as  to  any  fact,  but  to  enable 
the  witnesses  to  point  out  more  clearly  the  location 
of  the  desk,  chairs,  safe  and  doors,  and  thereby  to  give 
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the  jury  a  general  idea  of  the  situation.  They  were 
drawn  to  a  scale  by  an  expert  and  shown  by  his  testimony 
to  be  a  generally  fair  and  accurate  representation  of  the 
locus  in  qtw  shortly  after  the  homicide.  Other  witnesses 
testified  as  to  their  substantial  correctness  as  showing 
the  situation  at  the  time  of  the  homicide,  and  out  of  many 
witnesses,  both  for  the  State  and  the  defendant,  who  re- 
ferred to  the  maps  in  the  course  of  their  testimony,  the 
only  criticism  that  we  now  recall  was  that  of  one  wit- 
ness, who  thought  the  location  of  Fisher's  desk  might 
be  a  few  inches  out  of  the  way. 

8.  Another  assignment  is  that  the  court  erred  in  al- 
lowing a  photograph  of  deceased  to  be  introduced  in 
evidence.  The  physician  who  performed  the  autopsy  was 
not  personally  acquainted  with  deceased,  and  only  knew 
that  he  had  performed  an  autopsy  on  the  body  of  some 
person  unknown  to  him.  A  photograph  of  deceased, 
proven  to  be  a  correct  likeness,  was  shown  him,  and  he 
then  testified  that  the  person  upon  whom  he  performed 
the  autopsy  was  the  same  person  represented  in  the  pho- 
tograph. For  the  same  purpose  of  identification  the 
photograph  was  also  shown  to  other  witnesses.  It  was 
a  picture  showing  deceased  in  health  and  strength,  and 
was  not  in  any  way  calculated  to  excite  the  passions  or 
sympathy  of  the  jury.  In  State  v.  MiUer,  43  Or.  325  (74 
Pac.  658),  a  photograph  showing  a  number  of  gunshot 
wounds  on  the  body  of  the  deceased  and  presenting  what 
the  court  calls  ''a  grewsome  spectacle,"  was  introduced 
without  any  apparent  necessity,  and  without  proof  of  its 
correctness.  The  court  held  that  under  the  circumstances 
its  introduction  tended  unnecessarily  to  inflame  the  jury 
against  defendant  and  that  its  admission  was  error.  But 
in  this  case  the  purpose  for  which  the  picture  was  intro- 
duced was  proper,  and  there  was  nothing  in  any  way 
calculated  to  prejudice  defendant's  case  in  exhibiting  it 
to  the  jury. 
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9.  The  next  assignment  is  in  relation  to  the  ruling  of 
the  court  admitting  in  evidence  an  attempt  to  disbar  de- 
fendant in  another  proceeding  that  had  been  dismissed. 
The  remark  heretofore  made  in  relation  to  the  record 
from  the  Supreme  Court  will  apply  also  to  this  proceed- 
ing. Deceased  had  been  connected  with  it,  and  it  was 
therefore  admissible  for  the  same  reason  that  the  other 
record  was  admissible.  Another  assignment  predicates 
error  upon  the  ruling  of  the  court  admitting  oral  testi- 
mony showing  that  deceased  was  the  prosecutor  for  the 
State  Bar  Association.  There  is  nothing  in  the  record 
showing  that  his  appointment  was  other  than  oral,  or 
indicating  that  the  association  has  any  records  of  any 
kind.    The  objection  is  not  tenable. 

10.  Another  assignment  alleges  that  the  court  erred 
in  allowing  the  special  prosecutor  to  say  that  defendant 
"shot  Fisher  down."  The  answer  to  this  is  that  the  court 
did  not  "allow''  the  prosecutor  to  say  the  words  imputed 
to  him.  It  appears  from  the  bill  of  exceptions  that  the 
words  were  uttered  in  the  course  of  an  argument  to  the 
court;  and,  when  defendant's  counsel  objected,  the  court 
promptly  directed  the  jury  to  disregard  the  language. 

11.  Another  assignment  challenges  the  ruling  of  the 
court  in  allowing  the  prosecution  to  cross-examine  Mar- 
tin, a  witness  for  the  defense,  in  regard  to  a  conversation 
between  himself  and  Smith,  a  reporter  for  the  Daily 
Journal.  Martin,  who  was  confined  in  the  jail  when  de- 
fendant was  received  there,  testified  to  certain  bruises 
and  contusions,  which  he  claimed  were  upon  defendant's 
face  and  head  when  he  first  entered  the  jail;  and  also 
testified  that  there  was  a  hole  or  cut  in  defendant's  hat ; 
the  evident  object  of  the  testimony  being  to  corroborate 
the  theory  of  defendant  that  Fisher  had  struck  him  on 
the  head  with  a  seal,  and  that  the  shooting  was  in  self- 
defense.  To  show  Martin's  bias  and  interest  in  the  case, 
and  his  active  partisanship  therein  on  behalf  of  the 
defendant,  the  State  asked  him  on  cross-examination  if 
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he  had  not  requested  the  reporter  to  visit  Fisher's  office 
and  ascertain  if  there  was  a  seal  there,  and,  if  so,  to 
examine  as  to  whether  there  was  any  dust  on  it,  and 
other  matters  along  the  same  line  of  inquiry.  Acts  or 
conversations  with  third  parties  tending  to  show  active 
interest  and  partisanship  on  the  part  of  a  witness  in 
favor  of  the  party  for  whom  he  is  called,  are  always 
•  admissible  as  tending  to  show  bias,  and  therefore  going 
to  the  weight  and  credibility  of  his  testimony.  The  evi- 
dence was  properly  admitted. 

12.  The  next  assignment  predicates  error  upon  the 
fact  that  one  of  the  jurors  was  called  as  a  witness,  leav- 
ing, as  the  counsel  puts  it,  "only  11  jurors  in  the  box," 
and  that  the  judge  was  called  as  a  witness  and  testified 
"with  no  judge  on  the  bench."  Both  the  juror  and  the 
judge  were  called  by  the  defendant,  and  both  of  them 
upon  such  trifling  and  inconsequential  matters  as  to  leave 
the  impression  that  counsel,  in  their  zeal  for  their  client, 
were  seeking  to  get  an  error  into  the  record,  with  a  view 
of  taking  advantage  of  it  afterwards.  Criminals  would 
find  an  easy  method  of  evading  justice  if  the  law  were 
so  farcically  technical  that  the  trial  could  be  brought  to 
a  standstill  and  a  retrial  obtained  by  the  simple  expedient 
of  calling  a  juror  as  a  witness.  Fortunately  our  laws 
provide  for  just  such  an  exigency  (Section  856,  B.  &  C. 
Comp.),  as  follows:  "The  judge  himself,  or  any  juror, 
may  be  called  as  a  witness  by  either  party,  but  in  the 
former  case  it  is  in  the  discretion  of  the  court  or  judge 
to  order  the  trial  to  be  postponed  or  suspended,  and  to 
take  place  before  another  judge."  Considering  the  trivial 
nature  of  the  evidence  elicited  from  the  judge  in  the  case 
at  bar,  he  would  have  been  guilty  of  a  gross  abuse  of 
discretion  had  he  postponed  the  trial  to  call  another  judge 
in  his  place.  This  section  has  been  under  consideration 
by  this  court,  and  the  fact  of  the  presiding  judge  testify- 
ing was  held  not  to  be  error :  State  v.  Houghton,  45  Or. 
110  (75  Pac.  887). 
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13.  Another  alleged  error  is  predicated  upon  the  giving 
by  the  court  of  the  following  instruction :  "But  unless  you 
find  that  defendant's  fears  of  great  bodily  harm  or  dan- 
ger to  his  life  were  such  as  a  reasonably  prudent  man 
would  have  entertained  under  all  the  circumstances,  then 
his  act  in  striking  the  fatal  blow  was  not  justifiable  or 
excusable,  and  you  should  find  him  guilty."  The  part 
of  the  charge  excepted  to  is  but  an  excerpt  from  the 
whole  given  on  the  subject,  and  is  preceded  by  a  long, 
careful  and  exceedingly  fair  exposition  of  the  law  of 
self-defense,  and  of  the  different  degrees  of  homicide, 
but,  taking  it  even  as  it  stands  above,  it  correctly  states 
the  law:  Wharton,  Homicide  (3  ed.),  p.  358;  State  v. 
Smith,  43  Or.  110  (71  Pac.  973).  The  requests  of  the 
defendant  for  special  instructions  were  included  in  the 
general  charge,  so  far  as  they  were  proper,  and  there 
was  no  error  in  refusing  those  not  so  given. 

14.  The  next  exception  is  that  the  jury  were  not  polled 
before  the  court  gave  its  instructions.  The  afiidavits 
of  the  defendant's  counsel  are  in  the  transcript,  but 
they  carefully  avoid  saying  that  any  jur37nan  was  ab- 
sent. The  bill  of  exceptions  shows  that  all  the  jurors 
were  present  at  the  convening  of  court  and  that  the  trial 
was  not  at  any  time  allowed  to  proceed  without  all  the 
jurors,  the  defendant  and  his  counsel  being  present.  The 
transcript  also  shows  that  the  jury  were  all  present 
when  the  instructions  were  given,  and  the  objection  is 
frivolous. 

15.  The  objection  as  to  the  irregularity  of  the  grand 
jury  is  not  well  taken.  Previous  to  the  adoption  of  the 
constitutional  amendment  of  June  1,  1908,  the  statute 
permitted  the  commencement  of  a  criminal  action  by  in- 
formation, but  provided  that  the  court  might,  in  its  dis- 
cretion, call  a  grand  jury.  The  amendment  above  men- 
tioned provided  that  thereafter  no  person  should  be 
charged  in  the  circuit  court  with  the  commission  of  any 
crime  except  by  indictment  by  a  grand  jury.    The  effect 
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of  this  constitutional  amendment  was  not  to  repeal  the 
previous  law  allowing  courts  to  call  a  grand  jury  in  their 
discretion,  but  to  make  that  mandatory  which  had  pre- 
viously been  directory.  It  appears  from  the  jtranscript 
that  the  court  ordered  a  grand  jury  to  be  regularly 
drawn,  and  it  makes  no  difference  whether  the  amend- 
ment was  then  in  force  or  not;  in  either  case  the  right 
to  impanel  a  grand  jury  existed. 

16.  The  next  objection  is  that  defendant  was  not  rep- 
resented by  competent  counsel.  The  defendant'  himself 
was  a  lawyer  of  several  years'  standing.  Mr.  Piggott, 
his  partner,  has  also  been  a  practicing  attorney  of  this 
court  for  a  number  of  years.  In  addition,  he  had  also 
Mr.  C.  F.  Lord,  formerly  district  attorney  for  Multnomah 
County;  Mr.  Holcomb  and  Mr.  Campbell,  who  both  ex- 
hibited knowledge  of  law  and  experience  in  criminal 
trials.  These  attorneys  were  of  his  own  choosing,  and 
the  record  here  shows  that  they  defended  him  intelli- 
gently and  zealously,  and  that  everything  was  done  that 
any  attorney  could  probably  have  done  to  protect  his  in- 
terests and  secure  for  him  a  fair  trial.  That  they 
failed,  after  an  intelligent  and  faithful  effort,  to  secure 
his  acquittal  is  not  surprising,  in  view  of  the  testimony 
disclosed  in  the  record. 

17.  The  last  suggestion  is  that  the  infliction  of  the 
death  penalty  is  contrary  to  Section  15,  Article  I,  of  the 
Constitution  of  this  State.  The  section  reads  as  follows : 
''Laws  for  the  punishment  of  crime  shall  be  founded  on 
the  principles  of  reformation  and  not  of  vindictive  jus- 
tice." The  language  used  in  this  section  not  being  en- 
tirely unambiguous,  and  not  indicating  clearly  by  its 
terms  the  effect  that  its  framers  intended  it  to  have  upon 
existing  and  future  legislation,  it  becomes  necessary  to 
define  the  terms  used  therein,  and  to  ascertain,  through 
application  of  the  usual  methods  of  legal  interpretation 
the  design  of  its  framers  and  the  scope  of  its  operation. 
There  are  three  canons  of  interpretation  that  may  be 
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applied  to  this  section;  and,  tested  by  either  of  these, 
the  contention  of  defendant's  counsel  cannot  be  sus- 
tained. 

The  first  test,  and  one  to  which  great  weight  is  to  be 
attached,  is  contemporaneous  construction,  and  long  ac- 
quiescence by  the  courts  and  legislatures:  Endlich,  In- 
terpretation of  Statutes,  §  527.  The  present  constitution 
was  framed  and  adopted  in  1857,  and  the  State  was  ad- 
mitted into  the  Union  in  1859.  By  the  provisions  of  the 
constitution  the  laws  of  the  territory  of  Oregon  were 
continued  in  force  "'so  far  as  applicable''  under  the  State 
government.  The  territorial  law  inflicted  the  death  pen- 
alty for  murder  in  the  first  degree,  and  no  change  was 
made  in  that  penalty,  or  in  the  law  itself,  until  the  adop- 
tion of  the  Codes  of  1864,  when  the  same  law,  with  the 
same  penalty  was  re-enacted,  with  some  slight  amend- 
ments. During  the  interval  the  death  penalty  was  not 
infrequently  imposed  and  carried  into  effect.  Among  the 
members  of  the  constitutional  convention  were  Judges 
Boise,  Prim,  Shattuck,  Kelly,  Kelsay  and  Wait,  all  of 
whom  were  afterwards  members  of  the  Supreme  Court  of 
this  State,  and  all  of  whom,  excepting  Judge  Kelly,  per- 
formed circuit  duty.  It  is  part  of  the  judicial  history  of 
this  State  that  all  of  these  eminent  jurists  either  pro- 
nounced the  sentence  of  death  while  upon  circuit  duty, 
or  participated  in  affirming  such  judgments  when  sitting 
upon  the  supreme  bench.  Rousseau  well  observes  that 
"He  who  made  the  law  knows  best  how  it  ought  to  be 
interpreted,"  and  this  judicial  and  legislative  recognition 
of  the  validity  of  capital  punishment  by  the  very  men 
who  framed  the  constitution  ought  itself  to  be  sufficient 
answer  to  the  contention  of  defendant's  counsel. 

18.  Another  canon  of  construction  by  which  to  inter- 
pret the  section  in  question  is  comparison  with  other  sec- 
tions of  the  constitution  relating  to  the  same  or  kindred 
subjects.  Statutes  in  pari  materia  should  be  construed 
together  as  mutually  explaining  and  interpreting  each 
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other :  Endlich,  Interpretation  of  Statutes,  §  35  et  seq.  To 
this  test  we  will  now  put  the  section  of  the  constitution 
above  quoted.  In  Section  14,  Article  V  of  the  constitu- 
tion we  find,  among  the  powers  delegated  to  the  governor, 
the  following:  *'He  shall  have  power  to  grant  reprieves," 
etc.  Now  a  reprieve  is  a  respite  from  a  sentence  of  death. 
It  is  defined  by  Chitty  as  follows :  "A  reprieve  operates 
only  in  capital  cases,  and  is  granted  either  by  the  favor 
of  his  majesty  himself  or  the  judge  before  whom  the 
prisoner  was  tried,  in  his  behalf,  or  from  the  regular 
operation  of  the  law,  in  circumstances  which  render  an 
immediate  execution  inconsistent  with  humanity  and 
justice" :  3  Chitty  Cr.  Law,  p.  757.  To  adopt  the  theory 
of  the  defendant  would  be  to  assume  that  the  framers 
of  the  constitution  abolished  capital  punishment,  and  in 
the  same  instrument  provided  that  the  governor  might 
reprieve  any  one  whom  the  courts  had  adjudged  to  be 
so  punished.  The  power  to  lawfully  reprieve  from  the 
sentence  of  death  pre-supposes  the  power  to  sentence  to 
death,  and  is  itself  a  recognition  of  the  lawfulness  of 
capital  punishment. 

19.  Another  canon  of  construction  is  that,  when  a  con- 
stitutional provision  has  been  taken  or  copied  from  the 
constitution  of  another  state,  after  it  has  been  construed 
by  the  courts  of  that  state,  it  will  be  presumed  to  have 
been  adopted  with  the  construction  placed  upon  it  by  the 
courts  of  the  state  where  it  originated:  Endlich,  Inter- 
pretation of  Statutes,  §  530.  Applying  this  test,  we  find 
that  the  section  in  question  was  substantially  copied  from 
the  constitution  of  the  state  of  Indiana:  Section  18, 
Article  I,  Constitution  of  Indiana.  The  constitution  of 
Indiana  was  adopted  in  1851,  and,  being  one  of  the  latest 
before  the  adoption  of  our  own,  naturally  served  in  many 
particulars  as  a  model.  In  1855  the  supreme  court  of 
that  state  construed  this  section :  DriskiU  v.  State,  7  Ind. 
338;  Rice  v.  State,  7  Ind.  332.  In  DriahiU  v.  State,  7 
Ind.  338,  the  court  says :   "In  connection  with  this  point 
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it  is  insisted  that  the  law  authorizing  the  death  penalty 
is  in  conflict  with  Section  18  of  the  Bill  of  Rights,  which 
requires  the  penal  code  to  be  founded  on  principles  of 
reformation,  and  not  of  vindictive  justice.  The  punish- 
ment of  death  for  murder  in  the  first  degree  is  not  in 
our  opinion  vindictive,  but  even-handed  justice.  There 
is  indeed  nothing  vindictive  in  our  penal  laws.  The  main 
object  of  all  punishment  is  tiie  protection  of  society.  With 
that  end  in  view  the  legislature  have,  in  a  given  case, 
left  it  within  the  discretion  of  the  jury  to  say  when  the 
death  penalty  shall  be  inflicted.  It  is  true  one  branch 
of  that  discretion  does  not  contemplate  reform ;  still,  it 
is  the  only  instance  in  the  law  in  which  the  purpose  of 
reformation  is  not  prominent,  and  it  cannot,  it  seems  to 
us,  be  allowed  to  give  character  to  the  principles  upon 
which  the  entire  code  is  founded.  The  eighteenth  sec- 
tion of  the  Bill  of  Rights,  when  properly  construed, 
requires  the  penal  laws  to  be  so  framed  as  to  protect 
society,  and  at  the  same  time,  as  a  system,  to  inculcate 
the  principle  of  reform.  In  this  view  the  present  code 
is  no  doubt  founded  on  the  principles  of  reformation, 
within  the  spirit  and  intent  of  the  constitution.  The 
law  which  allows  the  death  penalty  to  be  inflicted  must, 
therefore,  be  held  valid." 

The  framers  of  our  constitution  adopted  this  section 
with  the  robust  and  salutary  construction  it  had  already 
received  in  the  state  of  its  origin.  In  addition  to  this, 
the  very  section  under  consideration  has  already  been 
construed  by  this  court  in  an  early  case,  but  by  reason 
of  this  subject  not  being  noticed  in  the  syllabus  or  in 
the  digests,  it  has  been  generally  overlooked  by  the  pro- 
fession. We  refer  to  State  v.  Anderson,  10  Or.  448.  In 
this  case  the  court,  speaking  by  Mr.  Chief  Justice 
Watson,  says:  "It  must  be  regarded  as  settled  in  this 
State  that  the  constitution  does  not  prohibit  the  legisla- 
ture from  enacting  laws  for  the  infliction  of  capital  pun- 
ishment in  proper  cases;  but,  if  the  question  could  be 
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considered  open  at  this  time,  we  should  not  hesitate  to 
decide  that  the  construction  claimed  by  appellants'  coun- 
sel for  the  provision  referred  to  was  inadmissible/' 

We  have  thus  examined  every  contention  of  counsel, 
and  can  find  no  reason  why  a  new  trial  should  be  granted 
in  this  case.  We  are  not  unmindful  of  the  terrible  con- 
sequences of  this  decision  to  the  defendant,  but  they  are 
only  such  as  the  application  of  the  law  to  his  own  conduct 
has  produced. 

The  judgment  of  the  lower  court  is  BfBrmed. 

Affirmed. 


Argued  March  16,  decided  May  S6.  modified  on  rehearing  AagUBt  17.  farther 

rehearing  denied  October  Ck  1000. 

AliEXANDER  v.  MUNROE. 

[101  Pac.  OOB;  108  Pac.  614.] 

Attorney  and  Client— Compensation— Protection  or  Lien— Rexxdy. 

1.  The  remedy  of  an  attorney  receiving  from  his  client,  who  had  obtained 
a  Judgment  against  a  thifd  person  for  a  specified  sam,  and  who  had  inatitated 
a  suit  to  subject  real  estate  to  the  payment  of  the  Judgment,  a  half  interest 
in  the  Judgment  and  in  the  security  therefor  claimed  in  the  pending  suit,  la 
only  in  equity  on  his  ceasing  to  represent  the  client  and  on  the  client  satisfy- 
ing the  Judgment  pursuant  to  a  fraudulent  settlement  with  the  third  person. 

Lis  Pendens— Suit  bt  Assignee  of  Judgment— Errscr. 

2.  A  suit  by  an  assignee  of  a  half  Interest  in  a  Judgment  and  in  real  estate 
sought  to  be  subjected  to  the  payment  of  the  Jddgment  in  a  pending  creditor^ 
suit,  to  protect  his  rights  as  against  a  fraudulent  settlement  entered  into 
between  the  assignor  and  the  Judgment  debtor  stipulating  for  the  cancellation 
of  the  original  Judgment  and  of  the  decree  in  the  creditor's  suit  subjecting 
real  estate  to  the  payment  of  the  original  Judgment,  brought  within  the  life 
of  the  original  Judgment,  is  lit  pendent  and  keeps  alive  the  equitable  lien,  and 
a  decree  establishing  his  rights  may  be  rendered  after  the  Judgment  has 
ceased  to  be  a  Hen  on  the  real  estate. 

Judgment  — Assignments— Effect  as  Transferring  Pbrsonaz.  Lia- 
bility OF  Judgment  Debtor. 

8.  An  assignment  of  a  part  of  a  Judgment  adjudicating  the  personal 
liability  of  the  Judgment  debtor,  transfers  to  the  assignee  a  portion  of  such 
personal  liability. 

Judgment— Lien— Remedies  After  Termination. 

4.  A  Judgment  creditor  assigned  a  half  Interest  in  the  Judgment  and  in 
real  estate  sought  to  be  subjected  to  the  payment  of  the  Judgment  by  a 
pending  creditor's  suit.  Thereafter  the  Judgment  creditor  obtained  a  decree 
subjecting  the  real  estate  to  the  Judgment,  and  thereafter  he  and  the  Judg- 
ment debtor,  In  fraud  of  the  assignee,  settled  the  litigation.  The  assignee, 
before  the  filing  of  the  cancellation  of  the  Judgment  and  during  the  life  of 
the  Judgment,  sued  to  enjoin  the  filing  thereof  and  to  secure  his  interest  in 
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the  real  estate.  Pending  that  suit,  a  suit  to  foreclose  a  mortgage  on  the  real 
estate  was  brought,  and  the  assignee  filed  a  cross-blU  seeking  to  enforce  hia 
Interests  under  the  assignment.  Ifeldt  that  the  right  of  the  assignee  to 
enforce  his  portion  of  the  judgment  as  a  Hen  on  the  land  was  not  affected  by 
the  fact  that  execution  had  not  issued  on  the  Judgment  within  ten  years  from 
the  rendition  thereof  at  the  time  of  the  institution  of  the  foreclosure  suit ; 
but  his  rights  depended  on  a  new  decree,  which  must  be  rendered  pursuant  to 
his  cross-bill,  reserving  to  him  his  rights  as  they  existed  at  the  time  of  the 
fraudulent  settlement. 

JUDOMBNT-LlBN— COMMENCBMENT. 

6.  Where  a  judgment  creditor  obtained  a  decree  against  the  Judgment 
debtor  and  his  grantees,  setting  aside  deeds  of  lands  and  subjecting  the  same 
to  the  payment  of  the  Judgment,  the  lien  of  the  decree  ran  from  the  time  it 
became  final,  and  lapse  of  time  from  the  entry  of  the  Judment  did  not  operate 
to  cancel  It. 

Judgment— Partial  AsuioifMEKT— Effect. 

0.  A  partial  assignment  of  a  Judgment  without  the  consent  of  the  Judg- 
ment debtor  is  not  enforceable  at  law.  but  operates  as  an  equitable  assign- 
ment, and  the  Judgment  debtor,  having  knowledge  of  the  assignment,  cannot 
settle  with  the  Judgment  creditor  to  the  prejudice  of  the  assignee. 

Election  of  Rbmbdibs— Effect— Remedies  Barred. 

7.  The  fact  that  an  assignee  of  a  part  of  a  Judgment,  commenced  an 
attachment  against  the  Judgment  creditor  to  attach  the  sum  paid  by  the 
Judgment  debtor  in  consideration  of  a  settlement  of  the  judgment,  pursuant 
to  an  agreement  between  the  Judgment  creditor  and  Judgment  debtor,  does 
not  estop  the  assignee  from  instituting  a  suit  to  enforce  his  rights  against 
real  estate  made  subject  to  the  payment  of  the  Judgment:  the  Judgment 
debtor  not  having  been  misled  or  caused  to  act  to  his  injury. 

Limitation  of  actions— Pleading  as  Defense— Necessity. 

8.  The  defense  of  limitations,  if  not  taken  by  demurrer  or  answer.  Is 
waived. 

Appeal  and  Error— Presentation  of  Defense  Below— Limitations. 

9.  Where  a  mortgage  foreclosure  trial  proceeded  until  the  close  of  the 
mortgagee's  case  without  raising  the  issue  of  limitations,  and  the  mortgagor's 
liability  was  conceded,  the  defense  of  limitations  was  waived,  and  an  answer 
subsequently  filed  without  leave  of  court,  setting  up  the  defense  of  limita- 
tions, must  be  disregarded  on  appeal,  though  a  motion  to  strike  out  the  answer 
was  not  allowed 

Bills  and  Notes— Consideration— Prima  Facie  Evidence. 

10.  A  note  itself  Is  prima  facie  evidence  of  the  consideration  therefor. 

Mortgages— Foreclosure— Personal  Judgment. 

11.  Where  the  decree  in  a  creditors-  suit  was  not  Intended  to  operate  as  a 
personal  Judgment  against  the  fraudulent  grantor,  but  only  as  a  determina- 
tion of  the  amount  due  Interveners  to  settle  the  extent  of  the  liability  of  the 
property  Involved  therein,  intervenors  were  not  entitled  to  a  personal 
Judgment  against  such  fraudulent  grantor  in  a  subsequent  suit  to  foreclose  a 
mortgage  on  the  property. 

Judgment— Payment— Presumption— Equitable  Execution. 

12.  A  creditors'  suit,  commenced  during  the  life  of  a  Judgment,  to  subject 
property  to  the  payment  thereof,  not  available  by  execution  at  law,  operates 
as  an  equitable  execution  sufficient  to  suspend  limitations  under  Hectlon  241, 
B.  A.  C.  Oomp.,  providing  that,  after  the  lapse  of  ten  years  without  an 
execution,  a  Judgment  shall  be  conclusively  presumed  to  be  paid. 
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From  Washingrton:  Thomas  A.  McBride,  Judge. 

Suit  by  Jessie  Alexander  against  Edith  Munroe  and 
others,  in  which  Zera  Snow  and  others  filed  cross-bills, 
to  enforce  a  partial  assignment  of  a  judgment  and  to 
foreclose  mortgages.  From  a  judgment  granting  relief 
as  prayed  for  in  the  cross-bills,  defendant,  Edith  Munroe, 
appeals. 

Statement  by  Mr.  Justice  Eakin. 

Jackson  Munroe,  in  a  divorce  suit  against  defendant, 
Edith  Munroe,  besides  the  decree  of  divorce,  recovered 
a  judgment  for  the  sum  of  $1,487,  rendered  July  21, 
1891.  Pending  that  suit,  Edith  Munroe  conveyed  to  her 
mother,  Margaret  Vedder,  and  another,  in  fraud  of  Jack- 
son Munroe,  the  real  estate  involved  here,  and  on  August 
4,  1891,  Jackson  Munroe  brought  a  creditor's  suit  against 
them  to  cancel  such  conveyances  and  subject  the  prop- 
erty to  the  payment  of  his  judgment.  The  latter  suit 
resulted  in  a  decree,  July  19,  1894,  in  favor  of  Jackson 
Munroe,  for  the  recovery  of  the  amount  of  the  original 
decree  and  interest,  $2,465.05,  and  adjudging  the  deeds 
void  as  to  him,  and  subjecting  the  property  to  the  pay- 
ment of  the  judgment;  and  that  it  is  a  lien  on  such  real 
property,  namely,  beginning  at  the  southwest  comer  of 
the  donation  land  claim  of  D.  B.  Dustin,  in  Washington 
County,  Oregon,  and  running  thence  north  140  rods, 
thence  east  91 5-14  rods,  thence  south  140  rods,  and 
thence  west  to  the  place  of  beginning. 

Thomas  H.  Tongue,  now  deceased,  represented  EMith 
Munroe,  as  her  attorney,  in  all  of  the  litigation,  and 
until  the  year  1896,  Zera  Snow  and  S.  B.  Huston  were 
counsel  for  Jackson  Munroe  therein.  Pending  such  liti- 
gation, and  subsequent  to  the  decree  in  the  divorce  suit, 
Jackson  Munroe  duly  assigned  to  Huston  and  Snow  one 
half  of  the  judgment  in  the  divorce  suit,  in  the  following 
words : 

"Whereas,  the  undersigned,  Jackson  Munroe,  was 
defendant  in  a  divorce  suit  brought  against  Mr.  Munroe 
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in  the  Washingrf;on  County  Circuit  Court  by  a  decree  in 
which,  after  an  appeal  to  the  supreme  court  of  the  State 
and  a  direction  therefor,  there  was  decreed  to  said  Jack- 
son Munroe  the  payment  of  certain  moneys.  And 
whereas,  there  is  now  pending  by  the  said  Jackson  Mun- 
roe against  Edith  Munroe  and  others  in  the  said  circuit 
court  for  the  county  of  Washington  a  suit  to  charge  upon 
certain  landed  premises,  as  a  lien,  the  said  moneys  decreed 
to  the  said  Jackson  Munroe,  the  said  landed  premises 
consisting  of  the  following  described  property,  towit: 
Commencing  at  the  southwest  corner  of  the  donation  land 
claim  of  D.  B.  Dustin;  running  thence  north  140  rods; 
thence  east  91  5-14  rods ;  thence  south  140  rods ;  thence 
west  to  the  place  of  beginning,  containing  80  acres. 

"Now  in  consideration  of  legal  services  rendered  by 
W.  B.  Gilbert,  Zera  Snow,  and  S.  B.  Huston,  and  in  con- 
sideration of  future  services  to  be  rendered  in  the  said 
cause  last  above  named,  I,  Jackson  Munroe,  do  hereby 
assign  and  transfer  to  Zera  Snow  and  S.  B.  Huston  one 
half  of  my  claim  embraced  and  determined  by  the  divorce 
suit  above  mentioned,  and  embraced  in  the  suit  last  above 
named,  pending  in  Washington  County,  together  with 
an  undivided  half  interest  in  the  security  therefor  now 
claimed  upon  the  landed  premises  above  described,  to- 
gether with  an  undivided  half  interest  in  the  said  landed 
premises.  And  it  is  understood  likewise  that  in  the 
event  that  there  shall  be  any  advance  made  by  the  parties 
to  whom  this  transfer  is  made,  or  either  of  them,  an 
account  of  the  same  shall  be  kept  and  the  same  shall  be 
chargeable  against  my  remaining  interest  in  the  said 
claim  and  premises.  Executed  in  triplicate.  Dated  at 
Portland,  Oregon,  December  31,  1892.  Witness  my  hand 
and  seal.  Jackson  Munroe. 

[Seal.]  Executed  in  the  presence  of  Olive  A.  Jenner." 

Afterwards  on  June  20,  1896,  Jackson  Munroe  and 
Edith  Munroe,  in  consideration  of  $500  paid  by  Edith 
to  Jackson,  compromised  the  subject  of  the  litigation,  and 
Jackson  executed  to  Edith  a  cancellation  of  the  judg- 
ments and  decrees,  and  also  a  quitclaim  deed  to  the  prop- 
erty, at  which  time  the  second  suit  was  pending  upon 
appeal  in  the  supreme  court,  and,  as  part  of  the  agree- 
ment of  settlement,  the  appeal  was  dismissed ;  but  before 
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the  cancellation  of  the  decrees  was  filed,  July  6,  1896, 
Snow  and  Huston  commenced  a  suit  against  Jackson  and 
Edith  Munroe  et  aL  to  enjoin  the  filing  thereof  and  to 
secure  their  interest  in  the  decree  on  the  ground  that 
such  settlement  was  executed  and  taken  by  Edith  Mun- 
roe with  full  knowledge  on  her  part  that  Snow  and  Hus- 
ton were  the  owners  and  equitable  assignees  of  one  half 
thereof,  and  of  the  lien  securing  the  same ;  and  that  such 
cancellation  and  deed  were  executed  by  collusion  and  con- 
spiracy, between  Jackson  and  Edith  Munroe,  for  the 
purpose  of  defrauding  Snow  and  Huston  of  their  rights 
in  the  decree,  which  suit  is  still  pending. 

At  the  time  the  cancellation  of  said  decrees  was  exe- 
cuted, July  20,  1896,  Thomas  H.  Tongue  furnished  $500 
to  Edith  Munroe  with  which  to  pay  Jackson  Munroe  the 
amount  of  said  settlement  and  took  a  mortgage  from  her 
in  the  sum  of  $1,000,  upon  the  land  in  question,  to  secure 
the  sum  so  advanced  and  his  attorney  fees.  He  also 
held,  at  that  time,  another  mortgage  upon  the  same  prop- 
erty, executed  May  20,  1893,  securing  the  sum  of  $275. 

The  present  suit  was  commenced  December  8,  1904, 
by  Jessie  Alexander  against  Edith  Munroe,  appellant, 
Jackson  Munroe,  Zera  Snow*,  S.  B.  Huston  and  E.  B. 
Tongue,  administrator  of  the  estate  of  Thomas  H. 
Tongue,  deceased,  et  aL,  to  foreclose  a  mortgage  executed 
for  his  benefit  by  Mrs.  Vedder  prior  to  the  commence- 
ment of  this  litigation,  and  in  regard  to  which  there  is 
no  controversy  here.  The  issues  arise  upon  the  cross- 
bills of  Snow  and  Huston  and  E.  B.  Tongue,  adminis- 
trator, against  Edith  Munroe  et  al.  Snow  and  Huston 
by  their  cross-bill  seek  to  enforce  against  Edith  Munroe 
and  the  property,  through  the  decrees,  the  equitable 
assignment  to  them  by  Jackson  Munroe  of  a  half  interest 
in  such  decrees,  which  cross-bill  recites  the  facts  above 
set  forth. 

In  the  answer  of  Edith  Munroe  to  the  cross-bill  of 
Snow  and  Huston,  she  pleads :  That,  no  execution  having 
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issued  on  the  decree  of  July  21,  1891,  their  claim  against 
her  is  barred  by  limitation,  and  that  they  have  no  inter- 
est in  any  judgment  against  her  on  which  execution  has 
issued  within  10  years  prior  to  the  commencement  of  this 
suit;  that  she  is  not  personally  liable  to  them;  and  that 
the  judgments  are  satisfied  by  her  settlement  with  Jack- 
son Munroe.  She  also  pleads  that  Snow  and  Huston  are, 
and  ought  to  be,  estopped  from  claiming  any  lien  in  the 
judgments,  because  after  the  cancellation  thereof  on 
July  6,  1896,  they,  with  full  knowledge  of  all  the  facts, 
commenced  an  attachment  suit  against  Jackson  Munroe 
for  the  amount  of  their  claim,  for  the  purpose  of  attach- 
ing the  $500  paid  to  him  in  the  settlement  on  June  20, 
1896.  The  attachment  suit  is  admitted  by  Snow  and 
Huston,  but  they  deny  that  it  was  with  knowledge  of 
the  facts,  and  aver  that  it  was  commenced  at  the  request 
of  Edith  Munroe  and  for  her  benefit,  and  was  dismissed 
long  before  the  commencement  of  this  suit. 

Snow  and  Huston,  in  their  reply,  by  way  of  estoppel, 
say  that  Edith  Munroe  is  and  should  be  estopped  from 
claiming  the  statute  of  limitations,  because  she  prevented 
and  refused  to  permit  the  clerk  to  issue  execution  on 
said  judgment  when  directed  by  Snow  and  Huston  within 
the  period  of  limitation.  The  defendant,  E.  B.  Tongue, 
administrator,  by  his  cross-complaint,  seeks  to  foreclose 
the  two  mortgages  held  by  him  against  Edith  Munroe 
upon  the  property;  the  first  one  being  for  the  sum  of 
$275,  dated  May  20,  1893,  with  an  alleged  credit  thereon 
of  $75,  dated  September,  1903,  and  the  second  one  being 
dated  June  11,  1896,  for  the  sum  of  $1,000.  By  an 
answer  filed  after  the  trial,  January  13,  1906,  Edith 
Munroe  pleads  the  bar  of  statute  of  limitations  to  the  first 
of  these  mortgages,  denies  the  credit  of  $75  thereon,  and 
alleges  that  the  second  mortgage  was  without  considera- 
tion. The  pleadings  make  some  issues  between  Snow 
and  Huston  and  Tongue,  but  their  differences  have  been 
stipulated  and  require  no  consideration.    The  pleadings 
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in  the  case  are  quite  lengrthy,  but  we  think  this  statement 
will  sufficiently  disclose  the  points  involved  here. 

Affirmed. 

m 
For  appellant  there  was  a  brief  and  an  oral  argument 

by  Mr.  Edward  B.  Watson. 

For  plaintiff  and  respondent  there  was  a  brief  over 
the  names  of  Messrs.  Copies  &  Allen. 

For  defendants  and  respondents  there  was  a  brief 
over  the  names  of  Mr.  WdUace  McCamant,  Mr.  Zera 
Snow,  Mr.  Samuel  B.  Huston,  Mr.  Frank  F.  Freeman 
and  Mr.  Thomas  H.  Tongue,  Jr.,  with  oral  arguments  by 
Mr.  Huston  and  Mr.  Tongue. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

1.  Considering  first  the  cross-bill  of  Snow  and  Huston, 
the  most  important  question  is  whether,  by  reason  of  the 
fact  that  no  execution  issued  within  10  years  after  the 
rendition  of  the  decrees  in  favor  of  Jackson  Munroe, 
Snow  and  Huston  are  without  remedy  against  the  prop- 
erty of  Edith  Munroe.  After  Snow  and  Huston  ceased 
to  represent  Jackson  Munroe,  which  at  the  latest  was 
July  6,  1896,  when  they  brought  their  suit  against  him 
and  others,  their  authority,  as  his  attorneys,  to  issue 
execution  thereon,  was  at  an  end,  and,  not  being  parties 
to  the  decree,  they  had  power  to  act  only  in  the  name, 
and  by  the  authority  of  Jackson  Munroe,  who,  by  the 
satisfactions  he  had  executed,  had  already  put  it  beyond 
his  power  to  direct  or  authorize  execution  to  issue. 
Therefore,  on  July  6,  1896,  the  only  remedy  of  Snow  and 
Huston  was  in  a  court  of  equity. 

2.  The  attempted  settlement  of  the  judgments  by  collu- 
sion, between  Edith  and  Jackson  Munroe,  with  full 
knowledge  of  the  rights  of  Snow  and  Huston,  which  put 
it  out  of  their  power  to  keep  the  judgments  alive,  was 
a  fraud  upon  them,  and  the  commencement  of  the  suit 
by  them  on  July  6,  1896,  to  protect  their  rights,  being 
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within  the  life  of  the  two  decrees,  was  lis  pendens,  and 
kept  alive  their  equitable  lien.  It  is  held  in  Davidson  v. 
Burke,  143  111.  139  (32  N.  E.  514;  36  Am.  St.  Rep.  367), 
that  a  judgment  creditor  having  brought  a  creditor's  suit 
to  uncover  property  fraudulently  conveyed  by  the  judg- 
ment debtor,  although  the  creditor's  judgment  was  barred 
by  the  statute  of  limitations  at  the  time  of  final  decree, 
yet,  when  he  exhibited  his  bill  in  chancery  to  impeach  the 
conveyance,  the  lis  pendens  was  an  equitable  levy  and 
created  an  equitable  lien  on  the  lands,  and  it  was  wholly 
unimportant  that  the  final  decree,  establishing  the  lien, 
was  not  rendered  until  long  after  the  judgment  at  law 
had  ceased  to  be  a  lien  upon  the  property  of  the  creditor. 
To  the  same  effect  is  Cincinnati  v.  Hafer,  49  Ohio  St.  60 
(30  N.  E.  197).  Dempsey  v.  Bmh,  18  Ohio  St.  376,  is 
quite  in  point.  A  creditor  obtained  judgment  against  a 
debtor  and  his  sureties.  The  sureties  paid  the  judgment 
to  relieve  their  own  property  from  the  lien.  A  mort- 
gagee of  the  property,  under  a  mortgage  taken  after 
entry  of  the  judgment,  but  before  its  payment,  brought 
suit,  after  payment,  to  foreclose  his  mortgage,  making 
the  sureties  in  the  judgment  parties.  They  set  up  their 
rights  under  the  judgment  as  equitable  assignees  of  it, 
claiming  priority  over  the  mortgage,  and  it  was  held  that 
their  rights  under  the  judgment  were  prior  and  superior 
to  the  mortgage,  notwithstanding  the  judgment  became 
dormant  pending  the  litigation,  as  the  sureties  had  no 
remedy  by  execution  and  had  set  up  their  equities  in  the 
foreclosure  suit  (in  which  the  securities  were  marshaled) 
while  their  judgment  was  alive,  and  that  their  rights 
were  preserved. 

3.  It  is  urged  by  counsel  for  Edith  Munroe  that  she  is 
not  personally  liable  to  Snow  and  Huston ;  but  the  original 
debt  was  her  debt,  and  the  assignment  to  Snow  and  Hus- 
ton transferred  to  them  a  portion  of  that  personal  liabil- 
ity, which  carries  with  it  a  like  portion  of  the  security 
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through  the  judgment,  but  only  enforceable  in  Snow  and 
Huston's  favor  in  equity. 

4.  It  was  the  fraud  and  collusion  of  Edith  Munroe  with 
Jackson  Munroe  that  put  it  beyond  Snow  and  Huston's 
power  to  enforce  their  equity  in  the  judgment,  and  their 
suit,  brought  within  the  life  of  the  judgment,  to  prevent 
its  cancellation  and  subject  the  property  to  the  payment 
of  their  claim,  and  to  establish  and  declare  their  interest 
therein,  was  in  the  nature  of  a  proceeding  to  enforce  their 
interest  therein,  and  operates  to  suspend  the  running  of 
the  statute  pending  such  proceeding.  Pending  that  suit 
the  present  suit  to  marshal  the  securities  was  conmienced 
and  their  rights  set  up  herein,  reciting  the  former  suit 
and  consolidating  the  same  with  the  cross-bill  in  this 
suit.  Their  rights  therefore  depend  upon  a  new  decree 
to  be  rendered  in  this  proceeding,  which  may  reserve 
their  rights  as  they  existed  on  June  20,  1896,  and  they 
are  not  affected  by  the  fact  that  execution  had  not  issued 
on  the  decree  of  July  21,  1891,  within  10  years  from  the 
rendition  thereof :  3  Freeman,  Ex.  §  434. 

5.  The  purpose  of  the  suit  commenced  by  Jackson 
against  Edith  Munroe  et  al.,  which  resulted  in  the  second 
decree  was  to  avoid  certain  deeds  and  subject  this  real 
property  to  the  payment  of  plaintiff's  claim,  and  it  was 
adjudged  and  decreed  thereby  that  plaintiff  have  and 
recover,  from  defendant  Edith  Munroe,  $2,465.05,  the 
same  being  the  amount  of  a  money  decree,  interest,  and 
costs,  entered  on  July  21,  1891,  and  adjudged  and  decreed 
said  sum,  now  found  due,  to  be  a  lien  upon  said  property, 
and  providing  for  process  to  enforce  said  decree  after  10 
days  from  date  thereof.  Counsel  for  Edith  Munroe  con- 
tends that  the  commencement  of  that  suit  did  not  inter- 
rupt or  suspend  the  running  of  the  statute  of  limitations 
as  to  the  first  decree.  Without  deciding  that  question,  so 
far  as  it  relates  to  the  decree  of  July  21,  1891,  the  lien 
of  the  decree  of  July  19,  1894,  will  run  from  the  time  it 
became  final,  and  lapse  of  time  from  entry  of  the  decree 
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of  July  21,  1891,  cannot  operate  to  cancel  the  latter.  So 
far  as  this  particular  property  is  concerned,  against 
which  the  second  decree  operates,  it  may  be  enforced  by 
process  issued  thereon.  The  decree  was  entered  by  the 
circuit  court  on  July  19,  1894,  but  defendant  appealed 
therefrom  and  gave  an  undertaking  for  stay  of  proceed- 
ing pending  the  appeal,  and  the  period  of  limitations  did 
not  begin  to  run  against  that  decree  until  it  became  final. 
The  decree  of  the  circuit  court  did  not  become  final  until 
the  appeal  therefrom  was  dismissed  in  the  supreme  court, 
which  was  not  earlier  than  June  20,  1896,  and  in  that 
case  the  statute  had  not  run  against  the  second  decree 
at  the  time  Snow  and  Huston  filed  their  cross-bill  in  this 
suit,  December  30,  1904 :   1  Freeman,  Ex.  §  28. 

6.  Counsel  for  Edith  Munroe  contends  that  a  partial 
assignment  of  the  judgment  does  not  bind  the  debtor  or 
curtail  her  right  to  deal  with  the  judgment  creditor  in 
relation  to  the  judgment.  Although  a  partial  assignment 
of  the  judgment  cannot  be  made  without  her  consent  to 
be  enforceable  at  law,  yet  it  operates  as  an  equitable 
assignment  thereof,  and  if  the  judgment  debtor  is  aware 
of  the  transfer  she  cannot  settle  with  the  judgment  credi- 
tor to  the  prejudice  of  the  assignee:  Little  v.  City  of 
Portland,  26  Or.  235-242  (37  Pac.  911).  It  is  held  in 
P.  C.  C.  R.  R.  Co.  V.  Volkert,  58  Ohio  St.  363  (50  N.  E. 
924) ,  that  an  assignment  to  an  attorney  of  a  half  interest 
in  the  judgment  obtained  by  him  for  his  services  in  pro- 
curing it,  conveys  a  property  right  in  the  judgment,  and, 
although  it  is  not  enforceable  at  law,  it  is  in  equity,  and 
it  is  not  in  the  power  of  the  judgment  debtor,  after 
knowledge  thereof,  to  compromise  the  judgment  with  the 
creditor  alone,  and  thus  defeat  the  assignee.  To  the  same 
effect  are  Friendly  v.  Lee,  20  Or.  202  (25  Pac.  396) ;  Line 
v.  McCall,  126  Mich.  497  (85  N.  W.  1089) ;  Weeks  v.  Cir* 
cuit  Judges,  73  Mich.  256  (41  N.  W.  269)  ;  Phillips  v. 
Edsall,  127  111.  535  (20  N.  E.  801).  And  in  Warren  v. 
Bank  of  Columbus,  149  111.  9,  24    (38  N.  E.  122:  25 
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L.  R.  A.  746),  it  is  further  held  that  an  equitable  assign- 
ment will  not  only  reach  the  fund  in  the  hands  of  the 
original  depositary,  but  follow  it  or  its  proceeds  in  the 
hands  of  any  one  receiving  it  with  notice.  To  the  same 
effect  is  Dowell  v.  Car  dwell,  4  Saw.  217  (Fed.  Cas.  No. 
4,039). 

7.  We  find  from  the  preponderance  of  the  evidence  that 
Edith  Munroe,  at  the  time  she  made  the  settlement  with 
Jackson  Munroe  and  procured  from  him  the  cancellation 
of  the  two  decrees,  had  notice  that  Jackson  Munroe  had 
assigned  to  Snow  and  Huston  one-half  of  the  recovery  in 
the  decree  of  July  21,  1891,  together  with  an  undivided 
half  interest  in  the  security  therefor  in  the  lands  involved 
in  the  second  suit.  The  record  in  the  attachment  action 
is  not  before  us,  but  there  is  no  element  of  estoppel 
involved  or  pleaded  in  connection  with  the  bringing  of 
the  attachment  action  by  Snow  and  Huston.  The  attach- 
ment might  have  been  dissolved  had  the  writ  been 
attacked  on  the  ground  that  Snow  and  Huston  held 
security  for  the  debt,  but  the  attempt  to  attach  consti- 
tutes no  representation  or  conduct  by  Snow  and  Huston 
that  misled  or  caused  Edith  Munroe  to  act  to  her  injury 
in  relation  thereto. 

8.  As  to  the  claim  of  defendant  E.  B.  Tongue,  admin- 
istrator, the  first  important  question  is  whether  the  note 
and  mortgage  of  date  May  20, 1893,  for  $275,  was  barred 
by  the  statute  of  limitations  at  the  time  of  the  commence- 
ment of  this  proceeding.  The  answer  and  cross-bill  of 
Tongue,  by  which  the  note  and  mortgage  are  set  up  in 
this  suit,  filed  August  2,  1905,  is  the  commencement  of 
the  suit,  so  far  as  these  mortgages  are  concerned,  and  if 
the  mortgage  was  not  renewed  it  would  have  been  barred 
by  the  statute  of  limitations  if  taken  advantage  of  by 
Edith  Munroe;  but  the  defense  of  the  statute  of  limita- 
tions, if  not  taken  by  demurrer  or  answer,  is  waived: 
Davis  V.  Davis,  20  Or.  78  (25  Pac.  140).  The  first 
answer  of  Edith  Munroe  in  this  suit,  referring  to  these 
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two  mortgages,  admits  her  liability  thereon  in  the  sum  of 
$1,424,  which,  according  to  her  testimony,  includes  the 
amount  of  the  first  mortgage,  for  which  sum  she  agrees 
that  said  estate  shall  have  decree  in  this  suit  and  prays 
the  court  to  determine  the  amount  due  from  defendant 
to  the  estate  of  T.  H.  Tongue,  deceased,  which  may  be  a 
lien  on  said  property. 

9.  The  trial  of  the  suit  was  had  before  the  judge  on 
December  28,  1905,  without  any  other  answer  on  the  part 
of  Edith  Munroe  to  the  cross-bill  of  Tongue,  at  which 
trial  Tongue  identified  and  offered  in  evidence  the  notes 
and  mortgages,  to  which  defendant  stated  she  had  no 
objection,  and  they  were  received.  At  the  close  of  the 
evidence  on  the  part  of  Tongue,  defendant  Edith  Munroe 
moved  the  court  for  a  decree  against  the  Tongue  estate 
that  no  greater  sum  be  entered  in  his  favor  than  $1,425, 
with  interest.  The  answer,  setting  up  the  defense  of  the 
statute  of  limitations,  was  not  filed  until  after  the  com- 
pletion of  the  trial  and  submission  of  the  cause.  There 
was  a  motion  and  affidavit  filed  in  the  lower  court  by 
Tongue  to  strike  out  this  answer;  but  we  find  no  ruling 
on  the  motion  in  the  record,  although  counsel  for  Tongue 
claim  it  was  allowed  and  the  answer  stricken  out.  How- 
ever, in  view  of  the  fact  that  the  trial  proceeded,  at  least 
until  the  close  of  Tongue's  case  in  chief,  without  raising 
that  issue,  and  Edith  Munroe's  liability  being  conceded, 
that  defense  must  be  deemed  waived,  and,  if  the  motion 
to  strike  out  the  answer  was  not  allowed,  still,  as  it  was 
filed  after  default  and  apparently  without  leave  of  the 
court,  it  will  be  disregarded  here. 

10,  The  only  remaining  question  relating  to  the  claim 
of  the  Tongue  estate  is  as  to  the  amount  due  upon  the 
$1,000  mortgage.  It  is  conceded  that  $500  of  that  mort- 
gage was  cash,  loaned  to  Edith  Munroe  to  pay  Jackson 
Munroe  upon  the  settlement,  and  Tongue  contends  that 
the  remainder  thereof  was  for  his  attorney  fees  in  this 
litigation.     Her  counsel  contends  that  there  could  not 
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have  been  $500  attorney  fees  due  Thomas  H.  Ton^rue  at 
the  time  of  the  execution  of  the  mortgage,  insisting  that 
the  $275  mortgage  was  for  attorney  fees  to  the  date 
thereof;  but  that  mortgage  was  executed  more  than  a 
year  before  the  close  of  the  second  suit,  and  we  do  not 
find  that  any  witness  in  the  case  testified  that  it  was 
given  for  attorney  fees.  Edith  Munroe  does  not  mention 
the  consideration  for  it  and  makes  no  claim  that  it  was 
for  attorney  fees.  On  the  contrary,  she  replies,  when 
asked  about  the  payment  of  attorney  fees  to  Tongue, 
prior  to  the  execution  of  the  $1,000  mortgage:  "I  had 
already  paid  Mr.  Tongue  different  sums,  at  different 
times.  At  different  times,  I  do  not  remember  dates." 
She  said  she  could  not  give  any  amounts  or  dates,  and 
the  statements  of  Thomas  H.  Tongue,  deecased,  were 
proved  to  the  effect  that  the  $1,000  mortgage  included 
$500  attorney  fees.  This  mortgage  was  executed  on 
June  11,  1896,  and  Edith  Munroe  admits  that  for  nine 
years  she  did  not  mention  to  Tongue  that  it  was  given 
for  more  than  was  due  him.  She  says  she  was  waiting 
until  final  settlement.  Her  letter  of  May  3,  1899,  three 
years  after  the  date  of  the  note,  in  which  she  promises 
to  raise  the  amount  of  interest  due,  makes  no  suggestion 
of  error,  and  practically  acknowledges  liability  for  the 
mortgage.  The  note  itself  is  prima  facie  evidence  of  the 
consideration,  and  the  statements  of  Edith  Munroe  do  not 
convince  us  that  the  consideration  was  less  than  its  face 
value,  and  we  find  no  error  in  the  findings  of  the  court 
in  relation  thereto. 

The  decree  is  affirmed.  Appiemed. 


Modified  August  17:  further  rehearing  denied  October  6.  1909. 

On  Petition  for  Rehearing. 

[108  Pac.  614.] 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

11.  Counsel  for  defendant,  Edith  Munroe,  urges  that 

the  decree  of  the  lower  court  is  erroneous  to  the  extent 
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that  it  includes  a  personal  judgment  against  her  for  the 
sum  of  $2,357.45  due  Huston  &  Snow.  As  the  whole 
relief  sought  by  Huston  &  Snow  grows  out  of  the  decree 
in  the  creditors'  suit,  of  date  July  19,  1894,  and  as  the 
decree  in  that  suit  was  evidently  not  intended  to  operate 
as  a  personal  judgment  against  Edith  Munroe,  but  only 
a  determination  of  the  amount  due,  for  the  purpose  of 
settling  the  extent  of  the  liability  of  the  property  involved 
therein,  it  does  not  justify  a  personal  judgment  in  this 
suit  against  Edith  Munroe  in  favor  of  Huston  &  Snow, 
other  than  to  fix  the  amount  for  which  the  property  is 
liable,  and  it  should  not  operate  as  a  deficiency  judgment. 

12.  Counsel  again  urges  that,  the  10  years'  limitation 
having  elapsed  since  entry  of  the  decree  of  1891,  the 
decree  is  conclusively  presumed  to  be  paid,  and  therefore 
cannot  be  the  basis  for  any  relief.  The  effect  of  that 
statute  (Section  241,  B.  &  C.  Comp.)  is  that,  after  the 
lapse  of  10  years  without  an  execution  being  issued,  the 
judgment  shall  be  conclusively  presumed  to  be  paid.  In 
Bowman  v.  Holman,  53  Or.  456  (99  Pac.  424),  this  court 
held  that  the  effect  thereof  takes  away  the  right  as  well 
as  the  remedy  that  theretofore  existed;  but  in  this  case 
a  creditors'  suit  was  commenced  within  the  life  of  the 
judgment,  which,  so  far  as  the  property  involved  is  con- 
cerned, is  a  suit  on  the  former  judgment,  and,  being 
within  the  necessity  recognized  as  sufficient  to  justify  a 
suit  on  a  judgment  in  Pitzer  v.  Russel,  4  Or.  124,  neces- 
sarily renews  it,  at  least  as  against  this  particular  prop- 
erty. 

This  suit  was  brought  to  reach  assets  not  available  by 
an  execution  at  law.  It  is  in  the  nature  of  an  equitable 
execution,  or  equitable  relief  which  is  granted  on  the 
ground  that  there  is  no  remedy  at  law.  It  is  taking  out 
of  the  way  a  hindrance  which  prevents  the  execution  at 
law,  in  effect  a  substitute  for  an  execution :  In  re  Shep- 
hard,  43  Ch.  Div.  131 ;  In  re  Craig  &  Leslie,  18  Ont.  Pr. 

54  Ob. 17 
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270;  Hatch  v.  Van  DervooH,  54  N.  J.  Eq.  511  (34  AtL 
938) ;  Hunt  v.  Wolfe,  2  Daly  (N.  Y.)  298,  303;  High, 
Receivers,  §  2.  These  authorities  refer  particularly  to 
the  proceeding  by  a  receiver  as  constituting  an  equitable 
execution,  in  which  the  court  takes  the  property  and 
applies  it  to  the  payment  of  the  judgment  (High, 
Receivers,  §  2) ;  and  the  process  and  relief  in  a  creditors' 
3uit  come  equally  within  the  principle,  and  prevent  the 
statute  from  running,  at  least  as  to  the  particular  prop- 
erty involved.  To  the  same  effect  are  the  Illinois  and 
Ohio  cases  cited  in  the  opinion. 

The  decree  will  be  modified  to  the  extent  of  denying 
the  deficiency  judgment 

Affirmed  :  Modified  :  Further  Rehearing  Denied. 

Mr.  Justice  McBride,  having  heard  this  case  in  the 
lower  court,  took  no  part  in  this  decision. 

Arffued  July  21.  decided  August  8,  rebearlng  denied  Octol)er  6,  1000. 

STATE  V,  DAIiEY. 
[108  Pac.  502:  104  Pac.  I.] 

Criminal  Law— Instructions— Obligation  of  Jury. 

1.  Under  Section  16.  Article  I,  Oonatltutlon  of  Oregon,  provldiiis  that  in 
criminal  cases  the  Jury  shall  determine  the  law  and  the  facts  under  the  direc- 
tion of  the  court  as  to  the  law,  the  Jury  have  not  the  moral  right  to  disregard 
the  directions  of  the  court  as  to  the  law,  and  In  determining  the  guilt  or 
innocence  of  accused  they  should,  as  required  by  Section  1410,  B.  A  O.  Comp., 
receive  the  law  from  the  court,  though  they  have  the  power  to  disregard  the 
Instructions  and  acquit  accused,  who  cannot,  because  of  Section  12,  be  again 
placed  in  jeopardy  for  the  same  offense. 

Criminal  Law— Trial-Instructions— Punishment. 

2.  The  court.  In  charging  that  the  Jury  In  finding  accused  not  guilty  on 
the  ground  of  insanity  should  state  that  fact  In  the  verdict,  properly  refused 
to  charge,  in  the  language  of  .Section  1424.  B.  &  C.  Oomp..  that  the  court  on 
such  a  verdict  must  commit  accused  to  a  lunatic  asylum,  where  it  deems  his 
being  at  large  dangerous  to  the  public  safety;  whether  accused  should  be  so 
confined  being  for  the  court  alone. 

Criminal  Law— Trial— Instructions— Punishment. 

8.  Where  the  Jury  are  not  authorized  by  statute  to  prescribe  the  punish* 
ment,  it  Is  not  error  to  refuse  to  instruct  what  the  penalty  may  be  If  accused 
is  found  guilty  as  charged  or  of  a  lesser  olTense  Included  in  the  Indictment. 

Criminal  Law— Appkal— Exceptions  Below. 

4.  Any  error  of  the  court  in  falling  In  its  duty,  under  Section  10.  Article  I, 
Constitution  of  Oregon,  to  Instruct,  without  request,  on  all  questions  of  law 
arising  In  the  case,  is  unavailable  on  appeal,  unless  exception  was  reserved. 

(Mr.  Justice  Kino  dissenting.) 

From  Multnomah:   Calvin  U.  Gantenbein,  Judge. 
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Harry  Daley  was  indicted  for  the  crime  of  murder  in 
the  first  degree  and  by  the  verdict  of  a  jury  was  found 
guilty  as  charged  in  the  indictment.  From  the  judgment 
of  death  following  such  conviction,  he  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr,  John  H,  Stevenson  and  Mr.  Lester  W.  Humphreys, 
with  an  oral  argument  by  Mr.  Stevenson. 

For  the  state  there  was  a  brief  over  the  names  of 
Mr.  Andrew  M.  Crawford,  Attorney  General ;  Mr.  George 
J.  Cameron,  District  Attorney,  and  Mr.  J.  H.^Page, 
Deputy  District  Attorney,  with  an  oral  argument  by  Mr. 
Page. 

Opinion  by  Mr.  Chief  Justice  Moore. 

The  defendant,  Harry  Daley,  was  convicted  of  the 
crime  of  murder  in  the  first  degree,  alleged  to  have  been 
committed  by  killing  Harry  Kenny  purposely  and  with 
deliberate  and  premeditated  malice.  He  appeals  from 
the  sentence  of  death  which  resulted;  his  counsel  con- 
tending that  an  error  was  committed  in  refusing  to 
instruct  the  jury  as  requested,  to  which  denial  an  excep- 
tion  was  taken. 

1.  Evidence  was  offered  at  the  trial  tending  to  show 
that  by  reason  of  mental  incapacity  the  defendant  was 
not  responsible  for  the  killing,  and,  based  thereon,  his 
counsel  requested  the  court  to  charge  the  jury  as  follows : 

"The  defense  of  insanity  having  been  interposed  by  the 
defendant,  in  this  case,  you  are  instructed  that  if  you 
find  him  not  guilty  on  that  ground,  to  state  the  fact  in 
your  verdict  (and  the  court  must  thereupon,  if  it  deems 
his  being  at  large  dangerous  to  the  public  peace  or  safety, 
order  him  to  be  committed  to  any  lunatic  asylum  author- 
ized by  the  state  to  receive  and  keep  such  persons,  until 
he  becomes  sane,  or  be  otherwise  discharged  therefrom 
by  authority  of  law) ." 

That  part  of  the  charge  so  requested,  which  is  included 
within  the  parentheses  as  here  indicated,  was  refused; 
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but  the  remainder  of  the  instruction  was  given.  The 
clause  so  excluded  is  copied  from  a  part  of  the  statute 
directing  the  manner  of  caring  for  a  person  considered 
dangerous,  who,  by  reason  of  insanity,  has  been  acquitted 
of  the  commission  of  a  crime :  Section  1424,  B.  &  C.  Comp. 
The  defendant's  counsel,  invoking  a  provision  of  the 
organic  law  of  this  state,  to  wit :  "In  all  criminal  cases 
whatever,  the  jury  shall  have  the  right  to  determine  the 
law  and  the  facts,  under  the  direction  of  the  court,  as  to 
the  law"  (Section  16,  Article  I,  Constitution  of  Oregon), 
argue  that  the  jury  should  have  been  informed  that  a 
verdict  of  not  guilty,  by  reason  of  insanity,  did  not  neces- 
sarily discharge  the  accused,  but  that,  if  the  court  had 
considered  him  dangerous  to  the  public  peace  or  safety, 
he  could  have  been  confined  in  a  lunatic  asylum,  thereby 
preventing  further  injury,  and  that  the  failure  so  to 
charge  did  not  allay  the  fear  which  the  jury  entertained 
that  the  defendant  might  kill  some  other  person,  and  in- 
duced the  verdict  which  was  returned. 

The  doctrine  that  in  criminal  cases  the  jury  should 
have  the  right  to  determine  the  law  and  the  facts  prob- 
ably originated  in  the  American  Colonies  prior  to  the 
Revolution,  and  was  a  protest  against  what  was  consid- 
ered to  have  been  the  arbitrary  rulings  of  the  judges  in 
the  trial  of  causes  involving  freedom  of  speech  and  of 
the  press:  Williams  v.  State,  32  Miss.  389,  396  (66  Am. 
Dec.  615).  A  text-writer,  speaking  upon  this  subject, 
observes : 

"In  many  of  the  states  the  arbitrary  temper  of  the 
colonial  judges,  holding  office  directly  from  the  crown, 
had  made  the  independence  of  the  jury  in  law,  as  well  as 
in  fact,  of  much  popular  importance.  Thus,  John  Adams, 
in  his  Diary  for  February  12,  1771,  in  a  passage  which 
is  probably  either  an  extract  from  or  a  memorandum  of 
a  speech  before  the  colonial  legislature,  urges  that  in  the 
then  state  of  things  public  policy  demanded  that  not  only 
in  criminal,  but  in  civil  cases,  juries  should  be  at  liberty 
to  take  the  law  in  their  own  hands":    Wharton's  Crim. 
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PI.  &  Pr.  (8  ed.),  §  806.  To  the  same  effect  see  Sparf  & 
Hansen  v.  United  States,  156  U.  S.  51,  143  (15  Sup.  Ct. 
273:  39  L.  Ed.  343). 

The  earliest  recorded  assertion  of  this  legal  principle 
which  we  have  found  appears  in  the  report  of  the  trial 
of  John  Peter  Zenger  for  libel,  before  James  De  Lancy, 
Chief  Justice,  in  the  province  of  New  York,  August  4, 
1735  (17  Howell's  St.  Tr.  675,  706),  as  follows: 

Mr.  Chief  Justice:  "All  words  are  libelous,  or  not,  as 
they  are  understood.  Those  who  are  to  judge  of  the 
words  must  judge  whether  they  are  scandalous  or  ironi- 
cal, tend  to  the  breach  of  the  peace,  or  are  seditious. 
There  can  be  no  doubt  of  it."  Mr.  Hamilton,  attorney 
for  the  defendant,  said :  "I  thank  your  honor.  I  am  glad 
to  find  the  court  of  this  opinion.  Then  it  follows  that 
those  12  men  (the  jurors)  must  understand  the  words 
in  the  information  to  be  scandalous ;  that  is  to  say,  false ; 
for  I  think  it  is  not  pretended  they  are  of  the  ironical 
sort ;  and  when  they  understand  the  words  to  be  so,  they 
will  say  we  are  guilty  of  publishing  a  false  libel  and  not 
otherwise."  Mr.  Chief  Justice:  "No,  Mr.  Hamilton,  the 
jury  may  find  that  Mr.  Zenger  printed  and  published 
those  papers,  and  leave  it  to  the  court  to  judge  whether 
they  are  libelous.  You  know  this  is  very  common.  It  is 
in  the  nature  of  a  special  verdict,  where  the  jury  leave 
the  matter  of  law  to  the  court."  Mr.  Hamilton :  "I  know, 
may  it  please  your  honor,  the  jury  may  do  so;  but  I  do 
likewise  know  that  they  may  do  otherwise.  I  know  they 
have  the  right,  beyond  all  dispute,  to  determine  both  the 
law  and  the  fact;  and  where  they  do  not  doubt  of  the 
law,  they  ought  to  do  so." 

In  the  case  of  Rex  v.  Shipley,  Dean  of  St.  Asaph,  21 
Howeirs  St.  Tr.  847,  923,  the  defendant  was  tried  at  the 
Assizes  of  Shrewsbury,  August  6,  1784,  for  the  publi- 
cation of  a  criminal  libel.  His  attorney,  Thomas  Erskine, 
afterwards  Lord  Chancellor  of  Great  Britain,  referring 
to  the  doctrine  under  consideration,  says :  "A  jury  are  no 
more  bound  to  return  a  special  verdict  in  oases  of  libel 
than  upon  other  trials  criminal  and  civil  where  law  is 
mixed  with  fact.    They  are  to  find  generally  upon  both, 
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receiving,  as  they  constantly  do  in  every  court  at  West- 
minster, the  opinion  of  the  judge,  both  on  the  evidence 
and  the  law."  The  following  verdict  was  returned  in  that 
case:  "Guilty  of  publishing,  but  whether  a  libel  or  not, 
the  jury  do  not  find."  In  discharging  a  rule  to  show  cause 
why  there  should  not  be  a  new  trial,  Lord  Mansfield,  at 
page  1034  of  the  volume  referred  to,  replying  to  the  point 
contended  for  by  the  defendant's  counsel,  remarked :  "Cir- 
cumstances which  amount  to  a  lawful  excuse  or  a  justi- 
fication are  proper  upon  the  trial,  and  can  only  be  used 
there.  Upon  every  such  defense  set  up  of  a  lawful  excuse 
or  justification  there  necessarily  arise  two  questions,  one 
of  law,  the  other  of  fact;  the  first  to  be  decided  by  the 
court,  the  second  by  the  jury."  In  a  note  to  that  case, 
appearing  at  page  1039,  the  following  statement  is  made : 

"Although  the  court  was  unanimous  in  discharging 
the  rule,  Mr.  Justice  WiLLES,  in  delivering  his  opinion, 
sanctioned  by  his  authority  Mr.  Erskine's  argument  that 
upon  a  plea  of  not  guilty,  or  upon  the  general  issue  on  an 
indictment  or  information  for  a  libel,  the  jury  had  not 
only  the  power,  but  a  constitutional  right,  to  examine,  if 
they  thought  fit,  the  criminality  or  innocence  of  the  paper 
charged  as  a  libel ;  declaring  it  to  be  his  settled  opinion, 
that  notwithstanding  the  production  of  suflScient  proof 
of  the  publication,  the  jury  might  upon  such  examination, 
acquit  the  defendant  generally,  though  in  opposition  to 
the  directions  of  the  judge,  without  rendering  themselves 
liable  either  to  attaint,  fine  or  imprisonment,  and  that 
such  verdict  of  deliverance  could  in  no  way  be  set  aside 
by  the  court." 

The  doctrine  thus  asserted  was  generally  recognized  in 
this  country  for  some  time  after  the  adoption  of  the  Fed- 
eral Constitution:  Wharton's  Crim.  PI.  &  Pr.  (8  ed.) 
§  806.  The  fear  that  a  judge,  elected  by  popular  vote, 
might  encroach  upon  the  rights  of  personal  liberty  in  the 
trial  of  criminal  actions  has  been  very  much  dispelled, 
except  possibly  in  causes  involving  political  questions,  and 
at  the  present  time,  in  the  absence  of  a  constitutional  or 
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statutory  provision  making  the  jury  in  a  criminal  action 
the  judges  of  the  law  and  the  facts,  the  doctrine  referred 
to  rarely  obtains.  As  tending  to  show  the  change  of  judi- 
cial utterance  upon  this  question,  attention  will  be  called 
to  a  few  decisions.  Thus,  in  Com.  v.  Knapp,  10  Pick. 
(Mass.)  477,  496  (20  Am.  Dec.  534),  and  in  Com.  v. 
Kneeland,  20  Pick.  (Mass)  206,  222,  the  doctrine  was 
recognized  by  the  Supreme  Court  of  Massachusetts,  but 
in  later  decisions  by  that  tribunal  it  was  rejected :  Com. 
V.  Porter,  10  Mete.  (Mass.)  263;  Com  v.  Anthea,  5  Gray 
(Mass.)  185.  In  Kane  v.  Com.  89  Pa.  522  (33  Am.  Rep. 
787)  it  was  admitted  that  the  jury  had  the  right  to  deter- 
mine the  law  and  the  facts  in  the  trial  of  a  criminal 
cause ;  but  thereafter  that  ruling  was  modified :  Nicholson 
V.  Com.  96  Pa.  503;  Com.  v.  McManus,  143  Pa.  64  (21 
Atl.  1018 ;  22  Atl.  761 ;  14  L.  R.  A.  89) .  In  State  v.  Cro- 
teau,  23  Vt.  14  (54  Am.  Dec.  90)  a  majority  of  the  court 
held  that  the  doctrine  was  applicable;  but  in  State  v. 
Burpee,  65  Vt.  1  (  25  Atl.  964 ;  19  L.  R.  A.  145 ;  36  Am. 
St.  Rep.  775)  the  former  decision  was  expressly  over- 
ruled. In  Sparf  &  Hansen  v.  United  States,  156  U.  S.  51, 
102  (51  Sup.  Ct.  273:  39  L.  Ed.  343),  Mr.  Justice  Har- 
lan, in  a  masterly  manner  discusses  this  question,  and 
says :  "But  upon  principle,  where  the  matter  is  not  con- 
trolled by  express  constitutional  or  statutory  provisions, 
it  cannot  be  regarded  as  the  right  of  counsel  to  dispute 
before  the  jury  the  law  as  declared  by  the  court.'* 

The  constitution  of  Indiana  contains  a  provision,  as 
follows:  "In  all  criminal  cases  whatever  the  jury  shall 
have  the  right  to  determine  the  law  and  the  facts."  In 
construing  that  clause  it  was  held  that  the  court's  refusal 
to  permit  counsel  to  argue  to  the  jury,  the  constitutional- 
ity of  a  statute  was  erroneous :  Lynch  v.  State,  9  Ind.  541. 
So,  too,  in  Williams  v.  State,  10  Ind.  503,  the  jury  was 
instructed  as  follows:  "You  are  the  exclusive  judges  of 
the  evidence,  and  may  determine  the  law;  but  it  is  as 
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much  your  duty  to  believe  the  law  to  be  as  charged  to 
you  by  the  court  as  it  is  your  sworn  duty  to  determine  the 
evidence."  And  it  was  ruled  that  an  error  was  committed, 
since  the  jury  were  the  exclusive  judges  of  the  law  and 
the  evidence.  In  that  case  Mr.  Justice  Hanna  writes  a 
strong  dissenting  opinion.  In  McDonald  v.  State,  63  Ind. 
544,  it  was  decided  that  under  the  constitution  of  Indiana 
the  jury  in  a  criminal  case  are  the  exclusive  judges  of 
both  the  law  and  the  evidence,  and  that  the  duty  of  the 
court  in  giving  them  instructions  was  merely  advisory. 
In  Anderson  v.  State,  104  Ind.  467  (4  N.  E.  63 :  5  N.  E. 
711),  however,  it  was  determined  that  an  instruction 
which  informed  the  jury  that,  "even  if  all  the  facts 
alleged  in  the  indictment  are  established  beyond  a  rea- 
sonable doubt,  you  have  still  the  right  to  determine 
whether  or  not  such  facts,  when  so  established,  constitute 
a  public  offense  under  the  laws  of  the  state,  and,  if  you 
determine  that  they  do  not,  you  have  the  right  to  acquit 
the  defendant,"  was  properly  refused  as  implying  an 
unnecessarily  extreme  construction  of  the  constitutional 
right  of  a  jury  in  a  criminal  case.  • 

In  Franklin  v.  State,  12  Md.  236,  in  construing  a  clause 
of  the  organic  act  of  Maryland,  as  follows :  "In  the  trial 
of  all  criminal  cases  the  jury  shall  be  the  judges  of  law 
as  well  as  fact,"  it  was  stated  that  the  constitutional  pro- 
vision was  merely  declaratory  of  a  pre-existing  law  regu- 
lating the  powers  of  the  court  and  jury;  and  it  was  held 
that  the  jury  had  no  right  to  determine  the  constitution- 
ality of  an  act  of  the  assembly,  and  that  the  trial  court 
properly  prevented  counsel  from  arguing  that  question 
before  the  jury. 

A  statute  of  Illinois  contained  the  following  enactment : 
"Juries  in  all  criminal  cases  shall  be  judges  of  the  law 
and  the  fact."  In  construing  that  clause  in  Schnier  v. 
People,  23  III.  17,  it  was  held  that  the  jury,  in  a  trial  for 
murder,  were  the  judges  of  the  law  and  the  fact,  and 
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were  not  bound  by  the  opinion  of  the  court.  See  also  to 
the  same  effect:  Fisher  v.  People,  23  III.  283;  Fwlk  v. 
People,  42  111.  331.  In  MulXinix  v.  People,  76  111.  211, 
however,  the  following  part  of  a  charge  having  been  given 
as  requested,  to  wit:  "The  court  instructs  the  jury  for 
the  defense  that  the  jury  are  the  sole  judges  of  the  law 
as  well  as  the  facts  in  the  case" — there  was  added  the 
following  qualification:  "But  the  jury  are  further  in- 
structed that  it  is  the  duty  of  the  jury  to  accept  and  act 
upon  the  law,  as  laid  down  to  you  by  the  court,  unless 
you  can  say,  upon  your  oaths,  that  you  are  better  judges 
of  the  law  than  the  court ;  and  if  you  can  say,  upon  your 
oaths,  that  you  are  better  judges  of  the  law  than  the 
court,  then  you  are  at  liberty  to  so  act."  And  it  was  held 
that  the  modification  was  not  erroneous,  but  eminently 
just  and  proper. 

It  will  be  borne  in  mind  that  the  clause  of  our  consti- 
tution under  consideration  confers  upon  the  jury  in  all 
criminal  cases  the  right  to  determine  the  law  and  the 
facts,  "under  the  direction  of  the  court  as  to  the  law," 
thereby  restricting  the  authority  of  the  jury  to  a  much 
greater  extent  than  is  prescribed  by  the  organic  law  of 
Indiana,  or  of  Maryland,  or  by  the  statute  of  Illinois,  to 
which  notice  has  been  directed.  Notwithstanding  the  re- 
stricted application  of  the  doctrine  under  consideration 
the  jury  in  the  trial  of  a  criminal  action  in  this  state  have 
the  power  to  disregard  the  instructions  of  a  court  and  to 
find  a  defendant  not  guilty.  A  verdict  of  that  kind  can- 
not be  set  aside,  and  necessarily  discharges  the  defendant 
whose  liberation  results  from  the  application  of  another 
clause  of  our  organic  act,  to  wit:  "No  person  shall  be 
put  in  jeopardy  twice  for  the  same  offense" :  Section  12, 
Article  I,  Constitution  of  Oregon.  Though  such  power  of 
the  jury  is  recognized,  their  right,  in  the  trial  of  a  crim- 
inal action,  to  ignore  the  charge  of  the  court,  may  well 
be  doubted,  for  if  an  instruction  misstates  the  law  appli- 
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cable  to  the  facts  involved,  and  the  defendant  is  found 
guilty,  the  error  which  has  been  committed  can  be  cor- 
rected on  appeal.  If,  however,  the  jury  asuming  to  be 
the  judges  of  the  law,  contrary  to  the  direction  of  the 
court,  return  a  verdict  of  not  guilty  in  a  criminal  action, 
the  public  necessarily  sustains  an  injury  which  cannot  be 
legally  corrected.  It  is  to  the  credit  of  the  jury  system 
that  such  mistrials  seldom  occur,  except  in  actions  in- 
volving the  commission  of  minor  offenses,  in  which  quite 
a  public  sentiment  seems  to  be  opposed  to  the  strict  en- 
forcement of  municipal  or  legislative  enactments. 

2.  The  instructions  given  at  the  trial  of  a  criminal 
action  relating  to  the  questions  of  law  involved  ought 'to 
bind  the  consciences  of  the  jurors,  prompting  them  to 
return  a  just  verdict,  though  a  defendant  might  be  found 
guilty;  and,  while  the  jurors  possess  the  power  referred 
to,  they  have  not  the  moral  right  to  disregard  the  direc- 
tions of  the  court  as  to  the  law.  In  the  trial  of  a  criminal 
case,  the  jury,  in  determining  the  guilt  or  innocence  of 
the  party  accused,  lyhich  consists  of  a  mixed  question  of 
law  and  fact,  should  always  be  governed  by  the  court's 
direction  as  to  the  law,  as  expressly  indicated  by  our 
constitution :  Section  1410,  B.  &  C.  Comp ;  State  v.  Reed, 
52  Or.  377  (97  Pac.  627) ;  State  v.  Walton,  53  Or.  557 
(99  Pac.  431).  An  examination  of  the  instruction  re- 
quested will  show  that  the  language  employed  only  in- 
directly involved  the  question  of  the  guilt  or  innocence  of 
the  defendant,  so  far  as  that  deduction  might  be  influ- 
enced by  the  sentence  which  would  be  pronounced  against 
him.  If  the  jury  concluded  that  in  consequence  of  the 
defendant's  mental  incapacity  he  was  not  responsible 
for  the  killing,  they  should  have  returned  a  verdict  of 
not  guilty  by  reason  of  insanity.  Whether  or  not  the 
defendant  should  be  conflned  in  a  lunatic  asylum  was 
not  a  matter  for  the  jury  to  consider.  The  determination 
of  that  question  devolved  exclusively  upon  the  court: 
Section  1424,  B.  &  C.  Comp. 
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3.  Where  the  jury  are  not  authorized  by  statute  to 
prescribe  the  punishment  to  be  inflicted  for  the  commis- 
sion of  a  crime,  no  error  is  committed  in  refusing  to 
instruct  them  what  the  penalty  might  be  if  the  defendant 
is  found  guilty  as  charged,  or  if  convicted  of  a  lesser  of- 
fense included  within  the  greater,  as  specified  in  the 
indictment:  11  Enc.  PI.  &  Pr.  208;  Blashfield's  Instruc- 
tions to  Jurors,  §  186 ;  Rtissell  v.  State,  57  Ga.  421 ;  Wood 
V.  People,  1  Hun  (N.  Y.)  381;  People  v.  Ryan,  55  Hun 
(N.  Y.)  214  (8  N.  Y.  Supp.  241).  A  different  conclusion 
was  reached  in  People  v.  Cassiano,  30  Hun  (N.  Y.)  388, 
a  case  relied  upon  by  defendant's  counsel.  In  Ford  v. 
State,  46  Neb.  390,  396  (64  N.  W.  1082),  in  referring  to 
the  preceding  decision,  Mr.  Chief  Justice  Norval  says: 
"The  case  decided  by  the  New  York  court,  already  cited, 
sustains  the  contention  of  counsel  for  plaintiff  in  error; 
but  it  is  not  a  well-considered  opinion,  nor  is  any  author- 
ity cited  in  that  state,  or  elsewhere,  to  support  the  doc- 
trine." 

No  error  was  committed  in  refusing  to  give  the  instruc- 
tion requested,  and  the  judgment  is  affirmed. 

Affirmed. 


Decided  October  5.  1900. 

On  Petition  For  Rehearing. 

[104  Pac.  1.] 

Opinion  by  Mr.  Chief  Justice  Moore. 

4.  In  a  petition  for  a  rehearing  herein  attention  is 
called  to  the  case  of  State  v.  Cody,  18  Or.  506,  521  (28 
Pac.  891;  24  Pac.  895),  where  the  doctrine  was  pro- 
claimed that  under  the  organic  law  of  this  state  (Section 
16,  Article  I,  Constitution  of  Oregon)  it  was  the  duty  of 
a  court,  without  a  request  therefor,  to  instruct  the  jury 
as  to  all  questions  of  law  that  might  arise  at  the  trial 
of  a  criminal  action,  and  that  a  failure  so  to  charge  con- 
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stituted  reversible  error,  though  no  exception  to  the  al- 
leged neglect  was  reserved.  That  part  of  the  opinion 
relied  upon  was  expressly  overruled  in  the  case  of  State 
V.  Foot  You,  24  Or.  61,  70  (32  Pac.  1031:  33  Pac.  537), 
and  the  legal  principle  last  announced  had  been  subse- 
quently followed:  State  v.  Smith,  47  Or.  485,  490  (83  Pac. 
865) ;  State  v.  Reyner,  50  Or.  224,  232  (91  Pac.  301). 

Believing  that  no  error  was  committed  in  the  trial  of 
this  cause,  the  petition  for  a  re-hearing  is  denied. 

Affirmed:  Rehearing  Denied. 

Mr.  Justice  King  delivered  the  following  dissenting 
opinion  on  the  petition  for  rehearing : 

Defendant  was  charged,  tried  and  convicted  of  murder 
in  the  first  degree.  At  the  trial  his  counsel  interposed 
the  defense  of  insanity,  pursuant  to  which  the  court  was 
requested  to  instruct  the  jury  that:  "The  defense  of  in- 
sanity having  been  interposed  by  the  defendant  in  this 
case,  you  are  instructed  that  if  you  find  him  not  guilty 
on  that  ground,  to  state  the  fact  in  your  verdict,  and  the 
court  must  thereupon,  if  it  deems  his  being  at  large  dan- 
gerous to  the  public  peace  or  safety,  order  him  to  be 
committed  to  any  lunatic  asylum  authorized  by  the  state 
to  receive  and  keep  such  persons  until  he  becomes  sane, 
or  be  otherwise  dicharged  therefrom,  by  authority  of 
law."  All  of  that  portion  of  the  requested  instruction 
after  the  word  "verdict"  was  refused  by  the  trial  court. 
This  refusal  is  assigned  as  error,  and  constitutes  the  sole 
question  presented.  I  think  it  clear  from  the  instruction 
requested  that  the  point  involved  relates  solely  to  the 
right  of  the  jury  to  know  the  full  effect  under  the  law  of 
their  verdict  in  the  event  the  defense  of  insanity  should 
be  sustained,  and  not  the  question,  as  considered  and 
determined  by  the  majority,  whether  the  jury  should 
know  the  penalty,  if  any,  under  such  circumstances.  As 
instructed,  they  received  but  a  part  of  the  law  respecting 
the  defense  of  insanity  applicable  to  such  cases.      They 
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had  no  means  of  knowing  whether  the  accused,  if  found 
a  maniac,  should  be  turned  loose  upon  the  community 
with  the  probability  of  his  again  committing  a  like  crime, 
or  whether  it  was  within  the  power  of  the  court  to  con- 
sider the  verdict,  and  be  governed  accordingly.  It  was 
not  asked  that  the  court  indicate  what  course  it  would 
pursue,  but  what  course,  under  the  law,  could  be  taken. 
In  State  v.  Cod^j,  18  Or.  506,  521  (23  Pac.  891 ;  24  Pac. 
895)  the  court  had  under  consideration  the  giving  of  in- 
structions not  requested,  while  here  the  instruction  not 
given  was  demanded  by  the  defendant  and  the  language 
to  have  been  intended  by  way  of  argument  only, 
quoted    from   State   v.    Cody   in   the    petition    appears 

The  defense  of  insanity  under  Section  1393,  B.  &  C. 

• 

Comp.,  must  be  proved  beyond  a  reasonable  doubt, 
and,  when  relied  upon,  must  be  considered  in 
connection  with  Section  1424  of  the  Code,  which 
provides  the  course  to  be  pursued  in  such  cases.  Section 
16,  Article  I,  of  the  Constitution  clearly  contemplates 
that  the  jury  should  be  fully  instructed  as  to  the 
law,  and  as  to  the  practice  whether  this  was  intended 
to  be  imperative  only  in  the  event  it  is  requested  by  the 
defense  under  the  record  in  this  case  becomes  unimpor- 
tant. It  needs  no  argument  to  demonstrate  that  where 
a  man  has  committed  what  appears  to  the  jury  to  be  a 
deliberate  murder,  if  they  should  believe  a  verdict  of  not 
guilty  on  account  of  insanity  would  turn  him  at  large 
upon  the  public  it  would  materially  affect  their  determina- 
tion of  the  cause.  The  court  should  therefore  inform 
the  jury  that  such  a  verdict  may  not  necessarily  so  result, 
and  that  under  the  law  it  is  a  matter  for  the  court  to  de- 
termine whether  his  running  at  large  would  endanger 
public  peace  and  safety.  This  would  in  no  sense  be 
stating  to  the  jury  what  the  penalty  would  be,  or  what 
the  court  would  do  under  such  circumstances ;  nor  is  such 
the  import  of  the  requested  instruction.     Since  the  law 
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requires  the  insanity  to  be  established  beyond  a  reason- 
able doubt,  unless  the  jury  is  fully  enlightened  as  to  the 
law  bearing  on  the  subject,  this  defense,  however  insane 
may  be  tiie  accused,  becomes  indirectly  eliminated.  Jurors 
are  not  presumed  to  know  the  law  governing  the  issues 
presented.  If  they  were,  instructions  would  probably  not 
be  required.  I  am  of  the  opinion  that  the  constitution 
intended  that  the  jury  should  be  sufficiently  apprised  of 
every  phase  of  the  law  governing  the  case  as  would  enable 
them  fully  to  determine  the  course  they  should  pursue 
under  the  evidence  adduced  at  the  trial.  This  was  not 
done  in  this  case. 

Believing  that  the  defendant  has  been  deprived  of  his 
constitutional  and  statutory  rights  in  this  respect,  I  there- 
fore dissent  from  the  conclu^ons  announced  by  the  ma- 
jority, and  think  the  judgment  of  the  court  below  should 
be  reversed,  and  a  new  trial  ordered. 


Argued  March  16.  decided  June  1.  rehearing  granted  August  24,  reargued 
October  6.  former  opinion  approved  October  18, 1900. 

STATE   V.  ATWOOD. 

[108  Pac.  806;  104  Pac.  106.] 

UoMiciDB— Manslaughter  in  Committing  Abortion— Constkuction 
or  Statute— Elements  of  Crime— "Pregnant  With  Child"— "In 
Case  of  the  Death  of  Such  Child." 

1.  Section  1748,  B.  A  O.  Oomp.,  provides  that,  if  any  person  shall  administer 
to  any  woman  pregnant  with  a  ciiild  any  medicine,  drug,  or  any  substance 
whatever,  or  shall  use  or  employ  any  instruments,  or  other  means,  with 
intent  thereby  to  destroy  such  child,  unless  the  same  shall  be  necessary  to 
preserve  the  life  of  such  mother,  such  person  shall,  in  case  the  death  of  such 
child  or  mother  be  thereby  produced,  be  deemed  guilty  of  manslaughter. 
Held,  that  the  term  "pregnant  with  child"  as  used  therein  designates  the 
foRtus  throughout  the  period  of  gestation,  and  the  term  "in  case  of  the  death 
of  such  child,"  which  constitutes  the  consummation  of  the  crime,  equally 
with  the  death  of  the  mother,  would  seem  to  mean  the  death  of  the  foetus 
either  before  or  after  quickening. 

Words  and  Phra8e.s— "En  Ventre  8a  Mere." 

8.  The  term  ''en  ventre  »o  mere'^  comes  clearly  within  the  description  "a 
child  living  at  the  time  of  its  father's  death." 

Words  and  Phrases— "Posthumous  Child." 

8.  A  "posthumous  child"  is  in  esse  from  the  time  of  its  conception. 

Nuisance— Location  and  Publicity. 

4.  There  are  some  nuisances  in  which  the  act  complained  of  may  be 
wrongful,  but  constitutes  a  nuisance  only  by  means  of  its  location  or  pub- 
licity, and  there  may  be  an  act  or  condition  that  is  rightful,  or  even  neces- 
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sary,  but  which  may  become  a  nuisance  by  the  same  means,  but  there  Is  also 
a  class  of  nuisances  arising  from  the  use  of  real  property,  and  from  one^s 
personal  conduct,  that  are  such  per  »e  irrespective  of  their  location  or  pub- 
licity. 

Nuisance— Ckixinal.  Offense— Keeping  "Maternity  Hospital."  for 
Abortions. 

6.  Section  IWK),  B.  <&  C.  Oomp.,  generally  known  as  the  "nuisance  statute,*^ 
provides  that  If  any  person  shall  willfully  and  wrongfully  commit  an  act 
which  grossly  Injures  the  person  or  property  of  another,  or  grossly  disturbs 
the  public  peace  or  health,  or  openly  outrages  public  decency,  and  Is  Injuri- 
ous to  public  morals,  he  shall  be  punished,  etc.  Held,  that  the  acts  com- 
plained of  In  an  Indictment  thereunder,  charging  the  establishment  and 
maintenance  of  a  public  "maternity  hospital"  for  willfully,  wrongfully,  and 
unlawfully  committing,  producing,  and  procuring  abortions,  and  of  having 
willfully  and  wrongfully  committed  abortions  therein,  openly  outrage  public 
decency,  are  injurious  to  public  morals,  and  constitute  a  nuisance,  though 
they  are  not  performed  In  a  public  place,  and  though  they  do  not  disturb  the 
peace  or  quiet  of  the  community  or  the  public. 

Nuisance— Keeping  Maternity  Hospital,  for  Abortions— Requisites 
OF  Indictment. 

6.  The  offense  of  one  who  is  guilty  of  a  nuisance  In  keeping  a  maternity 
hospital  for  committing  abortions  relates  to  the  business  or  condition,  and  an 
indictment  therefor  need  not  allege  that  the  acts  of  defendant  In  producing 
abortions  were  done  in  cases  where  the  operation  or  procurements  were 
unnecessary,  though  if  there  was  a  statute  authorizing  the  procuring  of 
abortions  in  certain  cases,  it  might  be  necessary  to  negative  such  exceptions. 

Indictment  and  Information— Description  of  Offense  Negativing 
Exceptions  in  Statute. 

7.  An  Indictment  must  negative  exceptions  in  the  statutory  description 
of  an  offense  charged. 

Indictment  and  Information— Duplicity— Nuisance— Other  Offense 
Included  in  Charge. 

8.  An  indictment,  under  Section  1080,  B.  &  O.  Comp..  for  a  nuisance  In 
keeping  a  "maternity  hospital"  for  abortions,  charged  in  connection  there- 
with that  defendants  in  such  place,  on  a  specified  date,  "did  willfully  and 
wrongfully  commit  and  produce  an  abortion  upon  one  M.  K.,  the  said  M.  K* 
then  and  there  being  a  woman  pregnant  with  child."  and  that  they  also  did 
then  and  there  between  certain  dates  "willfully  and  wrongfully  commit  and 
produce,  upon  women  then  and  there  pregnant  with  child,  the  names  and 
number  of  which  are  to  the  grand  Jury  unknown,  alx)rtIons,  contrary  to  the 
statute."  etc.  Held,  that  these  allegations  of  abortions  did  not  state  facts  con- 
stituting a  crime,  under  Section  17-18,  relating  to  manslaughter  in  committing 
abortions,  and  were  not  intended  to,  but  were  only  allegations  of  acts  done  in 
performance  of  the  purpose  charged,  which  are  necessary  elements  of  the 
nuisance,  and  do  not  charge  separate  offenses. 

(Mr.  Justice  King  dissenting.) 

(Mr,  Justice  Slater  concurring  in  dissent. j 

From  Multnomah :  John  B.  Cleland,  Judge. 

C.  H.  Atwood  and  C.  H.  T.  Atwood  were  jointly  in- 
dicted by  the  grand  jury  of  Multnomah  County,  Oregon, 
for  the  crime  of  committing  an  act  grossly  disturbing 
the  public  peace  and  health,  openly  outraging  public  de- 
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cency  and  injurious  to  public  morals.  A  verdict  of  guilty 
as  charged  in  the  indictment  was  returned  by  a  jury,  and 
from  a  judgment  sentencing  defendants  to  imprisonment 
in  the  county  jail  for  Multnomah  County,  defendants 
appeal.  Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr.  Marion  B.  Meacham. 

For  the  state  there  was  a  brief  with  oral  arguments  by 
Mr.  Andrew  M.  Crawford,  Attorney  General ;  Mr.  George 
J.  Cameron,  District  Attorney,  and  Mr.  J.  H.  Page,  Dep- 
uty District  Attorney. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

Defendants  were  indicted  by  the  grand  jury  of  Mult- 
nomah County  for  the  crime  of  committing  an  act  grossly 
disturbing  the  public  peace  and  health,  openly  outraging 
public  decency,  and  injurious  to  public  morals;  the  charge 
being  in  the  following  language : 

"That  the  said  C.  H.  Atwood  and  C.  H.  T.  Atwood  on 
the  1st  day  of  January,  1908,  then  and  there  unlawfully 
conspiring,  confederating  and  agreeing  with  each  other 
thereto,  did  on  said  day,  in  the  said  county  and  state, 
willfully  and  wrongfuly  set  up,  equip,  furnish  with  ap- 
paratus, and  thence  continuously  until  the  1st  day  of 
November,  1908,  keep  and  maintain  a  certain  public 
house  and  public  place,  known  as  a  'maternity  hospital,' 
with  the  intent  and  purpose  of  them,  the  said  C.  H.  and 
C.  H.  T.  Atwood,  of  willfully,  wrongfully  and  unlaw- 
fully committing,  producing  and  procuring  abortions 
in  said  house  and  place  upon  women  pregnant  with 
child,  and  so  having  set  up,  furnished,  equipped,  kept 
and  maintained  the  said  house  and  place  with  the  intent 
and  for  the  purpose  aforesaid,  the  said  C.  H.  T.  Atwood 
and  C.  H.  Atwood,  on  the  4th  day  of  September,  1908,  in 
the  said  public  house  and  place,  known  as  the  'maternity 
hospital'  aforesaid  in  the  said  county  and  state,  did  will- 
fully and  wrongfully  commit  and  produce  an  abortion 
upon  one  A^ahala  Roberts,  she,  the  said  Mahala  Roberts, 
then  and  there  being  a  woman  pregnant  with  child,  and 
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did  then  and  there,  between  the  said  1st  day  of  January, 
1908,  and  the  said  1st  day  of  November,  1908,  willfully 
and  wrongfully  commit  and  produce  upon  women  then 
and  there  pregnant  with  child,  the  names  ana  numbers 
of  which  women  are  to  the  grand  jury  unknown,  abor- 
tions, contrary  to  the  statutes,"  etc. 

The  defendants  were  tried  thereon,  and  a  verdict  of 
guilty  returned  against  them,  and  judgment  and  sentence 
pronounced  against  them  thereon,  from  which  this  ap- 
peal is  taken. 

1.  But  one  question  is  raised  by  the  assignments  of 
error,  namely,  "that  the  indictment  upon  which  defen- 
dants were  arraigned  and  convicted  does  not  state  facts 
sufficient  to  constitute  a  misdemeanor  or  crime";  de- 
fendants urging,  first,  that  the  acts  were  lawful  acts,  and 
were  not  exercised  in  such  a  manner  as  to  openly  outrage 
public  decency,  or  be  injurious  to  public  morals ;  second, 
that  the  intent  and  purpose  charged,  unless  followed  by 
a  public  act,  does  not  constitute  a  public  nuisance ;  third, 
that  no  facts  are  alleged  showing  an  unlawful  abortion ; 
fourth,  that  it  is  not  unlawful  to  produce  an  unnecessary 
abortion,  unless  the  woman  is  quick  with  child.  Defen- 
dants' counsel  insists  that  the  facts  alleged  do  not  con- 
stitute a  crime,  because  it  is  not  alleged  that  the  abortions 
were  committed  upon  women  quick  with  child,  contending 
that  otherwise  producing  abortions  is  lawful.  Much  of 
his  argument  is  based  upon  this  assumption,  and  he  as- 
sumes that  a  necessary  element  in  a  violation  of  Section 
1748,  B.  &  C.  Comp.,  defining  manslaughter  by  producing 
abortion,  is  that  the  woman  be  quick  with  child,  and  this 
view  seems  to  be  quite  prevalent.  This  question  has 
never  been  before  this  court  for  decision,  and  the  writer 
of  this  opinion  is  not  able  to  accept  defendants'  view.  It 
seems  to  be  an  unsettled  question  whether  producing  an 
abortion  was  an  offense  at  common  law,  except  when  the 
mother  was  quick  with  child.  It  is  said  in  State  v.  Cooper^ 
22  N.  J.  Law,  52  (51  Am.  Dec.  248)  that  there  does  not 
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appear  to  have  been  any  adjudication  upon  this  point  in 
England,  and  the  judge  in  that  case  holds  that,  unless 
the  mother  was  quick  with  child,  an  abortion  was  not  an 
indictable  offense  at  common  law.  To  the  same  effect  is 
Mitchell  V.  Commonwealth,  78  Ky.  204  (39  Am.  Rep. 
227;  Commonwealth  v.  Bangs,  9  Mass.  387;  Smith  v. 
State,  33  Me.  48  (54  Am^  Dec.  607).  But  in  Mills  v. 
Commonwealth,  13  Pa.  633,  it  is  held  that  at  common 
law  the  offense  was  punishable,  whether  committed  before 
or  after  the  woman  became  quick.  This  view  was  ap- 
proved and  followed  in  Wells  v.  New  England  Life  Ins. 
Co.  191  Pa.  207  (43  Atl.  126 :  53  L.  R.  A.  327 :  71  Am.  St. 
Rep.  763).  This  is  Wharton's  view,  also,  in  his  Criminal 
Law  (Sections  1220-1228) .  The  opinion  in  MiUs  v.  Cowi- 
monwealth,  13  Pa.  633,  is  quoted  with  approval,  and  fol- 
lowed in  State  v.  Slagle,  83  N.  C.  632,  and  the  opinion  in 
State  V.  Cooper  says  that  1  Russell,  Crimes  (2  Eng.  ed.) 
540,  and  Roscoe's  Criminal  Evidence,  190,  recognize  tiie 
same  view,  and  3  Chitty's  Criminal  Law,  at  page  798, 
gives  some  precedents  and  forms  which  seem  to  sustain 
that  view.  However,  this  discussion  relates  to  the  offense 
of  abortion  at  common  law,  not  particularly  pertinent  to 
the  interpretation  of  Section  1748,  B.  &  C.  Comp.,  except 
possibly  in  so  far  as  it  may  aid  in  ascertaining  the  full 
meaning  of  the  term  "pregnant  with  child,"  which  does 
not  seem  to  be  ambiguous.  That  section  provides  that 
"if  any  person  shall  administer  to  any  woman  pregnant 
with  a  child  any  medicine,  drug,  or  substance  whatever, 
or  shall  use  or  employ  any  instruments  or  other  means, 
with  intent  thereby  to  destroy  such  child,  unless  the  same 
shall  be  necessary  to  preserve  the  life  of  such  mother, 
such  person  shall,  in  case  the  death  of  such  child  or 
mother  be  thereby  produced,  be  deemed  guilty  of  man- 
slaughter." In  prosecutions  under  this  statute,  if  such 
act  resulted  in  the  death  of  the  mother,  this  court  only 
required  proof  of  pregnancy,  and  not  that  she  was  quick 
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with  child  (State  v.  Clements,  15  Or.  237 ;  14  Pac.  410) , 
and  I  believe  no  one  will  contend  to  the  contrary ;  and  to 
sustain  such  a  construction  the  term  ''pregnant  with 
child/'  as  used  in  that  section,  designates  the  foetus 
throughout  the  period  of  gestation.  The  term,  "in  case 
of  the  death  of  such  child,"  which  constitutes  the  con- 
summation of  the  crime  equally  with  the  death  of  the 
mother,  would  seem  to  mean  the  death  of  the  foetus, 
either  before  or  after  quickening.  This  is  the  view  of 
the  court  in  State  v.  Dickinson,  41  Wis.  309,  undef  a 
statute  identical  with  ours. 

2.  There  is  nothing  lacking  in  this  statute  (Section 
1748)  that  requires  a  reference  to  the  common  law  to  aid 
in  its  interpretation.  It  specifically  sets  out  the  acts 
which  shall  constitute  the  crime.  The  common  law  recog- 
nizes the  civil  rights  of  an  "unborn  child,"  regardless  of 
the  stage  of  gestation.  "An  infant  en  ventre  sa  mere,  or 
in  its  mother's  womb,  is  supposed  in  law  to  be  bom  for 
many  purposes  *  *  and  in  this  point  the  civil  law  agrees 
with  ours."  "Those  who  are  in  the  womb  are  considered 
by  civil  law  to  be,  in  the  nature  of  things,  as  they  are 
capable  of  being  benefited" :  1  Blackstone,  Comm.  130n ; 
1  Coke's  Litt.  100a;  2  Coke's  Litt.  244a.  The  term,  "en 
ventre  sa  mere,"  comes  clearly  within  the  description,  "a 
child  living  at  the  time  of  its  father's  death" :  Stedfast  v. 
Nicoll,  3  Johns.  Cas.  (N.  Y.)  18;  Barker  v.  Pearce,  30 
Pa.  173  (72  Am.  Dec.  691) ;  TheUuson  v.  Woodford,  4 
Ves.  Jr.  227.  See  Wharton,  Crimes,  §§  1220-1228,  as  to 
when  life  begins. 

3.  A  posthumous  child  is  in  esse  from  the  time  of  its 
conception :  Pearson  v.  Carlton,  18  S.  C.  47 ;  6  Words  and 
Phrases,  5475;  2  Words  and  Phrases,  1127.  In  regard  to 
descent,  our  statute.  Section  5590,  B.  &  C.  Comp.,  pro- 
vides that  a  posthumous  child  shall  be  deemed  living  at 
the  death  of  its  parent.  To  the  same  effect  is  Section 
5554,  relating  to  an  unborn  child  not  named  in  the  will, 
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which  includes  the  whole  time  after  conception :  Northrup 
V.  Marquam,  16  Or.  173  (18  Pac.  449).  And  it  would 
seem  that  "pregnant  with  child,"  as  used  in  Section  1748, 
can  bear  no  other  construction.  But  we  do  not  deem  a 
decision  of  that  question  necessary  to  a  disposition  of  this 
case,  and  therefore  proceed  without  deciding  it. 

4.  The  indictment  does  not  attempt  to  charge  a  viola- 
tion of  any  statute  in  the  procuring  of  abortions  men- 
tioned. Section  1930,  B.  &  C.  Comp.,  upon  which  this 
indictment  is  drawn,  provides  that  "if  any  person  shall 
willfully  and  wrongfully  commit  any  act  which  grossly 
injures  the  person  or  property  of  another,  or  which  gross- 
ly disturbs  the  public  peace  or  health,  or  which  openly 
outrages  the  public  decency  and  is  injurious  to  public 
morals,  such  person,  if  no  punishment  is  expressly  pre- 
scribed therefor  by  this  Code,  upon  conviction  thereof, 
shall  be  punished,"  etc.  This  section,  generally  known 
as  the  "nuisance  statute,"  has  been  three  times  construed 
recently  by  this  court,  in  State  v.  Nease^  46  Or.  433  (80 
Pac.  897) ;  State  v.  Ayers,  49  Or.  61  (88  Pac.  653:  10 
L.  R.  A.  (N.  S.)  992:  124  Am.  St.  Rep.  1036),  and  State 
v.  Watjmire,  52  Or.  281  (97  Pac.  46).  In  the  first  case 
it.  is  held  that  it  "was  evidently  intended  to  cover  such 
offenses  against  the  public  peace,  public  health,  common 
decency  and  public  morals,  and  such  as  grossly  injure 
the  person  or  property  of  another,  which  are  not  other- 
wise made  punishable  by  the  Code,"  and  that  whatever 
could  have  been  punished  at  common  law  as  injurious  to 
public  morals  may  now  be  punishable  under  Section  1930, 
if  not  made  punishable  by  the  Code,  so  that  it  is  not  es- 
sential that  the  acts  complained  of  be  declared  by  the 
Code  to  be  crimes.  In  that  case  the  acts  complained  of 
were  not  crimes  under  the  statute,  nor  at  common  law. 
There  are  some  nuisances  in  which  the  act  complained  of 
may  be  wrongful,  but  constitute  a  nuisance  only  by  rea- 
son of  its  location  or  publicity,  and  there  may  be  an  act 
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or  condition  that  is  rightful,  or  even  necessary,  but  may 
become  a  nuisance  by  reason  of  its  location  or  publicity. 
But  there  is  also  a  class  of  nuisances  arising  from  the 
use  of  real  property,  and  from  one's  personal  conduct, 
that  are  such  per  se,  irrespective  of  their  location  or  pub- 
licity. 1  Woods,  Nuisances,  §§  23,  24,  says  of  acts 
that  are  nuisances  per  se :  "And  the  existence  of  which 
only  need  to  be  proved  in  any  locality,  whether  near  to,  or 
far  removed  from  cities,  towns,  or  human  habitations,  to 
bring  them  within  the  purview  of  public  nuisances.  This 
latter  class  are  those  intangible  injuries  which  affect  the 
morality  of  mankind,  and  are  in  derogation  of  public 
morals  and  public  decency."  Section  24 :  "Wrongs  malum 
in  se.  This  class  of  nuisances  are  of  the  aggravated  class 
of  wrongs  that,  being  malum  in  se,  the  courts  need  no 
proof  of  their  bad  results,  and  require  none.  The  experi- 
ence of  all  mankind  condemns  any  occupation  that  tam- 
pers with  the  public  morals,  tends  to  idleness  and  the 
promotion  of  evil  manners,  and  anything  that  produces 
that  result  finds  no  encouragement  from  the  law,  but  is 
universally  regarded  and  condemned  by  it  as  a  public 
nuisance."  See  also  Section  27.  In  Reaves  v.  Territory, 
13  Okl.  397  (74  Pac.  951)  :  "It  is  enough  to  show  that 
the  practices  indulged  in  are  unlawful  and  destructive 
of  public  morals.  No  person  has  a  right  to  carry  on, 
upon  his  own  premises  or  elsewhere,  for  his  own  gain 
or  amusement,  any  public  business  clearly  calculated  to 
injure  and  destroy  public  morals."  In  Rex  v.  Curl,  11 
Strange,  788,  it  is  said,  quoting  from  Lord  Chief  Justice 
Hale  :  "I  do  not  insist  that  every  immoral  act  is  indict- 
able, such  as  telling  a  lie,  or  the  like ;  but,  if  it  is  destruc- 
tive of  morality  in  general,  if  it  does,  or  may,  affect  all 
the  king's  subjects,  it  then  is  an  offense  of  a  public 
nature."  And  in  Commonwealth  v.  Shorpless,  2  Serg.  & 
R.  (Pa.)  91  (7  Am.  Dec.  632),  which  was  a  prosecution 
for  the  exhibition  of  an  obscene  picture  as  a  common  law 
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nuisance,  in  determining  whether  that  act  was  a  public 
nuisance  the  judge  recognizes  the  case  of  King  v.  Curl, 
11  Strange,  788,  as  laying  down  the  rule  that  whatever 
tended  to  corrupt  society  was  held  to  be  a  breach  of  the 
peace  and  punishable,  adding: 

"Hence  it  follows  that  an  offense  may  be  punishable, 
if  in  its  nature  and  by  its  example  it  tends  to  the  corrup- 
tion of  morals,  although  it  be  not  committed  in  public. 
*  *  Curl  was  convicted  of  selling  a  book.  It  is  true  the 
indictment  charged  the  act  to  have  been  in  a  public  shop, 
but  that  can  make  no  difference;  the  mischief  was  no 
greater  than  if  he  had  taken  the  purchaser  in  a  private 
room  and  sold  him  the  book  there.  The  law  is  not  to  be 
evaded  by  an  artifice  of  that  kind.  If  the  privacy  of  the 
room  was  a  protection,  all  the  youth  of  the  city  might 
be  corrupted  by  taking  them,  one  by  one,  into  a  chamber, 
and  there  inflaming  their  passions  by  the  exhibition  of 
lascivious  pictures.  In  the  eyes  of  the  law  this  would 
be  a  publication,  and  a  most  pernicious  one." 

5.  In  referring  to  the  fact  that  unnecessary  abortions 
are  malum  in  se,  and  tamper  with  the  public  morals,  Dr. 
Storer  quotes  with  approval  from  another  writer :  "But 
abortion,  besides  being  a  direct  crime  against  a  positive 
law  of  God,  is  also  an  indirect  crime  against  society. 
Admit  its  practice  and  you  throw  open  a  way  for  the 
most  unbridled  licentiousness" :  Criminal  Abortion,  page 
73.  And  that  it  tends  to  loose  morals  and  habits  among 
the  unmarried.  Wharton,  Crim.  L#aw  (7  ed.)  §  1226,  in 
a  review  of  this  whole  subject,  speaking  of  its  moral 
effect,  says :  "But  if  the  common  law,  in  making  foeticide 
penal,  had  in  view  the  great  mischief  which  would  result 
from  even  its  qualified  toleration,  e.  g.,  the  removal  of 
the  chief  restraint  upon  illicit  intercourse,  and  the  shock 
which  would  thereby  be  sustained  by  the  institution  of 
marriage  and  its  incidents,  we  can  have  no  authority  now 
for  withdrawing  any  epoch  in  gestation  from  the  opera- 
tion of  the  principle.  Certainly  the  restraints  upon  illicit 
intercourse  are  equally  removed;  the  inducements  to 
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marriage  are  equally  diminished;  the  delicacy  of  the 
woman  is  as  effectually  destroyed,  no  matter  what  may 
be  the  period  chosen  for  the  operation."  And  clearly  the 
acts  complained  of  in  this  indictment  are  injurious  to 
public  morals,  and  we  conclude  that  such  acts  constitute 
a  nuisance,  although  not  performed  in  a  public  place, 
or  may  "hot  disturb  the  peace  or  quiet  of  the  community 
or  the  public.  They  do  openly  outrage  public  decency, 
and  are  injurious  to  public  morals,  and  such  is  the  effect 
of  the  acts  charged,  even  though  not  done  in  a  public 
place,  or  in  view  of  the  public :  1  Wood,  Nuisances,  §  23. 
It  is  said  in  Commonwealth  v.  Shorpless,  2  Serg.  &  R. 
(Pa.)  91  (7  Am.  Dec,  632) ,  a  prosecution  for  common  law 
nuisance  in  the  exhibition  of  an  obscene  picture  in  a  cer- 
tain house,  "that  the  offense  may  be  punishable,  if  in  its 
nature  and  by  its  example  it  tends  to  the  corruption  of 
morals,  although  it  be  not  committed  in  a  public  place." 

6.  It  is  not  necessary  to  allege  that  the  acts  of  de- 
fendants in  producing  abortions  were  done  in  cases  where 
the  operations  or  procurements  were  unnecessary.  The 
offense  relates  to  a  business  or  cojadition.  If  we  h^d  a 
statute  authorizing  the  procuring  of  abortions  in  certain 
cases,  it  might  be  necessary,  in  an  indictment  in  such  a 
case  as  this,  to  negative  such  exceptions,  but  we  have 
no  such  statute. 

7.  If  this  were  a  prosecution  under  a  criminal  statute 
and  in  the  description  of  the  offense  certain  exceptions 
are  made,  then  such  exceptions  must  be  negatived  in  the 
indictment:  State  v.  Tamler,  19  Or.  528  (25  Pac.  71;  9 
L.  R.  A.  853) .  But  the  business  of  wrongfully  and  unlaw- 
fully committing  and  producing  abortions  can  have  no 
reference  to,  nor  include  instances  in,  the  legitimate  prac- 
tice of  medicine,  in  which  an  abortion  may  be  necessary 
and  lawful,  and  the  charge  of  this  offense  need  not  nega- 
tive such  cases. 

8.  The  charge  is  that  the  house  was  maintained  with 
the  intent  and  purpose  of  willfully,  wrongfully  and  unlaw- 
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fully  producing  abortions.  It  was  not  the  purpose  of  the 
indictment  to  charge  that  the  intention  of  the  defendants 
was  to  commit  the  crime  of  killing  by  producing  abortions 
under  Section  1748,  B.  &  C.  Comp.,  but  that  they  were 
conducting  a  business  that  openly  outraged  the  public 
decency  and  was  injurious  to  public  morals,  and  the 
business  with  which  the  defendants  are  charged  clearly 
comes  within  those  terms.  Evidently  it  was  for  the  pur- 
pose of  condemning  such  a  business  that  Congress  enacted 
Section  2491,  U.  S.  Rev.  St,  (22  Stat.  489),  in  which  it 
classes  "drugs  and  medicines  for  the  prevention  of  con- 
ception, or  for  causing  the  unlawful  abortion"  with 
obscene  pictures  and  other  articles  of  an  immoral  nature, 
the  importation  of  which  is  prohibited,  and  the  articles 
made  subject  to  seizure  and  forfeiture,  and  many  author- 
ities treat  such  acts  as  wrongful  and  those  who  make  a 
practice  of  producing  abortions  are  referred  to  as  abor- 
tionists. Dr.  Storer  says  the  number  and  success  of  pro- 
fessed abortionists  are  notorious,  and  among  others,  of 
those  who  are  accomplices  with  the  mother  in  these  cases 
he  cjasses  quacks  and  professed  abortionists,  druggists, 
and  "worst  of  all,  though  fortunately  extremely  rare, 
physicians  in  regular  standing."  He  says,  at  page  60, 
"that  the  public  prints,  the  National  Medical  Association, 
and  the  profession  have  drawn  the  attention  of  the  com- 
munity to  the  melancholy  frequency  and  comparative 
impunity  which  marks  the  practice  of  abortionists,"  and 
this  is  the  conduct  and  business  with  which  the  indict- 
ment charges  defendants,  "with  intent  and  purpose"  of 
willfully,  wrongfully  and  unlawfully  committing,  pro- 
ducing and  procuring  abortions  in  said  house  and  place 
upon  women  pregnant  with  child. 

The  allegations  of  abortion  upon  Mahala  Roberts  and 
other  women  do  not  state  facts  that  constitute  a  crime 
under  Section  1748,  B.  &  C.  Comp.,  and  are  not  intended 
to,  but  are  only  allegations  of  acts  done  in  the  perform- 


Oct.  1909]  State  v.  Atwood.  687 


ance  of  the  purpose  and  intent  charged,  which  are  neces- 
sary elements  of  the  nuisances,  and  do  not  charge  separ- 
ate offenses:  State  v.  Waymire,  52  Or.  281  (97  Pac.  46). 

From  the  foregoing  statements  of  the  law  we  con- 
clude that  the  acts  charged  against  defendants  were  not 
lawful,  neither  authorized  by  law,  nor  morally  right,  but 
constitute  a  nuisance  per  se,  and  therefore  need  not  be 
shown  to  be  performed  in  a  public  place,  and  we  conclude 
that  the  acts  charged  in  the  indictment  are  sufficient  to 
constitute  a  nuisance  under  Section  1930,  B.  &  C.  Comp. ; 
and  the  judgment  of  the  court  is  affirmed. 

Moore,  C.  J.,  concurs  in  the  foregoing  opinion.  Justice 
Bean  has  retired  from  the  bench  since  the  trial  of  this 
cause,  and,  as  Justices  King  and  Slater  dissent  from  the 
conclusions  reached,  therefore  a  majority  of  the  court 
are  unable  to  agree  upon  a  decision,  from  which  it  fol- 
lows that  the  judgment  must  be  affirmed. 

Affirmed. 

Mr.  Justice  King  delivered  the  following  dissenting 
opinion : 

I  am  unable  to  concur  in  the  conclusion  announced  in 
the  majority  opinion  in  the  foregoing  action.  However, 
as  to  the  first  point  there  considered,  concerning  the  par- 
ticular moment  when  pregnancy  with  child  may,  under 
the  statute,  be  deemed  to  exist,  I  shall  express  no  opinion. 
A  decision  upon  this  point  is  not  essential  to  a  determina- 
tion of  the  merits  of  the  cause,  and,  as  observed  on  the 
same  point  in  State  v.  Dunn,  53  Or.  304  (100  Pac.  258), 
should  be  reserved  for  future  consideration,  especially  so 
in  view  of  the  fact  that  in  the  case  cited,  as  well  as  in  the 
one  under  consideration,  each  of  the  counsel  for  the 
respective  parties  to  the  controversies  conceded  that  the 
use  of  the  words  "pregnant  with  child,"  so  far  as  any 
prosecution  under  Section  1748,  B.  &  C.  Comp.  is  con- 
cerned is  synonymous  with  the  expression  "quick  with 
child,"  and  that  the  same  rules  of  law  are  applicable 
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thereto.  It  is  well  to  observe,  however,  that,  according 
to  the  views  expressed  by  the  writer  of  the  majority  opin- 
ion, foeticide  constitutes  manslaughter  without  any  refer- 
ence to  the  period  of  gestation.  Assuming  this  position 
to  be  a  correct  exposition  and  application  of  the  law,  it 
follows  that  defendants  could  only  have  been  prosecuted 
for  manslaughter,  and  are  not  subject  to  a  criminal  prose- 
cution under  Section  1930,  B.  &  C.  Comp.,  for  that  sec- 
tion expressly  limits  prosecutions  under  it  to  instances 
where  "no  punishment  is  expressly  provided  therefor  by 
the  Code."  In  State  v.  Nease,  46.  Or,  433  (80  Pac.  897) 
it  is  stated  and  quoted  with  approval  in  the  majority  opin- 
ion in  the  case  under  consideration,  that  this  section  of 
the  statute  was  evidently  intended  to  cover  such  offenses 
against  the  public  peace,  public  health,  common  decency 
and  public  morals,  and  such  as  grossly  injure  the  person 
or  property  of  another,  as  are  not  otherwise  made  pun- 
ishable by  the  Code,  and,  as  there  further  indicated,  only 
such  acts  as  were  punishable  by  the  common  law  may 
now  be  punishable  under  Section  1930,  if  not  otherwise 
punishable  by  the  Code.  For  a  similar  application  by  this 
court  of  this  rule  to  another  act,  see  State  v.  Eisen,  53  Or. 
297  (99  Pac.  282:  100  Pac.  257),  where  it  is  held  that  it 
was  not  intended  by  the  statute  there  under  consideration 
to  provide  either  additional  methods  of  prosecuting 
crimes,  nor  cumulative  penalties,  for  the  prosecution  and 
punishment  of  which  provisions  have  otherwise  been 
made  by  the  statute.  If,  therefore,  the  first  position 
taken  in  the  opinion  is  sound,  the  conclusion  announced 
as  to  the  sufficiency  of  the  indictment  under  Section  1930, 
B.  &  C.  Comp.,  must,  as  a  logical  sequence,  be  rejected. 
I  think,  however,  that,  independent  of  the  above 
feature,  the  indictment  is  insufficient  to  sustain  a 
conviction  of  any  crime  known  to  our  statute.  The  lan- 
guage of  the  Code  attempts  no  specific  definition  of  the 
offense  herein  sought  to  be  established.    Only  broad  and 


Oct.  1909]  State  v.  Atwood.  539 

general  terms  are  used,  leaving  the  acts  which  may  come 
within  its  provisions  to  be  sufficiently  averred ;  and  the 
rule  is  elementary  that  an  indictment  is  not  sufficient, 
though  it  charges  the  offense  in  the  exact  language  of 
the  statute,  either  where  the  words  of  the  statute  do  not 
embrace  a  definition  of  the  offense,  or  the  acts  themselves 
are  not  unlawful.  Pleadings  coming  within  such  rule  are 
necessarily  limited  to  instances  where  the  statute  suffi- 
ciently sets  out  the  facts  constituting  the  offense,  so  that 
the  defendant  may  have  notice  of  that  of  which  he  is 
charged.  Nothing  can  be  left  to  implication,  intendment 
or  conclusion :  10  Enc.  PI.  &  Pr.  487,  503 ;  22  Cyc.  335 ; 
State  v.  Packardy  4  Or.  157 ;  State  v.  Perham,  4  Or.  188 ; 
Latimer  v.  Tillamook  Co.  22  Or.  291  (29  Pac.  734) . 

As  stated  by  Mr.  Justice  Waldo,  in  State  v.  Smith,  11 
Or.  207  (8  Pac.  343),  "An  indictment  must  be  so  drawn 
as  to  exclude  any  assumption  that  the  indictment  may 
be  proved  and  the  defendant  still  be  innocent."  The  sec- 
tion under  which  this  prosecution  is  brought  contains  no 
specific  reference  to  the  class  of  acts  attempted  to  be 
charged  against  the  accused,  thereby  making  it  impossible 
to  charge  the  offense  in  the  language  of  the  statute.  The 
only  averments  tending  to  bring  the  charge  within  the 
statute  are  that  the  defendants  did  wrongfully,  unlaw- 
fully and  contrary  to  the  statutes,  equip  and  maintain  a 
certain  house  and  place,  known  as  a  "maternity  hospital," 
for  the  purpose  of  producing  abortions  upon  women  preg- 
nant with  child.  The  words  "wrongful,  unlawful,  and 
contrary  to  the  statutes  in  such  cases  made  and  provided" 
are  statements  of  conclusions  only:  State  v.  Stroud,  99 
Iowa,  16  (68  N.  W.  450).  Take  from  the  indictment 
these  words,  and  it  will  be  found  that  the  defendants 
are  merely  charged  with  intentionally  maintaining  a 
"maternity  hospital"  where  abortions  were  produced 
upon  various  women,  including  one  Mahala  Roberts. 
Nothing  appears  within  the  charge  to  indicate  that  the 
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acts  complained  of  were  committed  at  such  hospital, 
other  than  under  such  circumstances  as  might  be  neces- 
sary for  the  preservation  of  the  lives  of  such  women  as 
may  be  treated  there;  and  surely  we  cannot,  merely  by 
intendment  or  implication,  charge  defendants  with  the 
acts  essential  to  bring  the  conduct  within  the  criminal 
statute.  This  can  only  be  accomplished  by  treating  the 
words  "wrongful,  unlawful  and  contrary  to  the  statutes" 
as  being  sufficient  for  that  purpose,  for  the  statute  makes 
abortions  a  crime,  and  the  commission  of  which  could 
be  in  conflict  with  Section  1930  of  the  Code  only  where 
not  performed  for  the  purpose  of  preserving  the  life 
of  the  person  pregnant.  Sufficient  facts  should  be  stated 
from  which  it  could  be  determined  whether  the  acts 
complained  of  were  wrongful  or  in  violation  of  any  of 
the  provisions  of  the  statute;  otherwise  it  is  obvious 
that  defendants  could  plead  guilty  to  every  statement 
in  the  indictment  and  still  not  be  subject  to  punishment 
under  the  C!ode. 

The  majority  opinion  holds  that  "if  we  had  a  statute 
authorizing  the  procuring  of  abortions  in  certain  cases, 
it  might  be  necessary,  in  an  indictment  in  such  a  case 
as  this,  to  negative  such  exceptions,  but  we  have  no  such 
statute."  This  statement  overlooks  the  fact  that  the 
common  law,  as  well  as  all  statutes  bearing  on  the  sub- 
ject, recognize  the  right  to  commit  abortions  in  certain 
cases,  such  as  to  preserve  the  life  of  the  mother,  etc. 
Indeed,  Section  1748  of  the  Code,  quoted  in  the  opinion, 
contains  this  exception.  It  cannot,  then,  be  said  that 
abortions  are  either  malum  in  se  or  a  nuisance  per  se: 
21  Am.  &  Eng.  Enc.  Law  (2  ed.)  683;  14  PI  &  Pr.  1098. 
Hence,  under  the  most  unfavorable  view  possible,  it  could 
only  be  such  as  are  unnecessary  and  which  may  be  com- 
mitted for  immoral  purposes,  that  may  come  within  the 
malum  in  se,  or  nuisance  per  se  rule;  and  every  rule  of 
pleading  requires  that,  to  bring  the  accused  within  the 
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charge  of  making  a  business  of  engaging  in  any  unneces- 
sary or  immoral  acts  of  any  kind,  the  facts  must  be 
stated  in  the  indictment  or  information,  showing  such 
condition,  and  not  merely  the  conclusion  that  the  acts 
were  wrongful  or  unlawful.  In  State  ex  rel  v.  Malheur 
County  Court,  54  Or.  255  (101  Pac.  907)  this  court,  in  an 
opinion  by  Mr,  Justice  McBride,  in  construing  an  aver- 
ment there  under  consideration  that  "no  notice  was  ever 
issued  or  posted  as  by  law  provided,"  holds  that  "the 
words  'as  by  law  provided'  make  the  allegation  a  mere 
statement  of  a  conclusion  of  law,"  further  observing : 
"It  is  equivalent  to  saying  that,  in  the  pleader's  judg- 
ment, there  was  something  in  the  manner  or  time  of 
posting,  or  in  the  substance  of  4;he  notices,  that  rendered 
them  invalid.  There  was,  therefore,  no  question  of  fact 
to  be  tried  by  the  court."  Although  that  was  a  manda- 
mus proceeding,  the  reasoning  there  invoked  applies 
with  equal  force  to  the  case  in  hand.  The  mere  assertion 
that  the  acts  of  defendant  were  "wrongful,  unlawful 
and  contrary  to  the  statutes,"  etc.,  amounts  only  to  a 
declaration  that  in  the  opinion  of  the  grand  jury  the 
abortions  committed,  and  maintenance  of  equipments 
and  a  building  therefor,  was  in  violation  of  law  and  a 
menace  to  the  public,  etc.,  which,  without  stating  the 
facts  from  which  such  conclusion  is  deduced,  states  no 
issuable  facts  upon  which  the  accused  may  be  tried. 

The  charge  intended  by  the  indictment  is  a  criminal 
charge;  and,  while  it  refers  to  the  business  affairs  in 
which  the  accused  may  be  engaged,  the  manner  in  which 
it  is  intended  to  allege  the  business  was  conducted  is 
criminal  in  character,  and  the  defendants  were  con- 
victed accordingly,  and,  as  recently  held  by  this  court 
in  State  v.  Eisen,  53  Or.  297  (100  Pac.  257),  and  numer- 
ous other  authorities  there  cited  from  this  court,  "an 
information  or  indictment  must  negative  such  excep- 
tions as  are  expressly  or  impliedly  included  in  the  stat- 
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ute  under  which  the  charge  against  the  accused  may  be 
preferred."  This  does  not  mean  that  the  exception  must 
be  contained  in  the  particular  section  of  the  statute 
under  which  the  charge  is  preferred,  but  the  statute  is 
to  be  taken  and  considered  as  a  whole,  and  was  so  applied 
and  recognized  in  the  case  last  cited.  Applying  the  stat- 
ute in  the  most  favorable  light  possible  to  liie  state, 
there  must  be  read  with  Section  1930,  B.  &  C.  Comp.,  a 
further  statement  that  the  conducting  of  a  hospital  for 
the  procuring  of  unnecessary  abortions  shall  be  deemed 
to  come  within  the  provisions  thereof,  making  the  nega- 
tiving of  the  exceptions  (or  statements  of  facts  show- 
ing such  operations  to  have  been  unnecessary)  essential 
to  the  sufficiency  of  an  indictment  filed  under  such  sec- 
tion. 

I  feel  compelled,  therefore,  to  dissent  from  the  con- 
clusion reached  by  the  majority,  and  think  the  indict- 
ment clearly  insufficient  to  sustain  the  judgment  of  con- 
viction of  defendants,  and  that  the  judgment  of  the 
lower  court  should  be  reversed. 

Mr.  Justice  Slater  concurs  in  this  dissent. 


Decided  October  12. 1009. 

On  Rehearing. 

[104  Pac.  Ift5.] 

Statement  by  MR.  Justice  McBride. 

This  case  was  argued  and  submitted  during  the  March 
term,  1909.  MR.  Justice  Bean  having  retired  from  the 
bench  after  the  argument  and  before  the  decision,  and 
the  remaining  four  members  of  the  court  being  equally 
divided  in  opinion  as  to  what  judgment  ought  to  be 
rendered,  the  case,  under  the  statute,  stood  affirmed. 
A  re-examination  before  a  full  bench  being  considered 
desirable,  a  rehearing  was  granted.  Affirmed. 

Mr.  Justice  McBRmE  delivered  the  opinion  of  the 
court. 
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For  the  reasons  stated  by  Mr.  Justice  Eakin  in  his 
opinion,  I  am  of  the  opinion  that  the  judgment  of  the 
court  below  should  be  affirmed.  As  to  the  question 
whether  producing  an  abortion  upon  a  woman  not  quick 
with  child  is  a  violation  of  Section  1748,  B.  &  C.  Comp., 
I  express  no  opinion,  as  I  do  not  consider  that  it  arises 
in  this  case,  and  do  not  wish  to  be  understood  as  either 
dissenting  from  or  concurring  with  the  views  of  Mr. 
Justice  Eakin  on  that  subject.  In  all  other  respects  I 
agree  with  his  views.  As  a  majority  of  the  court  now 
concur  in  the  result  reached  in  MR.  Justice  Eakin's 
opinion,  the  judgment  will  be  affirmed.  Affirmed. 

Justices  King  and  Slater  adhere  to  their  former  dis- 
senting opinion. 


Artrued  on  motion  to  dismiss  July  27,  decided  October  12.  19"9. 

ZEIilG   v.  BLUE    POINT   OYSTER  CO. 

[104  Pac.  198.] 

STATUTES— Construction— Amendment. 

1.  An  amendment  Is  to  be  construed  as  if  incorporated  in  the  oriKinal  net 
at  the  time  enacted,  and  no  clause  is  to  be  left  inoperative. 

Forcible  Entry  and  Detainer— Review— additional  Undertaking. 

2.  Section  b74S,  B,  A  O.  Oomp.,  declares  that  the  rules  of  practice  provern- 
ing  actions  generally  in  a  Justice's  court  shall  yield  to  the  special  procedure 
provided  for  forcible  detainer.  Section  f.754  provides  that  no  appeal  shall  be 
taken  by  defendant  in  forcible  detainer  until  he  shall  In  addition  to  the 
undertaking  required  by  law  upon  appeal,  give  an  undertaking  for  the  pay- 
ment  to  plaintiff  of  twice  the  rental  value  of  the  property  of  which  restitu- 
tion shall  be  adjudged.  Act  February  28.  19cy7  U^aws  1907.  page  182),  amends 
Section  574<J,  B.  A  O.  Oomp.,  so  as  to  confer  concurrent  Jurisdiction  on  the  cir- 
cuit court  in  forcible  detalper  with  a  Justice's  court.  Held,  that  the  special 
procedure  provided  for  forcible  detainer  is  not  confined  to  a  Justice's  court, 
but  applies  In  the  circuit  court  to  the  exclusion  of  the  usual  procedure  there, 
and  that  the  additional  bond  required  by  Section  £754  must  be  given  in  an 
action  brought  In  the  circuit  court  as  well  as  if  brought  in  a  Justice's  court. 

Forcible  Entry  and  Detainer— Review— Permission  to  File  Omit- 
ted Undbktakino. 

8.  Section  649,  sulxl.  4,  B.  A  O.  Oomp.,  providing  that  where  a  party  gives 
notice  of  appeal,  and  thereafter  omits,  through  mistake,  to  do  any  other  act. 
Including  the  filing  of  the  undertaking  required  by  that  section,  necessary  to 
perfect  the  appeal  or  stay  proceedings,  he  may  be  permitted  to  amend  or 
perform  such  act.  does  not  empower  the  Supreme  Court  to  permit  to  Ix?  filed 
the  additional  undertaking  for  an  appeal  required  by  Hectlon  6764  in  unlawful 
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detainer,  as  it  is  a  condition  precedent  to  the  appeal,  and  in  addition  to.  and 
not  a  substitute  for.  tlie  undertaking  required  by  Section  549. 

From  Multnomah:    ROBERT  G.  MORROW,  Judge. 

This  is  an  action  of  forcible  entry  and  detainer  by 
M.  A.  Zelig  against  the  Blue  Point  Oyster  Co.  and  Sam 
Mackin.  From  a  judgment  in  favor  of  plaintiff,  defend- 
ants appeal.    Plaintiff  now  moves  to  dismiss  the  appeal. 

Dismissed. 

Mr.  Julius  SilvesUme  for  the  motion. 
Mr.  Clavde  Strahan,  contra. 

Mr.  Justice  Slater  delivered  the  opinion  of  the  court. 

On  December  26,  1908,  in  an  action  of  forcible  entry 
and  detainer  brought  in  the  circuit  court  of  Multnomah 
County  under  the  provisions  of  Chapter  18,  Title  63,  Code, 
•  as  amended  by  the  act  of  February  23,  1907  (Liaws 
1907,  p.  132),  plaintiffs  obtained  a  judgment  against 
defendants  for  the  restitution  of  certain  store  premises  in 
the  City  of  Portland.  Defendants  gave  an  oral  notice 
of  appeal,  and  on  December  29,  1908,  attempted  to  perfect 
their  appeal  by  serving  and  filing  an  undertaking  as 
required  by  Section  550,  B.  &  C.  Comp.,  with  a  provision 
for  stay  of  proceedings,  substantially  in  compliance  with 
the  provisions  of  subdivision  2  thereof;  but  they  omitted 
the  giving  or  filing  of  an  additional  undertaking  required 
by  Section  5754,  B.  &  C.  Comp.,  which  section  is  a  part 
of  the  original  forcible  entry  and  detainer  act  under  which 
the  action  was  brought. 

1.  Plaintiff  has  moved  to  dismiss  the  appeal  and  to 
affirm  the  judgment,  assigning  several  reasons  therefor. 
We  find  it  unnecessary,  however,  to  refer  to  any  but  the 
fifth,  as  that  in  our  opinion  is  fatal  to  the  jurisdiction  of 
this  court,  and  necessitates  the  dismissal  of  the  appeal. 
The  fifth  assignment  refers  to  the  failure  to  give  the 
additional  undertaking.  The  original  forcible  entry  and 
detainer  act  of  1866  (Laws  1866,  p.  31),  comprehended 
in  Sections  5745-5761,  inclusive,  B.  &  C.  Comp.,  conferred 
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upon  the  justices'  courts  jurisdiction  of  actions  originat- 
ing thereunder,  and  provided  the  particular  procedure  to 
be  followed.    Section  5754  is  as  follows: 

"If  judgment  be  rendered  against  the  defendant  for 
the  restitution  of  the  real  property  described  in  the  com- 
plaint, or  any  part  thereof,  no  appeal  shall  be  taken  by 
the  defendant  from  such  judgment  until  he  shall,  in 
addition  to  the  undertaking  now  required  by  law  upon 
appeal,  give  an  undertaking  to  the  adverse  party,  with 
two  sureties,  who  shall  justify  in  like  manner  as  bail 
upon  arrest,  for  the  payment  to  the  plaintiff  of  twice 
the  rental  value  of  the  real  property  of  which  restitution 
shall  be  adjudged,  from  the  rendition  of  such  judgment 
until  final  judgment  in  the  said  action,  if  such  judgment 
shall  be  affirmed  upon  appeal." 

By  the  act  of  February  23,  1907  (Laws  1907,  p.  132), 
Section  5746,  B.  &  C.  Comp.,  was  so  amended  as  to  confer 
concurrent  jurisdiction  upon  the  circuit  court  for  the 
trial  of  such  causes.  No  other  change  in  the  law  was 
made ;  and  the  question  at  once  arises  whether  the  special 
procedure  therein  provided  is  to  apply  and  control  in  the 
trial  of  such  actions  when  brought  in  the  circuit  court, 
to  the  exclusion  of  the  usual  procedure  there,  or  is  such 
special  procedure  to  be  confined  to  the  justice's  court. 
Actions  of  forcible  entry  and  detainer  are  of  the  nature 
of  special  proceedings,  and  are  in  most  instances  not 
affected  by  provisions  relating  to  actions  generally.  But 
the  rules  of  practice  acts  and  other  general  laws  usually 
apply  where  it  is  not  otherwise  decreed.  9  Enc.  PI.  &  Pr. 
47.  Section  4  of  the  original  act,  which  is  Section  5748 
of  the  Code,  provided  that  "such  action,  except  as  herein- 
after specially  provided,  shall  be  conducted  in  all  respects 
as  other  actions  before  justices  of  the  peace."  This  is 
an  express  declaration  that  the  general  rules  of  practice 
governing  actions  generally  in  that  court  must  yield  to 
the  special  provisions  of  the  act,  and,  when  by  subsequent 
amendment  of  one  of  the  sections  of  that  act  the  same 
jurisdiction  was  conferred  upon  the  circuit  courts,   it 
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carried  with  it  the  express  restrictions  contained  in  other 
parts  controlling  the  exercise  of  that  power.  To  arrive 
at  the  legislative  intent,  the  whole  act  must  be  read  with 
the  amendment  as  if  it  were  a  part  thereof  at  the  time 
it  was  first  enacted.  An  amendment  is  to  be  construed 
as  incorporated  in  the  original  act,  and  as  a  part  thereof, 
and  no  clause  is  to  be  left  inoperative.  26  Am.  &  Eng. 
Enc.  Law  (2  ed.),  712;  State  v.  Fisher,  53  Or.  38  (98 
Pac.  713,  715).  It  is  argued,  however,  by  defendants' 
counsel  that  by  the  amendment  of  1907,  the  expressed 
intent  of  the  legislature  was  merely  to  confer  on  the  cir- 
cuit court  jurisdiction  of  the  "action  to  recover  possession 
of  premises,"  quoting  the  heading  of  the  amended  section 
as  it  first  appears  in  the  Code  (Section  5746,  B.  &  C. 
Comp.),  which  heading  was  not  a  part  of  the  original 
act,  but  was  placed  there  by  the  compilers  as  a  matter 
of  aid  to  a  quick  and  easy  reference;  and  it  is  further 
contended  that,  if  this  were  the  sole  intent  of  the  amend- 
ment, it  would  be  without  force  for  the  asserted  reason 
that  the  circuit  court  always  has  been  vested  with  juris- 
diction of  "actions  to  recover  the  possession  of  premises" 
in  all  cases  covered  by  the  forcible  entry  and  detainer 
act,  and  that  such  actions  were  conducted  with  reference 
to  the  procedure  prevailing  in  circuit  courts.  In  support 
of  this  contention,  reference  has  been  made  to  section  17 
of  the  act,  which  provides  that: 

"In  any  action  to  recover  the  possession  of  real  prop- 
erty, as  provided  for  in  Chapter  1  of  Title  V  of  the  Code 
of  Civil  Procedure,  notice  to  quit,  when  necessary,  may 
be  given  as  prescribed  in  this  chapter;  and  nothing  in 
this  chapter  shall  be  construed  so  as  to  prevent  such 
action  being  maintained  for  the  recovery  of  the  posses- 
sion of  real  property,  although  the  entry  of  the  defendant 
be  forcible,  or  his  holding  unlawful  and  with  force." 
Section  5761,  B.  &  C.  Comp. 

Chapter  1  of  Title  5  of  the  Code  covers  the  procedure 
relating  to  actions  of  ejectment,  and  requires  the  com- 
plainant to  set  forth  the  nature  of  his  estate  in  the 
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property,  whether  it  be  in  fee  for  life,  or  for  a  term  of 
years,  but  as  an  incident  thereof  the  right  of  possession 
is  determined,  although  the  entry  of  the  defendant  be 
forcible,  or  his  holding  unlawful  and  with  force.  He 
must,  however,  in  order  to  maintain  the  action,  tender 
an  issue  as  to  title.  Construing  the  act  of  1866,  now 
under  consideration,  it  was  held  by  this  court  in  Thomp^ 
son  V.  Wolf,  6  Or.  308,  that  the  circuit  court  did  not  have 
in  the  first  instance  jurisdiction  of  actions  of  forcible 
entry  and  detainer,  but  that  such  jurisdiction  was  vested 
in  the  justice  court  to  the  exclusion  of  the  circuit  court. 
Hence,  by  the  amendatory  act  of  1907,  jurisdiction  of 
such  actions  was  conferred  upon  the  circuit  court  to  be 
exercised  under  the  particular  procedure  expressly  pro- 
vided in  the  act  amended.  The  section  of  the  act  (Section 
5754,  B.  &  C.  Comp)  requiring  the  giving  of  an  additional 
undertaking  for  an  appeal  has  also  been  judicially  inter- 
preted by  this  court  in  Danvers  v.  Durkin,  14  Or.  37  (12 
Pac.  60),  and  the  giving  of  such  undertaking  held  to  be  a 
prerequisite  to  the  right  of  appeal.  ''This  undertaking," 
says  Mr.  Chief  Justice  Lord,  "is  a  special  one  for  rent, 
and  must  be  given  in  addition  to  the  undertaking  now 
required  by  law  upon  appeal  in  ordinary  cases.  The 
language  of  the  statute  is  in  denial  of  the  right  of  appeal 
unless  this  undertaking  is  given."  This  case  was  approved 
and  followed  in  Heiney  v.  Heiney,  43  Or.  578  (73  Pac. 
1038). 

3.  No  such  undertaking  having  been  given,  it  follows 
that  the  appeal  must  be  dismissed,  unless  this  court  has 
power  under  Section  549,  subd.  4,  B.  &  C.  Comp.,  to 
permit  one  to  be  given  by  them  now  in  response  to  their 
cross-motion.    The  section  referred  to  reads  as  follows: 

"  *  *  When  a  party  in  good  faith  gives  due  notice 
as  hereinbefore  provided,  of  an  appeal  from  a  judgment, 
order,  or  decree,  and  thereafter  omits,  through  mistake, 
to  do  any  other  act  (including  the  filing  of  an  undertak- 
ing as  provided  in  this  section)  necessary  to  perfect  the 
appeal  or  to  stay  proceedings,  the  court,  or  judge  thereof. 


648  Ex  Parte  Barnes.    Barnes  t;.  Long.  [54  Or. 

or  the  appellate  court,  may  permit  an  amendment  or  per- 
formance of  such  act  on  such  terms  as  may  be  just." 

The  power  here  conferred  is  expressly  confined  to 
such  act  as  may  be  necessary  to  perfect  an  appeal  or  stay 
the  proceedings,  including  the  filing  of  the  undertaking 
required  by  that  section,  and  does  not  authorize  the  court 
to  dispense  with  or  supply  any  of  the  steps  necessary  to 
take  the  appeal.  Taylor  v.  Lapham,  41  Or.  479,  480  (69 
Pac.  439).  The  additional  undertaking  required  to  be 
given  by  Section  5754,  B.  &  C.  Comp.,  is  not  an  act 
necessary  to  perfect  an  appeal  previously  initiated  by 
right,  but  it  is  a  condition  precedent  to  the  exercise  of 
the  right,  and  is-  in  addition  to,  and  not  a  substitute  for, 
the  undertaking  required  by  section  549.  The  giving 
of  such  undertaking  is  just  as  essential  to  the  jurisdiction 
of  this  court  as  the  giving  and  filing  of  the  notice  of 
appeal,  which  is  the  taking  of  an  appeal,  and  ''the  statute 
limiting  the  time  in  which  an  appeal  may  be  taken  is 
mandatory  and  jurisdictional,  and  cannot  be  waived  by 
the  court,  nor  can  the  court  entertain  any  excuse  for  not 
complying  with  its  requirements."  Taylor  v.  Lapliam, 
41  Or.  479,  480   (69  Pac.  439). 

The  motion  to  dismiss  is  therefore  allowed. 

Dismissed. 


Argued  October  7,  decided  October  19,  1«)9. 

EX    PARTE   BARNES. 
BARNES  V.  liONG. 

[104  Pac.  896.] 

Habeas  Corpus  —  Custody  of  Child  —  Dkath  of  Mother  Haviko 
Custody. 

1.  The  father,  being  worthy  and  capable  of  properly  caring  for  his  child, 
custody  of  which  on  his  obtaining  a  divorce  was  given  to  its  mother,  will  as  Its 
rightful  custodian  on  her  death  be  given  Its  custody  in  habeas  corpus  as 
against  the  mother^s  parents,  with  whom  she  left  it  to  take  care  of  and  keep. 

Habeas  Corpus— Custody  of  Child— Removal  From  State. 

8.  A  child,  custody  of  which  was  given  Its  mother  on  its  father  obtaining 
a  divorce  from  her  in  Washington,  and  which  by  permission  of  the  court 
granting  the  divorce  was  taken  by  her  to  Oregon,  may  properly  be  taken  back 
by  Us  father  on  his  recovering  its  custody  on  her  death. 

From  Union:     John  W.  Knowles,  Judge. 
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This  is  a  habeas  corpus  proceeding  by  James  R.  Barnes 
against  Cora  Long  to  recover  the  custody  of  Joseph  Lester 
Barnes,  a  minor.  From  a  judgment  in  favor  of  defendant 
and  dismissing  the  writ,  plaintiff  appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs,  Cochran  &  Cochran,  with  an  oral  argument  by 
Mr.  Charles  E.  Cochran. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Charles  H.  Finn  and  Messrs.  Ivanhoe  &  Hodgin, 
with  oral  arguments  by  Mr.  Finn  and  Mr.  Francis  S. 
Ivanhoe. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

This  is  a  proceeding  by  habeas  corpus  to  recover  the 
custody  of  a  child,  a  boy — Joseph  Lester  Barnes — being 
at  this  time  two  years  and  four  months  of  age.  Petitioner 
and  Ada  Barnes,  the  parents  of  the  child,  were  married 
June  10,  1906,  and  resided  in  Adams  County,  Washing- 
ton, where  petitioner  owns  a  large  farm.  They  separated 
about  December  26,  1906,  the  wife  returning  to  the 
home  of  her  parents,  and  thereafter  residing  with  them. 
On  June  10,  1907,  the  child  was  bom,  and  on  February 
15,  1908,  in  Adams  County,  Washington,  this  petitioner 
secured  a  decree  of  divorce  from  his  wife,  Ada,  on  the 
ground  of  desertion,  the  decree  giving  to  the  wife  the 
care  and  custody  of  the  child  until  such  time  as  the 
court  should  order  otherwise,  and  providing  that  the  wife 
should  not  remove  the  child  beyond  the  jurisdiction  of 
that  court.  Thereafter  it  was  stipulated  that  the  decree 
of  the  court  should  be  amended  so  as  to  eliminate  the 
provision  that  the  wife  shall  not  remove  the  child  from 
the  jurisdiction  of  the  court.  The  wife  thereafter,  with 
the  child,  removed  to  Union  County,  Oregon,  where  on 
October  7,  1908,  she  died  at  the  home  of  her  mother, 
this  defendant,  and  requested  her  mother  to  take  care 
of  the  baby  and  keep  him,  which  she  promised  to  do. 
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and  now  refuses  to  surrender  it  to  petitioner.  Soon 
after  the  rendering  of  the  decree  of  divorce,  petitioner 
re-married,  and,  with  his  wife,  now  resides  on  his  farm 
in  Adams  County,  Washingrton.  The  evidence  establishes, 
and  the  trial  court  found,  that  petitioner  is  a  man  of 
good  personal  habits,  has  a  good  reputation  for  being 
honest,  sober,  and  industrious,  and  owns  a  large  farm 
worth  $10,000,  incumbered  for  a  debt  of  $2,000. 

1.  In  the  decree  of  divorce,  the  custody  of  the  child 
was  given  to  the  wife,  and  properly  so,  notwithstanding 
she  was  the  party  at  fault,  such  fault  not  reflecting  upon 
her  character,  and  the  child  being  of  tender  age.  But 
the  law  recognizes  the  father,  the  mother  being  dead, 
as  the  rightful  custodian  of  his  child,  as  against  the  claim 
of  all  persons.  Of  course,  the  court  in  the  interest  of 
the  child  may  take  it  from  the  parents  and  make  other 
provisions  for  it,  but  there  must  be  some  good  cause 
for  so  doing.  No  doubt  the  defendant  would  give  the 
child  a  good  home  and  the  best  of  care,  and  is  very  much 
attached  to  it,  but  as  against  the  father  she  has  no  legal 
claim  upon  it.  Swarens  v.  Swarens  (Kan.),  97  Pac.  968. 
If  the  father  were  unworthy  or  incapable  of  caring  for 
it  properly,  then  it  would  be  the  duty  of  the  court  to 
place  it  elsewhere,  but  no  plea  of  that  character  is  made 
here.  The  divorce  suit  has  not  relieved  petitioner  of  his 
parental  obligation  to  his  son,  and  he  has  done  no  act 
that  forfeits  his  right  to  its  custody.  It  is  said  in  Jdck- 
son  V.  Jackson,  8  Or.  402,  that,  as  between  the  father 
and  maternal  grandfather  of  a  child,  the  father  certainly 
has  the  better  right  to  its  care  and  custody,  unless  he  is 
manifestly  an  improper  person  to  take  charge  of  it. 
See,  also,  LamheH  v.  Lambert,  16  Or.  485  (19  Pac.  459) ; 
Bailey  v.  Bailey,  17  Or.  114  (19  Pac.  844). 

2.  Neither  is  it  improper  for  petitioner  to  remove 
the  child  out  of  Oregon,  as  Washington  is  its  home,  and 
it  is  a  special  charge  of  the  superior  court  of  Adams 
County,  Washington,  where  the  court  retaips  a  continuing 
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supervision  over  it  in  the  divorce  suit,  and  is  trustee 
of  $500  for  its  benefit. 

The  court  erred  in  its  conclusion  of  lav^r  that  the  best 
interests  of  Joseph  Lester  Barnes  required  that  he  remain 
in  the  custody  of  defendant,  and  in  dismissing  the  writ, 
and  in  not  awarding  the  child  to  petitioner.  Judgment 
is  reversed  and  the  cause  remanded  to  the  lower  court 
for  such  further  proceedings  as  may  be  proper,  not  incon- 
sistent with  this  opinion.  Reversed. 


Arsued  Aagust  6,  decided  October  19,  1909. 
O'SUIiljIVAN  t;.  BliAKEIiY. 

[104  Pac.  297.] 

Rbplbvin— Affidavit— CoNTENTPS. 

1.  Under  Section  286,  subd.  4,  B.  A  C.  Oomp..  relating  to  claim  and  delivery, 
and  providing  that  when  a  delivery  Is  claimed,  plaintiff  shall  make  an  affi- 
davit that  the  property  has  not  been  taken  for  a  tax,  etc.,  when  an  immediate 
delivery  is  not  claimed,  such  affidavit  need  not  be  made. 

RBPLBVIK— PBOPBBTY  SUBJBCT— PbOFBBTY  TAKEN  FOB  TaX. 

8.  Under  Section  S8S,  subd.  4,  B.  A  O.  Oomp.,  relating  to  claim  and  delivery, 
and  providing  that  when  a  delivery  is  claimed  plaintiff  shall  make  an  affi- 
davit that  the  property  has  not  been  taken  for  a  tax,  while  the  provisional 
remedy  of  claim  and  delivery  is  not  entirely  co-ordinate  with  the  common- 
law  action  of  replevin,  yet  It  conforms  to  the  general  rule  that  property 
seized  for  a  tax  on  a  warrant  not  void  on  Its  face  cannot  be  replevied  by  the 
defendant  in  the  tax  warrant. 

Rbplbvin—Pbopbbty  Takbn  FOB  Taxbs  —  PEBSONAiiTY— Defects  in 
Wabbant  OB  Levy— Effect. 

8.  While  a  tax  warrant,  legal  in  form,  proceeding  from  a  court  or  officer 
authorized  to  Issue  it,  and  which  on  its  face  contains  nothing  fairly  disclosing 
that  it  was  improperly  issued,  will  protect  the  officer  executing  it  as  if  it  were 
valid,  it  will  not  enable  him  to  build  up  a  title,  either  general  or  special,  to 
property  seized  thereunder;  and  hence,  when  title  to  property  is  asserted  by 
an  officer  undertaking  to  Justify  his  execution  of  a  tax  warrant,  he  must  show 
his  authority,  the  regularity  of  the  proceedings,  and  that  the  property  levied 
on  belongs  to  the  person  named  in  the  warrant. 

Taxation— Sales— Requlabity—Bubdbn  of  Pboof. 

4.  The  sale  of  property  by  a  tax  collector  is  an  in  invUum  proceeding,  the 
regularity  of  which  must  be  established  by  the  officer  attempting  to  uphold  a 
title  pursuant  to  the  sequestration. 

Replevin— Hale  fob  Taxes— Action  to  Tby  Title— Answbb. 

6.  In  an  action  to  recover  the  possession  of  personal  property  or  its  value, 
an  answer  alleging  the  seizure  and  sale  of  the  property  under  a  tax  warrant, 
but  not  setting  forth  the  several  steps  required  to  be  taken  to  form  the  basis 
of  a  valid  tax,  was  insufficient. 


From  Union:    William  Smith,  Judge. 
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Statement  by  Mr.  Chief  Justice  Moore. 

This  action  was  commenced  April  3,  1906,  by  Peter 
O'SuUivan  against  J.  M.  Blakely,  sheriff,  to  recover  the 
possession  of  personal  property,  or  its  value  in  case  pos- 
session thereof  could  not  be  secured,  and  damages  for  the 
alleged  wrongful  taking  and  the  unlawful  detention. 

The  answer  denied  the  material  averments  of  the 
complaint,  and  alleged,  in  effect,  that  at  all  the  times 
stated  in  the  pleadings  the  defendant  was  the  duly  elected, 
legally  qualified  and  acting  sheriff  of  Wallowa  County  and 
the  eX'Officio  tax  collector  therein;  that  on  February  12, 
1906,  the  county  clerk  of  that  county  made  his  certificate 
of  the  several  amounts  of  taxes,  apportioned  to  be  assessed 
upon-  the  taxable  property  of  the  county  for  all  pur- 
poses for  the  year  1905,  together  with  a  transcript  of 
the  original  assessment  roll,  to  which  was  attached  a 
proper  warrant,  directed  and  delivered  to  the  defendant, 
authorizing  him  to  collect  the  taxes  set  out  in  the  trans- 
cript or  tax  roll  for  that  year;  that  on  such  roll 
the  plaintiff's  personal  property  assessment,  as  equalized, 
was  $13,376,  and  the  tax  due  thereon  amounted  to 
$214.01 ;  that  the  plaintiff  was  removing  from  that  county 
without  paying  any  part  of  such  tax,  and  had  advertised 
his  goods  to  be  sold  March  24,  1906,  intending  thereby 
to  place  them  beyond  the  reach  of  the  defendant  for  such 
tax;  that  on  the  day  appointed  for  such  sale  the  defend- 
ant, in  order  to  satisfy  the  plaintiff's  taxes,  which  were 
then  due,  levied  on  the  personal  property,  and  after  duly 
advertising  the  same,  sold  it  April  7,  1906,  to  the  highest 
bidder  for  cash,  thereby  realizing  $176.85 ;  that  such  sale 
was  fairly  conducted,  and  the  sum  so  obtained  was  all 
the  property  was  then  reasonably  worth ;  that  after  such 
seizure,  but  prior  to  the  sale  so  made,  the  plaintiff  paid 
on  account  of  such  tax  the  sum  of  $30 ;  that  the  expenses 
incurred  in  making  the  sale  were  $29 ;  that  after  credit- 
ing such  payment  and  the  sum  so  secured  from  the  sale, 
and  deducting   the   expenses,    there    remained    due   on 
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account  of  the  tax  the  sum  of  $36.16;  and  that  the  per- 
sonal property  described  in  the  complaint  composed  the 
goods,  etc.,  as  sold  by  the  defendant. 

A  demurrer  to  the  answer,  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  defense  herein, 
was  overruled,  whereupon  a  reply  was  filed  denying  the 
averments  of  new  matter  in  the  answer,  upon  which  issues 
the  cause  was  tried,  resulting  in  a  judgment  for  the 
defendant,  and  the  plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  George  G.  Bingham  and  Mr.  Charles  H.  Finn,  with 
an  oral  argument  by  Mr.  Bingham. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Francis  S.  Ivanhoe. 

Opinion  by  MR.  Chief  Justice  Moore. 

1.  The  seizure  of  the  personal  property  was  made 
pursuant  to  the  following  enactment: 

"It  shall  be  the  duty  of  the  sheriff  to  levy  upon  the 
goods  and  chattels  of  any  person  or  persons  removing 
from  the  county  without  first  paying  all  taxes  charged 
against  them;  and  he  shall  make  sale  thereof,  if  neces- 
sary, in  the  manner  prescribed  in  this  chapter."  Section 
3137,  B.  &  C.  Comp. 

This  action  is  maintained  under  the  code  title  of  "Claim 
and  Delivery"  (Section  284,  B.  &  C.  Comp.),  which 
form,  it  has  been  said,  was  substantially  the  common- 
law  remedy  of  replevin.  Casto  v.  Murray,  47  Or.  57,  63 
(81  Pac.  388,  883) ;  Freeman  v.  Trammer,  50  Or.  287, 
292  (91  Pac.  1077).  The  plaintiff  herein  did  not  claim 
the  immediate  delivery  of  his  goods,  and  hence  he  was 
not  required  to  give,  and  did  not  make,  an  affidavit  that 
the  property  had  been  taken  for  a  tax.  Section  285, 
subd.  4,  B.  &  C.  Comp.  The  statute  last  noted  practically 
prohibits  the  maintenance  of  the  former  action  of  replevin 
in  cases  like  the  one  at  bar. 

2.  It  will  thus  be  seen  that  the  provisional  remedy  of 
claim  and  delivery  is  not  entirely  co-ordinate  with  the 
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common-law  action  of  replevin,  but  it  conforms  to  the 
general  rule  established  by  courts  that,  where  property 
is  seized  for  a  tax  upon  a  warrant  not  void  on  its  face, 
such  property  cannot  be  replevied  by  the  defendant  in 
the  tax  warrant  from  the  officer  so  seizing  it.  Cobbey, 
Replevin  (2  ed.)  §  333. 

3.  A  tax  warrant,  legal  in  form,  proceeding  from  a 
court  or  an  officer  having  authority  to  issue  it,  and 
which  on  its  face  contains  nothing  fairly  to  disclose  to 
any  one  that  it  was  put  forth  without  sanction  of  law, 
will  protect  the  officer  whose  duty  it  is  to  execute  such 
process  to  the  same  extent  as  if  it  were  valid;  but  it 
will  not  enable  such  official  to  build  up  a  title,  either 
general  or  special,  to  property  seized  by  virtue  of  the 
mandate.  Cooley,  Taxation  (2  ed.),  801.  When,  there- 
fore, a  title  to  property  is  asserted  by  an  officer,  who 
undertakes  to  justify  his  execution  of  a  tax  warrant, 
he  must,  as  in  cases  of  seizure  under  an  attachment  or 
under  an  execution,  show  his  authority,  the  regularity 
of  the  proceedings  under  which  he  acts,  and  that  the 
property  levied  upon,  to  satisfy  the  ratable  measure  of 
the  sovereign's  exaction,  belongs  to  the  person  named  in 
the  warrant.     Shinn,  Replevin,   §   538. 

4.  The  sale  of  property  by  a  tax  collector,  for  the 
payment  of  the  tribute  which  the  law  demands,  is  an 
in  invitum  proceeding,  the  regularity  of  which  must  be 
established  by  the  officer  who  attempts  to  uphold  a  title 
pursuant  to  the  sequestration.  The  amended  complaint 
alleged  that  at  all  the  times  therein  stated  the  plaintiff 
was  the  owner,  etc.,  of  the  personal  property,  which  on 
March  24,  1906,  the  defendant  unlawfully  seized.  The 
complaint  does  not  state,  nor  does  the  answer  allege, 
that  the  plaintiff  owned  such  property  in  Wallowa  County 
on  March  1,  1905,  at  the  hour  of  1  o'clock  A.  M.,  when 
the  goods  should  have  been  assessed  to  the  person  who 
at  that  time  owned  them.  Section  3057,  B.  &  C.  Comp., 
as  amended  by  Laws  Sp.  Ses.  1903,  p.  4. 
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5.  The  answer  does  not  allege  that  the  personal  prop- 
erty was  listed  T^y  the  assessor,  unless  such  fact  is  to 
be  inferred  from  the  averment  "that  on  said  tax  roll 
[referring  to  a  transcript  of  the  original  assessment  roll] 
the  plaintiff's  personal  property  assessment,  as  equalized 
by  the  county  board  of  equalization,  was,  after  his 
exemption  of  $300,  $13,376."  As  the  answer  does  not 
set  forth  the  several  steps  required  to  be  taken  to  form 
the  basis  of  a  valid  tax,  it  did  not  aver  facts  sufficient 
to  constitute  a  defense  to  the  action,  and  an  error  was 
committed  in  overruling  the  demurrer. 

For  the  error  so  committed,  the  judgment  is  reversed, 
and  the  cause  remanded  for  such  further  proceedings 
as  may  be  necessary,  not  inconsistent  with  this  opinion. 

Reversed. 

Mr.  Justice  Eakin,  having  made  an  order  in  this 
cause,  took  no  part  in  the  trial  or  consideration  hereof. 


Argued  October  6,  decided  October  19.  1900. 
STATE  V.  LiJL   ROSE. 

[104  Pac.  309.] 

Criminal  Law— Evidrncb— Other  Offenses. 

1.  Defendant  was  charged  with  having  killed  deceased,  the  proprietor  of  a 
secondhand  store,  by  striking  him  with  a  gas  pipe  wrapped  in  newspaper,  as 
deceased  turned  to  show  defendant  an  article  for  which  he  had  inquired.  Six- 
teen hours  before  another  secondhand  dealer  had  been  struck  on  the  head 
with  a  rusty  iron  bar  wrapped  in  newspaper  in  the  same  manner,  and  twenty- 
four  hours  after  the  attack  on  deceased,  defendant  entered  a  Chinese  tailor 
shop  with  a  rusty  piece  of  gas  pipe  wrapped  in  a  newspaper  and  hankerchief, 
and  requested  to  be  shown  an  article  of  merchandise  from  one  of  the  shelves. 
The  Chinaman  saw  the  pipe,  and,  on  Inquiry,  defendant  stated  he  was  work- 
ing for  the  gas  company.  As  the  Chinaman  turned  to  get  the  article,  defend- 
ant struck  him  with  the  pipe,  but  the  blow  failed  to  stun  him,  and  he  pursued 
defendant,  who,  when  arrested,  stated  that  he  thought  he  had  killed  the  Chi- 
naman, having  knocked  over  a  number  of  his  kind,  and  did  not  think  the 
Chinaman  would  be  able  to  Identify  him.  On  it  becoming  known  that  some 
one  had  killed  deceased,  who  was  a  Jew,  defendant  stated,  "They  ought  to  kill 
all  the  Ood  damned  Jews."  Jleld,  that  evidence  of  the  assault  committed  on 
the  Chinaman  and  on  the  storekeeper  preceding  the  assault  on  deceased  was 
admissible  in  a  prosecution  for  killing  deceased. 

Criminal  Law— Witnesses— Indorskment— Identity. 

2.  The  object  of  placing  the  names  of  witnesses  on  the  indictment  being 
only  to  identify  the  person  who  testilled  before  the  grand  Jury,  the  descrip- 
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tlon  of  a  witness  whose  true  name  wait  "Thomas  Kinney"  as  "Thomas  Leon- 
dor"  was  not  objectionable  where  it  appeared  that  the  witness  was  a  member 
of  an  acrobatic  trio,  known  as  the  "Leondor  Bros.  Trio,"  that  he  was  also 
known  as  "Thomas  Leondor,"  and  that  he  was  employed  In  a  saloon  known  as 
"Leondor  Bros.  Saloon." 

From  Multnomah:    Robert  G.  Morrow,  Judge. 

Statement  by  Mr.  Justice  McBRroE. 

Defendant,  Jack  La  Rose,  was  convicted  in  the  circuit 
court  for  Multnomah  County  of  the  crime  of  murder  in 
the  second  degree,  committed  in  the  killing  of  one  Hyman 
Neuman,  and  appeals  to  this  court. 

The  evidence  introduced  by  the  State  tended  to  show 
the  following  facts:  On  the  11th  day  of  May,  1908, 
defendant  entered  the  second-hand  store  of  one  Max 
Hermann,  and  asked  to  be  shown  some  article  on  sale. 
As  Hermann  turned  to  procure  it,  defendant  struck  him 
on  the  head  with  a  rusty  iron  Bar  wrapped  in  a  news- 
paper. After  striking  the  blow,  defendant  escaped  from 
the  store,  leaving  Hermann  in  an  unconscious  condition, 
with  the  weapon  lying  upon  the  floor  near  him.  The 
next  day,  about  16  hours  after  the  assault  upon  Her- 
mann, deceased,  Hyman  Neuman,  was  found  in  his  second- 
hand store,  which  was  situated  within  a  block  from  the 
store  of  Max  Hermann,  lying  in  an  unconscious  condition 
upon  the  floor,  wounded  upon  the  head,  in  a  manner 
similar  to  Hermann,  with  a  piece  of  rusty  gas  pipe, 
wrapped  in  a  newspaper  bearing  date  of  the  previous 
day,  lying  near  him.  A  step-ladder  against  the  wall 
and  a  suitcase  on  the  floor  near  him  indicated  that  he 
had  probably  been  taking  the  case  from  the  shelf  when 
he  was  assaulted  in  the  same  manner  as  Hermann.  With- 
in 24  hours  after  the  assault  on  Neuman,  and  within  two 
blocks  of  the  business  places  of  Hermann  and  Neuman, 
defendant  entered  the  Chinese  tailor  shop  of  one  John 
Chong  with  a  rusty  piece  of  gas  pipe,  which  was  wrapped 
in  a  newspaper,  and  further  wrapped  in  a  handkerchief, 
and  requested  to  be  shown  an  article  of  merchandise 
from   one    of   the    shelves.     The    wrapping   not   being 
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arranged  so  as  to  entirely  cover  the  pipe,  the  Chinaman 
saw  the  pipe  and  asked  him  what  he  was  doing  with  it, 
and  he  answered  that  he  was  working  for  the  gas  com- 
pany. When  the  Chinaman  turned  to  take  down  the 
article,  defendant  struck  him  with  the  pipe,  but  the 
blow  was  a  glancing  one,  and  failed  to  stun  him.  Defend- 
ant then  ran  out  of  the  store  with  the  Chinaman  in 
pursuit,  and  was  captured  within  a  short  distance.  When 
confronted  by  the  Chinaman,  he  admitted  the  assault, 
and  made  the  following  statement: 

"Yes,  you  son  of  a  bitch  [referring  to  the  Chinaman], 
I  thought  I  had  killed  you,  but  I  have  knocked  over  a 
number  of  your  kind,  and  I  didn't  think,  when  I  left 
you,  you  would  ever  be  able  to  come  here  and  identify 


me." 


It  was  further  shown  that  about  11:30  o'clock  of  the 
day  upon  which  Neuman  was  struck,  defendant  came 
into  a  saloon  in  the  neighborhood  of  the  place  of  busi- 
ness of  deceased  in  an  excited,  and  apparently  intoxicated 
condition,  and  said: 

"For  God's  sake,  give  me  a  drink  of  anjrthing.  I  have 
just  been  standing  down  in  front  of  a  second-hand  store, 
and  I  didn't  know  whether  to  go  in  there  and  buy  a 
revolver  and  commit  suicide  or  blow  in  this  ten  dollars." 

Later,  word  was  brought  into  the  saloon  that  another 
Jew  had  been  struck  down  by  the  mysterious  person 
called  the  "gas  pipe  thug,"  and  defendant  said:  "They 
ought  to  kill  all  the  God  damned  Jews."  About  6  o'clock 
on  the  same  evening  defendant  again  entered  the  saloon, 
and,  taking  more  drinks,  drew  from  his  pocket  two 
watches  and  left  them  with  the  bartender.  They  were 
identified  by  relatives  of  deceased  (Neuman)  as  having 
been  his  property  and  part  of  his  stock  on  sale  in  the 
store.  Witnesses  were  not  able  to  say  that  the  watches 
were  there  on  the  day  of  the  killing,  but  testified  to  having 
seen  one  there  a  week  before,  and  the  other  a  month 
before.  One,  a  lady's  small  watch,  was  particularly 
identified  by  the  person  who  sold  it  to  Neuman.    La  Rose 
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had  another  watch,  which  the  State  does  not  claim  was 
ever  the  property  of.  Neuman.  The  testimony  of  the 
police  officers  was  to  the  effect  that  La  Rose  admitted 
having  these  two  watches,  but  claimed  that  he  had  bought 
the  lady's  watch  in  San  Francisco,  and  had  won  the 
other  at  a  game  of  pool  in  a  saloon  in  Portland.  He 
himself  testified  on  the  trial  that  he  bought  the  large 
watch  in  San  Francisco,  and  won  the  small  one  at  pool. 
The  State,  introduced  testimony  of  police  officers  tending 
to  show  that  the  employment  of  weapons,  such  as  were 
used  in  the  assaults  upon  Neuman,  Hermann,  and  Chong, 
was  novel  and  unusual  in  Portland. 

As  the  jury  were  the  judges  of  the  value  and  effect  of 
the  evidence,  it  is  unnecessary  to  state  the  evidence  for  the 
defense ;  the  question  being  whether  the  evidence  adduced 
by  the  State  was  competent,  and,  if  so,  whether  it  w^as 
sufficient  to  justify  the  verdict. 

For  appellant  there  was  a  brief  and  oral  arguments 
by  Mr.  Jay  Upton,  Mr.  L.  W.  Humphreys  and  Mr.  Hay- 
wood H.  Riddell. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  George  J.  Cameron,  District  Attorney,  Mr.  John  J. 
Fitzgerald,  Deputy  District  Attorney,  and  Mr.  John  F. 
Logan,  with  oral  arguments  by  Mr.  Fitzgerald  and  Mr. 
Logan. 

Mr.  Justice  McBride  delivered  the  opinion  of  the  court. 

1.  At  the  beginning  of  this  case  we  are  met  by  the 
objection  that  the  court  erred  in  admitting  evidence  of 
the  assaults  upon  Hermann  and  Chong.  We  think  the  evi- 
dence was  properly  admitted.  Three  offenses  committed  in 
the  same  locality,  each  succeeding  the  other  at  short  inter- 
vals, upon  persons  engaged  in  selling  articles  of  merchan- 
dise of  practically  the  same  character,  and  in  substantially 
the  same  manner,  with  the  same  kind  of  a  weapon,  and 
that,  a  novel  and  unusual  one,  would  suggest  to  the 
ordinary  reasonable  mind  that  they  were  the  offspring  of 
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the  same  brain,  and  were  planned  and  executed  by  the 
same  person.  Perhaps,  taken  alone,  they  would  not  be 
sufficient  to  justify  a  conviction,  but,  when  taken  with 
defendant's  statement  to  Chong  that  he  had  "knocked 
over  a  number  of  your  kind,"  his  possession  of  the 
watches,  which  had  been  seen  in  Neuman's  store  from 
a  few  days  to  a  month  previously,  and  his  contradictory 
statements  as  to  where  he  obtained  them,  we  think  there 
was  sufficient  evidence  to  justify  the  verdict  of  the  jury, 
and  the  testimony  objected  to  was  properly  admitted. 
The  admission  of  this  testimony  is  in  harmony  with  the 
case  of  State  v.  O'Donnell,  36  Or.  222  (61  Pac.  892) ; 
State  V.  Finch,  54  Or.  482  (103  Pac.  505) ;  State  v.  Per- 
main,  54  Or.  395  (103  Pac.  521).  The  decisions  of  other 
courts  on  this  subject  are  so  inharmonious  that  we  do 
not  undertake  the  task  of  attempting  to  reconcile  them. 
The  many  appeals  pending  in  this  court,  and  the  pressing 
necessity  of  disposing  of  its  rapidly  accumulating  business 
render  impracticable  an  opinion  fully  discussing  every 
phase  in  which  this  subject  has  been  presented  in  the 
remarkably  able  brief  submitted  by  counsel  for  defendant. 
While  it  has  been  thoroughly  considered,  we  are  forced 
to  content  ourselves  with  a  bare  statement  of  our  con- 
clusions. 

2.  Another  objection  urged  was  the  admission  of  the 
testimony  of  Thomas  Kinney,  who  testified  before  the 
grand  jury  under  the  name  of  Thomas  Leondor.  Upon 
the  trial  in  the  circuit  court  he  testified  that  he  was  a 
member  of  an  acrobatic  trio  known  as  the  "Leondor  Bros. 
Trio,"  that  his  true  name  was  Kinney,  but  that  he  was 
also  known  as  Thomas  Leondor.  It  appeare'd  from  the 
testimony  that  the  saloon  where  he  was  employed  was 
known  as  "Leondor  Bros.  Saloon,"  and,  as  it  is  shown 
that  defendant  was  in  this  place  much  of  the  time  for 
a  day  or  two  before  his  arrest,  it  is  evident  that  giving 
witness  a  name  that  he  had  commonly  gone  by,  and  by 
which  the  saloon  where  he  was  employed  was  known,  did 
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not  in  any  way  mislead  the  defendant  as  to  his  identity ; 
and,  the  object  of  placing  the  name  of  a  witness  upon  the 
indictment  being  only  to  identify  the  particular  person 
who  testified  before  the  grand  jury,  any  name  assumed 
by  him  will  satisfy  the  substantial  requirements  of  this 
statute. 

The  judgment  of  the  lower  court  will  be  affirmed. 

Affirmed. 


Argied  May  7.  decided  August  17.  reheaiinflr  denied  October  28.  IWO. 

TAYIiOB  V,  TATIiOR. 

[lOB  Pac.  624.] 

AcPBAL  AND  Errob— Law  of  the  Cask. 

1.  A  judgment  of  an  appellate  court  concerning  a  subject  notinlssu^ls 
void  and  'subject  to  collateral  attack,  and  may  be  disregarded  by  the  trial 
court ;  but  it  cannot  be  so  disregarded  for  fraud  or  mere  irregularities. 

Divorce—Property  Rights— DBTBRMiNATioir—AcQuiBSCBircB. 

2.  Where  the  parties  to  a  divorce  proceeding  made  no  objection  to  the 
determination  of  their  property  rights  in  the  property  in  controversy,  they 
impliedly  consented  to  such  determination  concerning  real  estate  mentioned 
in  the  pleadings  in  the  action,  and  the  husband,  having  been  directed  to  con- 
vey certain  of  such  real  estate  to  his  wife,  acquiesced  in  the  decree  by  execut- 
ing a  deed  to  her  in  accordance  therewith. 

Appeal  and  Error— Prior  Appellate  Determination— IiAW  of  the 
Case. 

8.  Where,  on  appeal  from  a  divorce  decree,  it  was  not  suggested  that  the 
holding  awarding  certain  property  to  the  wife  was  in  conflict  or  inconsistent 
with  any  of  the  issues,  the  decree  of  the  Supreme  Oourt,  at  the  expiration  of 
the  time  allowed  for  rehearing,  was  not  subject  to  review  on  any  other 
appeal,  or  in  proceedings  in  any  court  in  which  the  question  might  arise,  but 
became  the  law  of  the  case. 

Trial— Waiver  of  Irregularities. 

4.  An  order  overruling  a  motion  for  a  nonsuit  will  not  be  disturbed  on 
appeal,  when  the  omission,  if  any.  is  afterwards  supplied  by  either  party  to 
the  proceeding. 

Appeal  and  Error— Motion  for  Nonsuit— Review. 

6.  The  denial  of  a  motion  for  a  nonsuit  must  be  reviewed  on  appeal  with 
reference  to  the  entire  record  submitted,  and  must  be  affirmed  if  the  proof 
adduced  was  admissible  and  discloses  facts  entitling  the  case  to  be  submitted 
to  the  Jury. 

Trial— Reception  of  Evidence. 

0.  Where  a  part  only  of  the  Judgment  roll  was  material  to  an  issue,  the 
court  did  not  err  in  refusing  to  admit  the  entire  record. 

Divorce— Property  Rights— Determinai ion. 

7.  The  individual  property  of  a  married  woman,  not  growing  out  of  the 
marriage  relation,  or  the  proceeds  thereof,  is  not  a  proper  subject  for  adjudi- 
cation in  an  action  by  her  for  divorce,  as  against  a  timely  objection. 
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Judgment— CoNCLUSivBirsss—FiiTDiNGS  of  Fact. 

8.  Findingi  of  fact  leading  to  a  decree,  affirmed  by  the  Supreme  Oourt.  in 
a  prior  aotlon  between  the  parties,  cannot  be  considered  in  a  subsequent  pro- 
ceeding, so  far  as  they  are  in  any  manner  inconsistent  with  the  decree 
affirmed. 

JUDOMBVT— PBIOB  ADJUDICATION— DBTERMIMATTON  OF  ISSUBS— OPINION. 

0.  Where  a  decree,  affirmed  on  a  prior  appeal,  is  ambiguous,  or  falls  to 
show  on  which  of  several  issues  it  is  founded,  the  opinion  of  the  Supreme 
Oourt  may  be  examined,  to  determine  the  point  actually  decided. 

DiVORCB— PBOPBBTY  RIGHTS— "Pbopbbtt  Gbowino  Out  OF  Mabriaob 
Rblation." 

10.  The  expression  "property  growing  out  of  marriage  relation.*^  which  a 
court  in  a  divorce  proceeding  is  authorized  to  distribute,  has  reference  only 

'^^o  that  class  of  property,  the  interest  in  which  of  either  husband  or  wife 
atli»«^es  by  operation  of  law,  as  dower,  curtesy,  tenancy  by  the  entirety,  or 
in  case  of  divorce,  provision  for  division  of  which  is  made  in  Section  611.  B.  dk 
O.  Oomp.,  and  does  not  apply  to  property  belonging  to  the  wife. 

DiTOBCB— Action  by  Divorcbd  Wife  against  Husband-Statutes. 

11.  Under  Sections  6S44.  6849.  B.  A  O.  Comp.,  extending  to  a  wife,  as  well  as 
to  the  husband,  such  rights  of  action  with  reference  to  each  other  as  exists 
with  reference  to  other  parties,  a  feme  tole,  after  divorce  was  authorized  to 
sue  her  former  husband  in  assumpsit  to  recover  rents  collected  by  him  from 
her  separate  property,  for  which  he  had  failed  to  account. 

Judgment— Res  Judicata— Questions  Concludbd. 

15.  A  Judgment  or  decree  Is  conclusive  as  to  every  matter  actually  liti- 
gated, and,  with  certain  exceptions,  as  to  every  matter  which  might  have 
been  litigated,  or  decided  as  an  incident  thereof. 

Judgment- Pabol  Evidence— Contradiction  of  Recobd. 

18.  Bxtrinsio  proof  and  parol  evidence  is  inadmissible  to  explain  what 
was  formerly  adjudicated  in  a  prior  decree  respecting  matters  not  there  in 
iB&ne. 

Husband  and  Wife— Necessaries— Wife's  Li abii<ity— Statutes. 

14.  Section  6SW.  B.  A  C.  Comp..  providing  that  husband  and  wife,  or  either  of 
them,  is  chargeable  with  family  expenses.  Including  necessaries  or  household 
supplies,  and  that  they  may  be  sued  Jointly  in  reference  thereto,  is  for  the 
protection  of  creditors  only,  and  does  not  change  the  common-law  duty  of 
the  husband  to  maintain  his  wife  during  coveture  and  to  provide  family  nec- 
essaries, as  between  them. 

Husband  and  Wife— Wife's  Sep  abate  Propebtt— Rents  and  Pbofits 
—Authority  of  Husband. 

16.  Where  a  husband,  as  his  wife's  agent,  rented  her  separate  property  to  a 
merchant  tenant,  his  agreement  that  the  family  account  for  necessaries  pur- 
chased of  the  merchant  should  be  deducted  from  the  rent  was  not  within  the 
scope  of  his  authority,  nor  binding  on  the  wife  by  reason  of  her  mere  acquies- 
cence or  silence,  in  the  absence  of  clear  and  distinct  acts  on  her  part  showing 
her  consent  thereto. 

Husband  and  Wife— Wife's  Separate  Property— Rents— Applica- 
cation  to  Taxes  or  Improvements. 

16.  Where  a  husband  acted  as  his  wife's  agent  to  rent  her  separate  prop- 
erty, he  was  not,  by  such  fact  alone,  authorized  to  apply  the  rent  received  to 
the  payment  of  taxeb  or  improvements. 

Divorce— Conclusiveness  of  Decree— Pbopebty  Rights. 

17.  Where,  In  a  divorce  proceeding,  the  decree,  in  addition  to  granting  a 
divorce,  granted  plaintiff  a  money  allowance  in  specific  real  property  with 
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the  intent  that  snch  allowance  should  amount  to  a  division  of  property 
accumulated  by  their  joint  effort  during  coverture  and  the  settlement  of  all 
rights  growing  out  of  the  use  of  the  property,  and  after  final  adjudication  by 
the  Supreme  Oourt  both  parties  acquiesced  therein  and  accepted  the  benefits 
of  the  decree,  it  was  conclusive  against  the  wife^s  right  to  recover  rents  col- 
lected from  the  property  which  the  husband  conveyed  to  her.  which  accrued 
prior  to  such  conveyance. 

(Mr.  Justiob  Kino  dissents  from  the  last  paragraph  only.) 

From  Umatilla:   Henry  J.  Bean,  Judge. 

Statement  by  Mr.  Justice  King. 

This  is  an  action  by  Isabella  Taylor  against  Moses 
Taylor,  formerly  her  husband,  for  money  had  and  re- 
ceived. In  the  year  1905,  plaintiff  and  defendant,  pur- 
suant to  a  suit  instituted  the  previous  year,  were  divorced. 
In  the  decree  alimony  was  awarded  the  wife,  and  certain 
property  rights  were  adjudicated,  a  general  statement 
concerning  which  may  be  found  in  Taylor  v,  Taylor, 47  Or. 
47  (81  Pac.  367).  The  present  action  involves  the  right 
to  recover  money  alleged  to  have  been  received  by  defend- 
ant in  the  renting,  together  with  that  collected  by  him  in 
the  sale,  of  lots  11  and  12  in  block  1  of  Kirk's  addition  to 
Athena,  Oregon. 

It  appears  that  during  the  year  1900,  Moses  Taylor 
gave  and  deeded  to  his  then  wife,  the  plaintiff  herein, 
the  lots  mentioned,  known  as  the  "Athena  property.*' 
Later  he  found  a  purchaser  therefor  at  the  agreed  price 
of  $6,000,  received  part  payment  thereon,  caused  the 
proper  conveyance  to  be  executed,  and  took  a  mortgage 
in  his  own  name  for  the  balance  of  the  purchase  price. 
The  purchaser  subsequently  defaulted,  and,  to  secure  a 
cancellation  of  the  debt  and  mortgage,  conveyed  the 
property  to  Moses  Taylor,  instead  of  to  Mrs.  Taylor, 
from  whom  he  had  acquired  it.  In  the  divorce  proceeding 
both  the  trial  court  and  the  supreme  court  found  that 
Isabella  Taylor  had  at  one  time  held  the  legal  title  to 
the  Athena  lots,  and  that,  notwithstanding  the  subsequent 
transfers  in  reference  thereto,  she  had  at  all  times  been 
the  equitable  owner  thereof,  and  accordingly  decreed 
the  realty  described,  together  with  other  lands  and  per- 
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sonalty,  to  her  as  her  individual  property,  at  the  same  time 
awarding  her  alimony  in  the  sum  of  $6,500. 

The  complainant,  as  a  first  cause  of  action,  avers  that 
between  October  1,  1901,  and  March  1,  1905,  she  was  the 
owner  in  her  individual  right  of  the  Athena  lots,  and  that 
between  the  latter  date  and  the  time  when  they  were 
reconveyed  to  her  by  the  defendant,  under  the  decree  of 
the  court,  the  property  was  rented  to  a  third  party  by 
defendant  as  her  agent,  at  a  monthly  rental  of  $50  a 
month,  all  of  which  defendant  received,  amounting,  in- 
cluding interest,  to  $2,707.60,  none  of  which  has  been 
paid.  And  as  a  second  cause  of  action  alleges:  That  in 
December,  1900,  she  was  the  owner  of  a  certain  piece  of 
real  estate  in  Umatilla  County — which  the  record  discloses 
refers  to  the  Athena  property — ^which  she  sold,  in  pur- 
suance whereof,  and  as  a  part  of  the  purchase  price, 
she  alleges  there  was  paid  to  her  then  husband,  this 
defendant,  the  sum  of  $3,800  for  her  use  and  benefit; 
that  defendant  concealed  this  fact  from  her,  and  has 
neglected  and  refused  to  pay  to  her  any  part  of  the  sum 
thus  collected,  which,  with  interest  thereon,  aggregates 
$5,367.60,  for  which  sum,  together  with  that  specified  in 
the  first  cause  of  action,  judgment  is  demanded. 

Defendant  answered  admitting  that  between  October  1, 
1901,  and  March  1,  1905,  the  premises  were  rented  at 
the  monthly  rental  averred,  but  denies  that  he  collected 
any  part  thereof,  except  the  sum  of  $300,  and  denies 
that  any  part  of  any  such  collections  made  by  him  was  for 
the  use  or  benefit  of  plaintiff,  or  that  he  had  refused  to  pay 
any  part  thereof,  and  as  an  affirmative  defense  thereto 
alleges  that  at  all  times  prior  to  September  1,  1904, 
plaintiff  had  with  the  store  of  the  tenant  who  occupied 
the  premises,  an  open  running  account,  and  that  her 
family  traded  sufficiently  with  said  tenant  to  pay  the 
rents  to  that  date,  the  defendant  thereby  and  in  that 
manner  receiving  the  rents  therefor,  by  reason  of  which 
nothing  is  due  plaintiff  from  defendant  for  rents  during 
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such  time;  that  after  September  1,  1904,  he  collected  the 
$300  above  mentioned,  and  no  more,  on  the  rents  on  said 
property,  none  of  which  sum  is  due  plaintiff.  It  is  also 
denied  that  on  or  about  December  1,  1900,  plaintiff  was 
the  owner  of  the  "certain  piece  of  real  property"  as 
alleged,  or  contracted  to  sell  and  convey  the  same,  or  that 
defendant,  as  agent,  received  the  sum  of  $3,800  for  the 
use  and  benefit  of  plaintiff,  or  any  sum  as  purchase 
money  thereon  greater  than  $1,000,  which  latter  sum 
he  denies  was  received  for  plaintiff's  use  or  benefit.  This 
was  followed  by  averments  to  the  effect  that  $250  thereof 
was  repaid  to  the  purchaser  of  the  realty,  leaving  the 
net  amount  received  by  defendant  on  the  alleged  transac- 
tion, the  sum  of  $750,  and  no  more,  which  it  is  denied 
that  he  failed  to  pay  to  plaintiff,  or  that  any  part  thereof 
is  due  or  owing  to  her.  He  further  alleges  that  the  said 
sum  of  $750  was  paid  out  in  improvements  upon 
the  buildings  and  in  taxes  upon  the  Athena  prop- 
erty, and  that  $1,022.90  in  all  was  paid  therefor. 
As  an  affirmative  and  separate  defense,  defendant 
alleges  that  plaintiff  should  not  be  permitted,  and 
is  estopped,  to  assert  a  right  to  any  of  the  moneys 
collected  for  rents  or  from  the  sales  in  question,  setting 
out  in  support  thereof  proceedings  in  the  divorce  suit, 
consisting  of  the  pleadings,  findings  of  fact,  and  decree 
of  the  trial  court,  together  with  the  mandate  with  the 
decree  thereon  of  the  cause  on  appeal  to  the  Supreme 
Court.  A  demurrer  was  interposed  and  sustained  to  this 
plea  on  the  ground  that  sufficient  facts  were  not  stated 
to  constitute  a  defense,  and,  a  reply  having  placed  the 
cause  at  issue,  the  action  was  tried,  resulting  in  a  verdict 
and  judgment  for  plaintiff  in  the  sum  of  $2,763,  from 
which  defendant  presents  this  appeal.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Raley,  Richards  &  Raley,  with  oral  arguments  by 
Mr.  James  H.  Raley  and  Mr.  M.  C.  Richards. 
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For  respondent  there  was  a  brief  with  oral  arguments 
by  Mr.  Douglas  W.  Bailey  and  Mr.  S.  F.  Wilson. 

Mr.  Justice  King  delivered  the  opinion  of  the  court. 

The  questions  here  involved  will,  so  far  as  practicable, 
be  examined  in  their  logical  order,  without  reference 
to  the  numerical  order  assigned  by  appellant. 

1.  Assignments  of  error  Nos.  1,  2,  3,  6,  10,  and  11, 
respectively,  all  bear  upon  the  same  general  subject  pre- 
sented for  consideration,  and  will  be  considered  together. 
They  include  the  rulings  of  the  trial  court  upon  the 
demurrer  to  the  answer,  upon  a  motion  for  nonsuit, 
and  the  exclusion  of  certain  evidence  offered  by  defendant. 
In  this  connection  the  position  of  defendant,  briefly  stated, 
is:  (1)  That  the  decree  in  the  divorce  suit,  so  far  as 
it  relates  to  the  Athena  lots,  is  void;  (2)  that,  if  not  void, 
the  matters  here  involved  were  fully  determined  therein 
and  are  not  subject  to  investigation  here. 

It  appears  from  the  averments  in  the  answer,  to  which 
a  demurrer  was  sustained,  that  in  her  petition  for  alimony, 
as  well  as  in  her  answer  subsequently  interposed  in  the 
divorce  suit,  the  plaintiff  herein  assumes  to  give  in  detail 
the  property  owned  by  Moses  Taylor,  and  included  therein 
the  Athena  realty  with  other  property  there  described, 
as  to  which  Taylor  made  no  denial.  After  setting  up  an 
affirmative  defense  therein,  she  concluded  her  answer  by 
demanding :  ( 1 )  Dissolution  of  the  bonds  of  matrimony ; 
(2)  that  a  decree  be  granted  giving  her  a  divorce,  together 
with  the  custody  of  certain  children  there  named;  (3) 
that  she  be  decreed  the  ownership  of  160  acres  there 
described  in  section  21 ;  (4)  an  undivided  one-third  inter- 
est in  all  her  husband's  real  estate;  (5)  $14,960  as  ali- 
mony; and  (6)  $50  a  month  for  the  support  and 
maintenance  of  herself  and  minor  children.  It  is  argued 
in  this  connection  that  the  decree  of  the  trial  court,  and 
also  that  of  the  Supreme  Court  affirming  it,  in  so  far 
as  they  relate  to  the  Athena  property,  were  outside  of 
the  issues,  and  therefore  void.    This  contention  presents 
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fdr  solution  a  unique  as  well  as  difficult  question.  Mr. 
Justice  Clarke,  of  the  North  Carolina  Supreme  Court, 
in  volume  3,  Cyc,  at  page  489,  states  the  rule  upon  the 
subject  thus:  "An  appellate  judgment  which  is  clearly 
void  for  want  of  jurisdiction  may  be  disregarded  in  the 
court  below,  but  not  for  fraud  or  mere  irregularities." 
.  If,  therefore,  in  the  trial  of  the  proceeding  in  which 
plaintiff  was  decreed  the  realty  out  of  which  she  claims 
the  moneys  here  sought  to  be  collected,  the  pleadings 
presented  no  issue  showing  that  she  claimed  the  property 
in  her  own  right,  and  the  trial  court  was  for  that  reason 
without  jurisdiction  in  the  first  instance  to  make  any 
decree  concerning  the  property,  the  decree  would  be 
void,  and  subject  to  a  collateral  attack  in  the  manner 
here  presented;  otherwise  it  is  not  subject  to  attack 

* 

and  must  stand  as  the  law  of  the  case.    23  Cyc.  1055. 

2.  There  may  have  been  some  question  in  the  first 
instance  whether  a  cause  of  suit,  having  for  its  purpose 
the  determination,  or  quieting  of  the  title  to  the  individual 
property  of  either  of  the  parties,  was  properly  united 
with  a  cause  of  suit  involving  marriage  rights,  except 
the  property  rights  for  which  provision  is  made  in  sections 
511,  512,  513,  B.  &  C.  Comp.  Wetmore  v.  Wetmore,  40  Or. 
332  (67  Pac.  98).  But,  whatever  may  be  the  rule  on 
the  subject,  no  objection  thereto  having  been  made  by 
either  of  the  parties,  they  impliedly  consented  to  a  deter- 
mination of  their  respective  rights  concerning  the  realty 
mentioned  in  the  pleadings,  which  determination  was 
subsequently  ratified  and  acquiesced  in  by  Taylor  in 
executing  the  deed  and  his  wife  accepting  the  same, 
according  to  the  tenor  of  the  decree.  It  is  true  that  it 
appears  that  in  the  divorce  suit  this  plaintiff  alleged  that 
her  husband,  the  plaintiff  therein,  was  the  owner  of  the 
lots  in  Athena,  being  the  "certain  property"  alluded  to 
in  the  complaint  herein,  to  which  allegation  her  then 
husband  made  no  denial ;  but,  notwithstanding  this  aver- 
ment and  the  implied  admission,  the  trial  court,  in  its 
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findings  of  fact  and  decree,  held  Mrs.  Taylor  to  be  the 
owner  of  the  legal  title  thereof  from  the  time  it  was 
given  to  her  by  her  then  husband,  and  the  owner  of  the 
equitable  title  at  all  times  after  the  date  of  the  sale  and 
mortgage.  It  thus  appears  that  the  realty  concerning 
which  it  is  maintained  the  decree  was  void  was  specifically 
mentioned  in  the  pleadings  in  the  former  controversy, 
thereby  becoming  a  part  of  the  subject-matter  of  that 
suit,  and  accordingly  within  the  jurisdiction  of  both  the 
trial  and  the  appellate  courts.  Both  courts  were  there- 
fore fully  authorized  to  enter  a  decree  of  some  kind  in 
reference  thereto. 

3.  A  decree  was  entered,  and  the  question  as  to  whether 
it  was  erroneous  becomes  unimportant,  for  the  only  ques- 
tion with  which  we  can  now  be  concerned  goes  to  the 
jurisdiction,  or  the  right  to  consider  their  interests  with 
respect  to  the  realty  as  a  part  of  the  subject-matter  of 
that  suit.  This  must  be  tested  by  inquiry  relative  to  the 
right  to  enter  any  decree,  and  not  as  to  whether  a  decree 
was  improperly  entered.  Considered  thus,  it  is  obvious 
that  the  court  acted  within  its  jurisdiction,  and  that, 
if  it  acted  erroneously,  the  error  was  such  as  could  have 
been  brought  to  the  court's  attention  while  pending  on 
appeal,  and  before  the  cause  was  finally  closed.  No 
question  in  that  suit,  however,  was  raised  or  presented 
here  concerning  this  alleged  irregularity.  It  was  not 
suggested  in  any  manner  that  the  holding  was  in  con- 
flict or  inconsistent  with  any  of  the  issues,  from  which 
it  follows  that,  when  the  time  for  rehearing  elapsed,  the 
decree  of  this  court  became  final,  and  consequently  the  law 
of  the  case,  and  not  subject  to  review  on  any  other  appeal, 
or  in  any  other  proceeding  in  any  court  in  which  the  ques- 
tion might  arise.  Among  the  authorities  recognizing  and 
applying  this  rule  are:  Trust  Co.  v.  Coulter,  23  Or.  131 
(31  Pac.  280)  ;  Stager  v.  Trotj  Laundry  Co.,  41  Or.  141 
(68  Pac.  405) ;  Baker  Co.  v.  Huntington,  48  Or.  593  (87 
Pac.  1036:  89  Pac.  144).    And  more  directly  in  point: 
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Scottish  American  Co.  v.  Reeve,  7  N.  D.  552  (75  N.  W. 
910) ;  Pollock  V.  Cohen,  32  Ohio  St.  514;  Damon  v.  DeBar, 
94  Mich.  594  (54  N.  W.  300) . 

4.  Coming  now  to  a  consideration  of  the  sufficiency  of 
evidence  adduced,  and  of  points  urged  relative  to  the 
admission  thereof,  it  appears:  That  the  proof  on  the 
part  of  the  plaintiff  tends  to  show  that  the  defendant, 
as  plaintiff's  agent,  rented  the  property  and  received 
the  rent  therefor  in  the  sum  claimed;  that  he  made  a 
sale  of  the  realty  and  received  not  less  than  $1,000  as  a 
part  payment  thereon,  none  of  which  has  been  paid  to 
plaintiff.  In  support  of  plaintiff's  title,  there  was  offered, 
and,  over  objection,  admitted  in  evidence,  the  judgment 
roll  in  the  divorce  proceeding.  In  offering  the  judgment 
roll  in  evidence,  plaintiff's  counsel  stated  that  it  was 
introduced  for  the  sole  purpose  of  establishing  title  to 
lots  11  and  12  in  block  1  in  Kirk's  addition  to  the  town  of 
Athena,  referred  to  in  the  latter  part  of  the  trial  court's 
finding  of  fact  No.  13,  contained  in  the  judgment  roll 
offered.  This  was  followed  by  admission  for  the  same 
purpose,  and  without  objection,  of  the  mandate  of  the 
Supreme  Court  in  the  same  cause.  A  motion  for  non- 
suit was  interposed  and  denied,  the  ruling  on  which  is 
included  among  the  errors  assigned.  An  order  overruling 
a  motion  for  nonsuit  will  not  be  disturbed  when  the 
omission,  if  any,  is  afterwards  supplied  by  either  of 
the  parties  to  the  proceeding.  Crosby  v.  Portland  Ry.  Co., 
53  Or.  496  (100  Pac.  300) ;  Trickey  v.  Clark,  50  Or.  516 
(93  Pac.  457). 

5.  Under  this  rule  the  adequacy  of  the  motion  must 
be  considered  with  reference  to  the  entire  record  sub- 
mittedi  which  in  the  case  at  bar,  if  the  proof  adduced 
was  admissible  and  properly  presented,  discloses  facts 
entitling  the  cause  to  be  submitted  to  the  jury;  and  the 
motion  was  properly  denied. 

6.  Under  the  seventh,  eighth,  and  ninth  assignments 
it  is  maintained  that  the  court  erred  in  admitting  in 
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evidence,  on  behalf  of  plaintiff,  the  judgment  roll,  and 
in  not  permitting  the  entire  record,  of  which  that  offered 
was  a  part,  to  be  taken  to  the  jury  room.  We  know  of 
no  reason  why  any  part  of  the  record,  except  that  bearing 
upon  the  subject  for  which  it  was  introduced,  should 
either  be  read  to  the  jury,  or  taken  to  the  jury  room. 
This  is  a  matter  largely  in  the  discretion  of  the  trial 
court.  The  parts  of  the  record  pertaining  to  the  matters 
sought  to  be  proved  should  be  produced ;  nothing  further 
is  required,  nor  is  it  expected  that  papers  bearing  upon 
immaterial  points,  merely  because  a  part  of  the  judgment 
roll,  should  be  turned  over  to  the  jury  for  their  examina- 
tion.  10  Enc.  Ev.  788;  Walker  v.  Doane,  108  111.  236. 

7.  This  brings  us  to  a  consideration  of  the  sufficiency 
of  the  plea  of  former  adjudication  and  estoppel.  Since 
the  real  property,  out  of  which  rents  and  other  moneys 
sued  for  came,  was  the  individual  property  of  plaintiff, 
and  did  not  grow  out  of  the  marriage  relation,  neither 
the  title  to  such  realty  nor  the  proceeds  arising  there- 
from could,  if  timely  objections  had  been  made,  have 
been  litigated  in  the  divorce  proceeding.  Huffman  v. 
Huffman,  47  Or.  610  (86  Pac.  593 :  114  Am.  St.  Rep.  943) . 
But  that  the  title  to  the  realty  was  in  fact  adjudicated,  or 
at  least  determined  as  an  incident  of  the  divorce  pro- 
ceeding, we  have  heretofore  held,  and  it  remains  to  be 
seen  wheth'fer  the  moneys  collected  by  defendant  for  rent 
and  on  sales  was  also  litigated  as  an  incident  to  such 
suit.  Defendant  offered  in  evidence  the  entire  record 
and  proceedings  in  the  divorce  suit,  supplemented  by 
an  offer  to  adduce  oral  testimony  in  support  of  his  claim 
that  everything  in  issue  here  was  tried  out  and  considered 
in  the  former  proceeding  in  connection  with  the  title 
to  the  realty  there  adjudicated,  to  which  objections  were 
sustained,  and  the  ruling  of  the  court  thereon  assigned 
as  error. 

8.  In  its  findings  of  fact  the  circuit  court  referred  to 
the  real  property  of  both  parties  as  having  been  accumu- 


570  Taylor  v,  Taylor.  [64  Or. 

lated  by  their  joint  earnings  during  coverture,  including 
therein  a  description  of  the  Athena  lots,  but  made  no 
specific  reference  to  any  of  Mrs.  Taylor's  personal  prop- 
erty. This  feature,  it  is  argued,  discloses  that  when  the 
trial  court  decreed  that  Mrs.  Taylor  was  the  owner  of 
the  Athena  property,  and  of  the  160  acres  of  additional 
land,  and  directed  Taylor  to  execute  to  her  a  deed  therefor, 
it  was  with  the  view  that  this  should  be  in  full  settlement 
of  all  interests  of  whatever  nature  and  kind  she  might 
have  in  the  real  and  personal  property  owned  by  either. 
And  this  may  have  been  the  intention  so  far  as  it  related 
to  any  property  mentioned  in  the  pleadings,  or  issues,  or 
otherwise  brought  in  question — ^the  choses  in  action  here 
involved  not  even  being  suggested  therein — ^but  it  over- 
looks the  legal  phase  that  the  court  has  jurisdiction  under 
the  statute  only  to  award  to  either  party  in  a  divorce 
proceeding  an  interest  in  the  property  of  the  other  as 
provided  in  Section  511  of  the  Code  (B.  &  C.  Comp.) 
which  section  directs  that  the  court  shall  decree  to  the 
party  not  in  fault,  an  undivided  one-third  interest  in  the 
realty  of  the  other.  As  held  in  Huffman  v.  Huffman, 
the  court  has  no  power  to  enter  a  decree  affecting  the 
interest  of  either,  in  the  personalty  of  the  other.  The 
property  involved  in  this  proceeding  consists  of  choses  in 
action,  and  hence  is  personalty  as  to  which,  in  the  absence 
of  some  waiver  of  rights  by,  or  without  the  consent 
of  Mrs.  Taylor,  the  court  had  no  power  to  enter  a  decree 
affecting  her  interests  therein,  especially  since  it  was  not 
in  any  manner  made  an  issue.  No  reference  whatever 
can  be  found  to  the  claims  here  involved  in  the  record 
of  the  divorce  suit  offered  in  evidence.  Furthermore, 
the  findings  of  fact — if  they  are  entitled  to  be  considered 
at  all  in  this  proceeding — ^must  be  construed  in  connection 
with  the  conclusions  of  law,  decree,  opinion,  and  mandate 
of  the  Supreme  Court  or  decree  thereon,  from  which  it 
is  manifest  that  Mrs.  Taylor  originally  held  the  legal 
title  to  the  Athena  property,  and  has,  at  all  times  since 
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the  attempted  sale  thereof,  held  the  equitable  title,  and 
while  the  property,  taken  as  a  whole,  was  acquired  by 
them  since  their  marriage  by  reason  of  their  joint  efforts, 
labors,  etc.,  it  became  her  individual  property,  as  did 
that  held  by  Taylor  in  his  own  name ;  and  these  findings, 
when  construed  with  the  rest  of  the  record  mentioned, 
amount  merely  to  a  conclusion  of  the  court  to  that  effect. 

9.  Moreover,  the  findings  of  fact  are  not  entitled  to 
consideration  in  this  proceeding  to  the  extent  that  they 
may  be  in  any  manner  inconsistent  with  the  decree  as 
affirmed-  on  appeal.  As  held  in  Gentry  v.  Pdcific  Live 
Stock  Co.,  45  Or.  233  (77  Pac.  115)  and  De  Bow  v. 
Wollenburg,  52  Or.  404  (97  Pac.  717),  an  affirmance 
by  the  Supreme  Court  of  a  decree  of  the  circuit  court 
does  not  necessarily  sustain  the  findings  of  fact  of  the 
trial  court.  Such  suits  are  tried  d^  novo  on  appeal,  and, 
"when  the  decree  is  definite  and  certain,  the  opinion  of 
the  court  cannot  be  used  to  show  what  matters  were 
considered  or  determined.  1  Van  Fleet,  Former  Adjudi- 
cation, §  278.  Where,  however,  the  decree  is  ambiguous, 
as  in  this  case,  or  fails  to  show  upon  which  of  several 
issues  it  is  founded,  the  opinion  may,  we  think,  be  exam- 
ined to  determine  what  point  was  actually  decided.  Strong 
V.  Grant,  13  D.  C.  (2  Mackey) ,  218 ;  Pepper  v.  Donnelly, 
87  Ky.  259  (8  S.  W.  441)  ;  Legrand  v.  Rixey's  Adm'r, 
83  Va.  862  (3  S.  E.  864). 

10.  In  its  conclusions  of  law  based  upon  its  findings, 
the  trial  court  recites  "that  the  defendant  is  entitled  to 
a  deed  from  the  plaintiff  conveying  to  her  lots  11  and  12 
in  block  1  of  Kirk's  Third  addition  to  the  town  of  Athena, 
in  Umatilla  County,  Oregon,  free  of  all  incumbrances, 
liens,  and  claims  of  every  kind  and  character,  and  that 
defendant  is  entitled  to  have  and  to  hold  the  same  in  her 
name,  as  her  own  separate  property."  In  the  decree 
the  lower  court  declares  Isabella  Taylor,  her  heirs  and 
assigns,  to  be  the  owner  in  fee  simple  of  the  Athena 
lots,  with  other  realty  there  mentioned,  the  effect  of 
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which  was  clearly  intended  to  be  that  from  the  date 
of  the  entry  of  the  decree,  she  should  become  the  holder 
of  the  legal  title.  The  date  of  the  inception  of  her  right 
to  the  legal  title,  and  the  period  of  time  during  which 
she  was  the  holder  of  the  equitable  title,  are  not  clear 
from  the  decree;  but  this  is  illuminated  by  the  opinion 
of  this  court  in  Taylor  v.  Taylor,  47  Or.  47  (81  Pac. 
367),  with  reference  to  which  it  is  stated  that:  "The 
defendant  at  one  time  also  held  the  legal  title  to  the 
lots  in  Athena,  which  she  and  the  plaintiff  conveyed 
to  a  purchaser  who  was  unable  to  pay  the  price  agreed 
therefor,  whereupon  the  lots  were  conveyed  to  the  plain- 
tiff. It  will  thus  be  seen  that  the  real  property  decreed 
to  the  defendant  was  equitably  hers  before  this  suit  was 
taken."  It  is  manifest  therefore  that  it  was  intended 
to  be  held  that  this  pl'operty  equitably  belonged  to  Mrs. 
Taylor  from  the  date  of  the  execution  of  the  mortgage 
under  the  sale,  which  date  definitely  appears  from  the 
testimony  adduced  by  plaintiff.  It  follows  that  when 
we  apply  the  rule  quoted  from  Gentry  v.  Pacific  Live 
Stock  Co.,  45  Or.  233  (77  Pac.  115),  in  the  construction 
of  the  decree  of  this  court,  this  real  property  was  the 
individual  property  of  Mrs.  Taylor,  in  which  her  hus- 
band had  no  interest  whatever.  Although  it  was  acquired 
through  dealings  with  her  husband  since  their  marriage, 
it  did  not  grow  out  of  the  marriage  relation.  The  expres- 
sion with  reference  to  "property  growing  out  of  the 
marriage  relation"  has  reference  only  to  that  class  of 
property  the  interest  in  which,  by  either  the  husband 
or  wife,  attaches  by  operation  of  law ;  such,  for  example, 
as  dower,  curtesy,  tenancy  by  the  entirety,  or  in  case  of 
divorce,  the  interest  for  which  provision  is  made  in  Sec- 
tion 511,  B.  &  C.  Comp. 

11.  The  question  then  arises  whether  plaintiff  can 
maintain  an  action  against  her  former  husband  for 
moneys  arising  out  of  her  estate  and  collected  during 
coverture,  and  which  he  made  no  express  promise  to 
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repay.  At  one  time  in  the  history  of  the  litigation  upon 
this  subject,  a  woman  could  not  maintain  an  action  at 
law  upon  an  implied  contract  arising  during  coverture, 
but  was  required  to  resort  to  the  equitable  forum  in 
order  to  assert  her  right.  Pittman  v.  Pittman,  4  Or.  298. 
Later,  however,  there  became  awakened  in  the  minds 
of  those  in  control  of  the  legislative  department  of  our 
State,  a  higher  sense  of  justice,  which  recognized  that 
a  woman  has  rights  that  even  her  husband  is  bound  to 
respect.  Consequently  the  law  was  amended  upon  the 
subject  by  extending  to  the  wife,  as  well  as  to  the  hus- 
band, the  same  right  of  action  or  suit  with  reference 
to  each  other,  as  applied  to  any  other  parties.  Sections 
5244,  5245,  5249,  B.  &  C.  Comp.  These  sections  of 
the  statute  were  construed  and  applied  by  this  court, 
holding  to  the  above  effect,  in  Grubbe  v.  Grubbe,  26  Or. 
363  (38  Pac.  182),  making  a  discussion  of  the  reasons 
for  this  rule  unnecessary.  In  Webster  v.  Webster,  58 
Me.  139  (4  Am.  Dec.  253),  which  is  a  well-considered 
case  upon  the  subject,  the  court  held,  under  a  statute 
similar  to  ours,  that  the  wife,  after  divorce,  may  recover 
on  promissory  notes  given  her  by  the  husband  during 
coverture.  Sustaining  the  same  principle:  Carlton  v. 
Carlton,  72  Me.  115  (39  Am.  Rep.  307) ;  Flattery  v. 
Flattery,  91  Pa.  474.  Much  of  the  apparent  conflict 
among  the  cases  bearing  on  the  question  is  occasioned 
either  by  there  being  no  statutes  on  the  subject,  leaving 
the  common-law  rule  in  force,  or  else  the  statutes  con- 
strued differ  from  those  in  force  here. 

This  confronts  us  with  the  question  whether  the  award- 
ing of  alimony  to  plaintiff  and  decreeing  that  her  hus- 
band execute  to  her  a  good  and  sufficient  deed  to  the 
realty  to  which  he  held  the  legal  title,  and  with  which 
he  subsequently  complied,  constituted  an  adjudication 
of  the  monetary  transactions  between  them  arising  out 
of  such  real  estate.  As  held  in  the  case  of  Grubbe  v. 
Grubbe,  26  Or.  363   (38  Pac.  182),  a  married  woman 
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with  respect  to  her  individual  property,  whether  real 
or  personal,  may  sue  and  be  sued  the  same  as  a  feme 
sole,  without  reference  to  whether  the  transaction  is 
with  her  husband  or  with  any  other  person;  and,  as 
before  stated,  the  rule  as  announced  by  former  decisions 
of  this  court  is  to  the  effect  that  a  judgment  or  decree 
is  final  as  to  every  matter  actually  determined,  and  that 
might  have  been  litigated  or  decided,  as  an  incident 
thereof.  To  this  rule,  however,  exceptions  are  disclosed 
in  nearly  every  decision  upon  the  subject.  In  Rtickman 
V.  Union  Ry.  Co.,  45  Or.  578,  581  (78  Pac.  748,  750 :  69 
L.  R.  A.  480),  after  announcing  the  general  rule,  and 
holding  that,  when  an  action  is  upon  a  definite  claim 
or  demand,  the  former  judgment  can  only  operate  as  a 
bar  or  an  estoppel  as  against  matters  actually  litigated, 
or  questions  directly  in  issue  in  the  former  action,  Mr. 
Justice  Bean  observes:  "This  distinction  should  always 
be  kept  in  mind  in  considering  the  effect  of  a  former 
judgment  or  decree:  If  the  second  action  or  defense 
is  upon  the  same  claim  or  demand,  the  former  judg- 
ment is  a  bar  not  only  as  to  matters  actually  determined, 
but  such  as  could  have  been  litigated;  but,  if  it  is  upon 
another  claim  or  demand,  the  former  judgment  is  not 
a  bar,  except  as  to  questions  actually  determined  or 
directly  in  issue." 

Now,  measured  by  this  rule,  does  the  case  at  hand 
come  within  the  principle  first  stated,  or  within  the 
second?  It  is  obvious  that  this  action  was  not  brought 
upon  the  same  claim  as  was  determined  in  the  former 
proceeding.  In  the  divorce  suit  the  title  to  the  realty 
was  decreed  and  no  mention  made  of  any  agency  exist- 
ing between  the  parties,  or  concerning  the  collection  of 
rents,  or  of  other  money  transactions,  either  in  any  of 
the  findings  or  in  the  decree;  but  their  respective  rights 
to  realty  owned  by  each  were  mentioned,  ascertained, 
and  decreed.  We  must  assume  therefore  the  other  fea- 
tures were  not  involved,  from  which  it  follows  that  no 
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question  is  entitled  to  be  presented  in  this  action  relative 
thereto.  The  title  to  that  property  was  settled,  and 
plaintiff  now  seeks  to  recover  for  moneys  coming  into 
defendant's  hands  growing  out  of,  but  segregated  from, 
such  property. 

Taylor  was  not  the  tenant  of  his  wife,  but  her  agent. 
"Where  the  wife  has  a  separate  estate,  and  the  husband 
takes  possession  of  it,  and  manages  it  for  her,  he  becomes 
her  general  agent,  and  as  such  is  accountable  to  her  for 
the  income,  profits,  or  interest  which  he  makes  by  use 
of  the  property."  Oliver  v.  Hammond,  85  Ga.  323  (11 
S.  E.  655) ;  Grubbe  v.  Grubbe,  26  Or.  363  (38  Pac.  182). 
This  is  not  an  attempt  to  collect  rents  from  defendant 
for  property  claimed  by  him,  but  to  compel  him  to  pay 
over  moneys  collected  as  plaintiff's  agent,  for  her  use 
and  benefit,  which  is  as  separate  and  distinct  from  the 
land  itself  as  would  have  been  grain  severed  from  the 
soil  and  sacked  and  stored  in  a  warehouse,  or  horses,  or 
cattle,  or  even  promissory  notes.  A  case  analogous,  in 
that  it  involves  some  of  the  principles  thus  illustrated, 
is  that  of  Gentry  v.  Pacific  Live  Stock  Co.,  45  Or.  233 
(77  Pac.  115),  in  which  it  was  held  that  a  determination 
of  the  effect  of  a  contract  under  which  (lentry  entered 
into  possession  of  the  realty  did  not  constitute  an  adjudi- 
cation respecting  the  hay  cut  thereon  by  Gentry,  and 
so  held  notwithstanding  the  hay  was  cut  under  the  con- 
tract construed,  and  reference  thereto  made  in  the  plead- 
ings in  the  original  suit.  See  Gentry  v.  Pacific  Live  Stock 
Co.,  45  Or.  233  (77  Pac.  115) ;  Pacific  Live  Stock  Co.  v. 
Gentry,  38  Or.  275  (61  Pac.  422:  65  Pac.  597).  In  the 
former  case,  this  court,  in  referring  to  the  decision  in 
the  equity  suit  on  this  feature,  holds :  "The  decree  was 
a  final  adjudication  as  to  the  right  of  the  company  to 
maintain  the  suit,  and  is  a  bar  to  a  subsequent  prosecu- 
tion of  another  suit  by  it  against  Gentry  upon  the  claim 
or  demand.  In  an  action  between  the  same  parties  upon 
a  different  claim  or  demand,  however,  it  can  operate 
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as  a  bar  or  estoppel  only  as  to  matters  in  issue  and 
which  were  actually  litigated  and  determined.  La  Follett 
V.  Mitchell,  42  Or.  465  (69  Pac.  916:  95  Am.  St.  Rep. 
780) ;  Cromwell  v.  County  of  Sac,  94  U.  S.  351  (24  L. 
Ed.  195).  Neither  the  title  to  the  hay  grown  on  the 
disputed  premises  nor  the  question  of  the  rights  of  the 
respective  parties  thereto  was  in  issue  in  the  former  suit, 
or  litigated  or  determined  thereby.  The  only  question 
was  the  right  of  the  live  stock  company  to  enjoin  and 
restrain  Gentry  from  violating  the  contract  alleged  in 
the  complaint,  and  from  trespassing  on  the  premises  and 
interfering  with  its  possession  and  right  thereto." 

12.  It  is  clear  therefore  that  the  question  here  pre- 
sented comes  within  the  exception  quoted  from  Ruck- 
man  v.  Union  Ry.  Co.,  45  Or.  581  (78  Pac.  748:  69 
L.  R.  A.  480),  and  that  the  decree  in  the  divorce  suit 
is  not  a  bar  to  this  action,  unless  defendant  is  entitled 
to  and  can  establish  by  extrinsic  evidence  that  the  mat- 
ters here  involved  were  there  presented  for  consideration, 
and  under  the  issues  could  have  been,  and  were  intended 
to  have  been,  litigated,  which  feature  will  hereinafter  be 
considered.  This  is  an  action  between  the  same  parties, 
and,  while  it  relates  to  matters  incident  to  the  realty, 
the  title  to  which  was  formerly  determined,  it  is  evident 
that  it  was  neither  litigated  in  the  former  proceeding, 
nor,  so  far  as  appears  from  the  records,  was  it  necessary 
that  it  should  have  been  brought  into  that  suit.  More- 
over, there  is  some  doubt  whether  even  the  land  itself 
was  properly  involved.  Bender  v.  Bender,  14  Or.  353 
(12  Pac.  713) ;  Weher  v.  Weber,  16  Or.  163  (17  Pac. 
866).  But,  for  the  reasons  hereinbefore  given,  the  title 
thereto  must  be  conclusively  deemed  to  have  been  settled, 
and  the  decree  as  there  entered  is  the  law  of  this  case 
so  far  as  it  affects  such  property. 

In  Glenn  v.  Savage,  14  Or.  567,  573  (13  Pac.  442), 
Mr.  Justice  Strahan,  after  holding  the  judgment  in  that 
case  to  be  a  bar,  because  the  matters  involved  were  in 
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issue  in  the  former  proceeding,  says :  "There  is  no  dis- 
pute as  to  the  principle  of  law  that  an  issue  once  deter- 
mined in  a  court  of  competent  jurisdiction  cannot  be 
again  litigated,  and  may  be  opposed  as  an  effectual  bar 
to  any  further  litigation  of  the  same  matter  by  parties 
and  privies.  The  contention  is  as  to  its  correct  applica- 
tion. *  *  In  Caperton  v.  Schmidt,  26  Cal.  479  (85  Am. 
Dec.  187),  it  is  said:  'It  will  be  seen,  from  the  rule 
as  above  stated,  that  the  matter  adjudicated,  to  become 
as  a  plea  a  bar,  or  as  evidence  conclusive,  must  have 
been  directly  in  issue,  and  not  merely  collaterally  litigated. 
It  must  be  a  fact  immediately  found  according  to  the 
pleadings — ^not  that  on  which  the  verdict  was  merely 
based — a  fact  in  issue  as  distinct  from  a  fact  in  contro- 
versy.' "  It  is  manifest,  from  the  part  we  have  italicized, 
that  the  claims  involved  could  not  have  been  determined 
in  the  divorce  suit,  and  these  views  are  in  harmony  with 
Section  748,  B.  &  C.  Comp.,  which  reads: 

"That  only  is  deemed  to  have  been  determined  by  a 
former  judgment,  decree,  or  order  which  appears  upon 
its  face  to  have  been  so  determined,  or  which  was  actually 
and  necessarily  included  therein  or  necessary  thereto." 

They  are  also  consonant  with  the  principles  enunciated 
in  the  following  cases:  White  v.  Ladd,  41  Or.  324,  333 
(68  Pac.  739:  93  Am.  St.  Rep.  732);  La  Follett  v. 
Mitchell  42  Or.  465  (69  Pac.  916:  95  Am.  St.  Rep.  780) ; 
Pacific  Biscuit  Co.  v.  Dugger,  42  Or.  513,  517  (70  Pac. 
523) ;  Hoover  v.  King,  43  Or.  281  (72  Pac.  880) ;  Case- 
day  V.  Lindstrom,  44  Or.  309  (75  Pac.  208) ;  Heilner 
V.  Smith,  49  Or.  14,  17  (88  Pac.  299) ;  Roots  v.  Boring 
Junction  Lbr.  Co.,  50  Or.  298,  318  (92  Pac.  811:  94 
Pac.  182) ;  Young  v.  Young,  53  Or.  365  (100  Pac.  656). 

The  case  of  Caseday  v.  Lindstrom  is  analogous  to  the 
one  under  consideration  so  far  as  it  relates  to  the  first 
cause  of  action  therein.  In  that  case  the  plaintiff  and 
defendant  had  formerly  been  husband  and  wife.  The 
husband  procured  a  divorce  on  the  ground  of  cruel  treat- 
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ment,  and  was  awarded  one-third  interest  in  the  defend- 
ant's real  property,  and  in  that  proceeding  there  was 
involved  and  placed  in  issue  by  the  pleadings  a  certain 
45-acre  tract  of  land.  The  decree  awarding  the  divorce 
and  one-third  interest  in  defendant's  realty  was  silent 
as  to  the  ownership  of  the  45-acre  tract.  Later  the 
defendant  in  that  suit  brought  an  action  against  the 
plaintiff  therein  upon  two  causes  of  action.  It  was 
averred  in  the  first  cause  of  action  that  the  plaintiff 
during  her  coverture  loaned  to  the  defendant,  her  former 
husband,  $420,  which  he  agreed  to  pay,  and  that,  in 
addition  thereto,  he,  as  her  agent,  collected  and  received 
sums  of  money  belonging  to  her  aggregating  $672,  none 
of  which  had  been  paid.  As  a  second  cause  of  action, 
she  alleged  that  she,  during  her  coverture,  sold  to  her 
husband,  the  defendant,  the  45-acre  tract  of  land  above 
alluded  to  for  a  certain  sum '  specified,  which  he  had 
neglected  to  pay.  Judgment  was  demanded  accordingly, 
and  trial  had,  resulting  in  a  judgment  in  her  favor  for 
$498.10  upon  the  first  cause  of  action,  and  $1,061.50 
upon  the  second  cause,  from  which  an  appeal  was  taken. 
In  passing  upon  the  legal  phases  of  the  controversy,  this 
court  held  that  the  matters  connected  with  the  second 
cause  of  action  were  litigated  in  the  former  proceedings, 
for  which  reason  the  judgment  roll  offered  in  evidence, 
showing  that  fact,  was  admissible,  and  by  reason  of 
which  the  cause  was  reversed  and  remanded.  It  will 
be  observed,  however,  that  the  cause  was  not  reversed 
on  account  of  the  claim  asserted  in  the  first  cause  of 
action,  which  claim,  so  far  as  we  can  discover  from  an 
examination  of  the  briefs  (volume  176,  p.  178),  is  identi- 
cal in  principle  with  the  first  cause  of  action  involved 
here.  From  an  examination  of  the  opinion,  it  will  be 
observed  that  the  court  does  not,  as  a  matter  of  law, 
question  plaintiff's  right  to  maintain  her  first  cause  of 
action,  nor  in  any  way  indicate  that  it  was  adjudicated 
in  the  former  proceeding;  and,  as  an  inspection  of  the 
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issues  presented  by  the  briefs  therein  reveals  that  there 
was  no  mention  of  moneys  there  involved,  it  is  evident 
that  it  was  the  intention  of  the  court  to  recognize  that 
this  claim  was  neither  incident  to,  nor  litigated  in,  the 
divorce  proceedings,  and  that  the  plaintiff  could,  as  a 
matter  of  law,  maintain  an  action  for  the  recovery 
thereof;  the  court,  so  far  as  the  first  cause  of  action 
there  presented  was  concerned,  passing  only  upon  the 
admission  of  evidence. 

There  is  this  difference,  however,  if  it  may  be  termed 
such,  between  the  first  cause  of  action  in  the  Caseday 
case  and  the  one  under  consideration :  There  the  money 
had  and  received,  for  which  judgment  was  sought,  did 
not  grow  out  of  the  real  estate,  but  was  for  money  col- 
lected that  was  due  her  from  other  parties.  Here  the 
money  involved  was  collected  for  rents  from  property 
and  for  the  sale  of  property  to  which  plaintiff  at  one 
time  held  the  legal  title,  but  to  which,  when  the  transac- 
tion complained  of  took  place,  she  held  the  equitable  title. 
It  then  remains  to  be  seen  whether  this  distinction  affects 
the  legal  status  of  the  claim.  That  an  action  for  money 
had  and  received  may  be  maintained  where  one  sells 
property  belonging  to  another  and  fails  to  account  for 
the  money  received  therefor  appears  well  settled  (4  Cyc. 
320:  27  Cyc.  860),  and,  as  above  stated,  under  our 
Code  such  rights  between  husband  and  wife  in  this 
respect  are  no  different  than  between  other  persons. 
This  confronts  us  with  the  inquiry  as  to  whether  the 
fact  that  the  party  receiving  the  money  holds  the  legal 
title,  and  the  person  for  whom  collections  were  made  the 
equitable  title,  can  affect  the  remedy.  It  has  been  well 
said  that:  "An  action  for  money  had  and  received  is 
an  equitable  action  governed  by  equitable  principles.  *  * 
It  may  in  general  be  maintained  whenever  one  has  money 
in  his  hands  belonging  to  another,  which,  in  equity  and 
good  conscience,  he  ought  to  pay  over  to  that  other." 
27  Cyc.  849;  Peterson  v.  Foss,  12  Or.  81  (6  Pac.  397) ; 
Homefius  v.  Wilkinson,  51  Or.  45  (93  Pac.  474). 
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It  has  been  held  that  an  action  for  money  had  and 
received  cannot  be  maintained  against  one  who  receives 
the  rent  of  land  while  in  possession  under  a  claim  of 
title  adverse  to  plaintiff.  This  holding  is  on  the  theory 
that,  if  it  appears  that  the  title  is  held  adversely,  no 
implied  agreement  to  pay  the  rent  to  another  can  arise; 
but,  where  the  possession  is  not  adverse,  the  true  owner 
is  entitled  to  recover  the  rents  received  by  another.  27 
Cyc.  865.  The  mere  fact  that  plaintiff  held  only  the 
equitable  title  during  the  time  when  the  rents  were  col- 
lected does  not  make  it  necessary  that  she  resort  to  a 
court  of  equity  for  the  adjustment  of  the  claim,  especially 
as  in  this  case,  where  the  amount  can  readily  be  ascer- 
tained and  involves  no  intricate  accounts.  Bresnahan  v. 
Nugent,  106  Mich.  459  (64  N.  W.  458) ;  Harty  v.  Teagan, 
150  Mich.  77  (113  N.  W.  594).  "It  is  true  that  the  title 
to  land  cannot  be  tried  in  an  action  of  assumpsit  for 
money  had  and  received,  and,  for  that  reason,  rents 
which  have  been  received  under  an  adverse  holding  can- 
not be  recovered  by  the  rightful  owner  in  this  form  of 
action;  but,  where  the  possession  is  not  adverse,  the 
true  owner  is  entitled  to  recover  the  rents  which  have 
been  received  by  another.  In  such  case  it  is  money  had 
and  received  to  the  use  of  the  owner;  and,  as  the  person 
to  whom  the  rent  was  paid  would  be  compelled  to  account 
in  equity,  he  may  also  be  held  responsible  in  the  equitable 
action  for  money  had  and  received."  Price  v.  Pickett, 
21  Ala.  741,  743. 

The  question,  then,  as  to  plaintiff's  right  to  recover 
for  the  rents  collected  by  defendant  during  the  time 
when  she  held  the  legal  title,  including  the  period  when 
she  was  the  holder  only  of  the  equitable  title,  depends 
upon  whether  the  defendant  was  in  possession  of  the 
Athena  property  adversely  to  her.  Plaintiff  claims  that 
defendant  was  acting  as  her  agent.  This  defendant 
denies;  but  there  was  evidence  sufficient  to  go  to  the 
jury  on  that  subject.    The  question  whether  a  husband 
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or  wife  may  hold  adversely  to  each  other  is  involved  in 
much  doubt,  for  the  presumption  is  that  the  possession 
of  husband  and  wife  inures  to  the  benefit  of  the  one 
holding  the  legal  title.  Ramsey  v.  QuUlen,  5  Lea  (Tenn.) , 
184.  On  this  point — ^which  is  suggested  by  the  fourth 
assignment  of  error — defendant  admits  in  his  answer,  in 
effect,  that  plaintiff  was  the  owner  of  the  property,  and 
seeks  to  avoid  responsibility  by  averring  that  she  received 
payment  in  trade  at  the  store  of  her  tenant,  to  Septem- 
ber 1,  1904;  and  the  denials,  when  construed  together, 
amount  merely  to  a  denial  that  he  collected  any  rent 
prior  to  the  date  mentioned,  and  a  declaration  to  the 
effect  that  such  as  he  collected  since  has  been  paid. 
Defendant  first  attempts  to  deny,  but  subsequently 
admits,  by  implication  at  least,  the  same  facts  by  pleading 
payment  in  a  specified  manner — ^by  disbursements  for 
improvements,  taxes,  store  accounts,  etc.  This  eliminates 
from  the  case  any  question  as  to  whether  defendant, 
during  the  time  he  collected  the  rents,  and  other  moneys, 
was  claiming  title  adversely  to  plaintiff. 

13.  An  application  of  the  principles  announced  as  the 
law  in  the  following  cases  clearly  settles,  contrary  to 
appellant's  contention,  the  question  relative  to  the  admis- 
sion of  the  records  in  the  former  suit,  including  all 
extrinsic  proof  and  parol  evidence  offered  to  explain 
what  was  formerly  adjudicated  respecting  matters  not 
there  in  issue.  Packet  v.  Sickles,  5  Wall.  580  (18  L. 
Ed.  550) ;  Russell  v.  Place,  94  U.  S.  606,  608  (24  L.  Ed. 
214) ;  Manny  v.  Harris,  2  Johns.  (N.  Y.)  24  (3  Am. 
Dec.  386) ;  Smith  v.  McCool,  16  Wall.  560  (21  L.  Ed. 
324) ;  Garwood  v.  Garwood,  29  Cal.  521 ;  Taylor  y.  Dvstin, 
43  N.  H.  493;  King  v.  Cliase,  15  N.  H.  9  (41  Am.  Dec. 
675) .  To  admit  extrinsic  evidence  for  the  purpose  offered 
would  be.  to  recognize  a  right  to  establish  an  adjudication 
of  facts  not  within  the  issues,  hence  not  "consistent 
with  the  record."  If,  as  contended,  the  decision  upon 
the  title  to  the  lots — ^to  which  reference  was  made  in 
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the  pleadings  in  the  former  proceeding — was  not  proper, 
and  the  court's  action  thereon  was  erroneous,  much 
stronger  then  must  be  the  reason  for  holding  that  the 
matters  here  involved,  which  were  not  mentioned,  could 
not  have  been  adjudicated,  and,  if  not  entitled  in  law 
to  have  been  considered,  certainly  extrinsic  evidence  can- 
not be  admitted  to  show  either  a  consideration  or  deter- 
mination thereof,  and  error  cannot  be  predicated  thereon. 

14.  In  support  of  the  points  presented  by  assignments 
5,  12,  and  13,  it  is  argued  that  the  court  erred  in  not 
permitting  the  defendant  to  show  that  the  rent  of  the 
building  was  applied  in  payment  of  store  accounts 
run  by  and  for  the  family,  in  the  store  of  the  tenant, 
and  in  refusing  to  admit  proof  of  moneys  expended  by 
defendant  in  improvements,  taxes,  etc.  The  sections  of 
the  statute  above  alluded  to  with  reference  to  the  rights 
of  married  women  only  defined  and  established  her  status 
with  reference  to  a  rule  of  property,  and  contain  no  lan- 
guage by  which  the  common-law  rule  of  liability  incident 
to  the  support  of  a  family,  or  as  to  moneys  expended  upon 
the  wife's  property  by  her  husband  without  her  request, 
may  be  affected.  "Although  a  wife's  estate  is  secured  to  her 
separate  use,  the  husband's  common-law  duty  to  maintain 
her  during  coverture  and  to  provide  family  necessaries 
still  remains,  *  *  and,  without  an  agreement  on  her 
part  to  pay  for  necessaries  or  household  supplies,  she 
will  not,  in  the  absence  of  an  express  statutory  provision 
bind  her  separate  estate,  or  be  personally  liable."  21  Cyc. 
1444;  Moore  v.  Copley,  165  Pa.  294  (30  Atl.  829:  44  Am. 
St.  Rep.  664)  ;  Oliver  v.  Hammond,  85  Ga.  323  (11  S.  E. 
657) ;  Harrison  v.  Taylor,  (Ky.)  43  S.  W.  723;  Nelson  v. 
Spaulding,  11  Ind.  App.  453  (39  N.  E.  168) ;  Chester  v. 
Pierce,  33  Minn.  370  (23  N.  W.  539)  ;  Dodge  v.  Knowles, 
114  U.  S.  430  (5  Sup.  Ct.  1197:  29  L.  Ed.  144). 

15.  Under  the  provisions  of  Section  5239,  B.  &  C. 
Comp.,  the  husband  and  wife,  or  either  of  them,  are 
chargeable  with  the  family  expenses,  and  may  be  sued 
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jointly  in  relation  thereto.  This  section,  however,  wa» 
intended  for  the  protection  of  creditors  of  the  husband 
and  wife,  and  not  to  change  the  common-law  rule  respect- 
ing their  liability  as  between  each  other  concerning  such 
matters.  Neither  the  line  of  questioning  excluded  by  the 
court,  nor  the  offer  of  proof  made,  tended  to  show  an 
express  contract  on  the  part  of  plaintiff  to  pay  the  family 
account  run  at  the  store,  or  to  offset  the  same  against 
rent  charged  the  tenant;  nor  does  it  appear  that  it  was 
the  purpose  of  the  inquiry,  or  of  the  proffered  testimony, 
to  show  an  express  agreement  to  that  effect.  In  the 
absence  of  such  express  agreement,  only  the  tenant  could 
have  successfully  asserted  a  claim  against  her.  There 
is  nothing  in  the  Code  to  indicate  that  defendant  could 
avail  himself  of  any  liability  created  by  statute  between 
a  wife  and  third  parties.  If  defendant,  as  plaintiff's 
agent,  rented  the  building  to  the  merchant  tenant,  and 
made  arrangements  to  apply  the  rent  on  the  family 
account,  it  was  not  within  his  authority  from  his  prin- 
cipal to  do  so,  and  amounted  merely  to  the  application 
of  funds  collected  for  his  principal  to  the  cancellation 
of  an  obligation,  for  which,  so  far  as  he  and  his  prin- 
cipal (his  wife)  were  concerned,  he  was  liable.  To 
illustrate:  Assume  A.  and  B.  were  partners,  and  A. 
purchases  from  C.  goods  for  which  as  between  the  part- 
ners A.  is  under  obligation  to  furnish,  and  A.  settles 
with  C.  out  of  individual  funds  in  his  hands  belonging 
to  B.  Could  it  legally  be  held  that,  because  it  happened 
to  be  an  instance  where  C.  could  hold  the  partnership 
for  the  goods  purchased,  A.  would  not  have  to  account 
to  B.?  Certainly  not.  So  it  is  here.  While  under  the 
Code  the  merchant  tenant  could  hold  either  on  the  ac- 
count, this  privilege  in  no  way  entitled  defendant  to  use 
his  wife's  individual  funds  to  cancel  an  account  which 
as  between  them  the  law  imposes  upon  him  individually 
to  provide  for. 

16.  Nor  can  the  agency   under  which  defendant  is 
alleged  to  have  been  acting  in  running  the  property,  in 
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the  absence  of  a  showing  of  ratification  to  that  effect, 
be  held  to  include  the  making  of  improvements  or  the 
payment  of  taxes,  or  other  disbursements  thereon,  or 
in  connection  therewith.  She  is  bound  only  by  his  acts 
within  the  scope  of  his  authority.  21  Cyc.  1240.  Nor 
does  mere  acquiescence  or  silence  suffice;  it  must  appear 
that  her  acts  were  clear  and  definite.  No  offer  is  made 
of  proof  to  such  effect,  and  without  such  offer  defendant 
was  not  entitled  to  introduce  evidence  tending  to  show 
that  the  proceeds  received  from  the  rent  were  expended 
either  on  family  accounts,  or  for  improvements.  21  Cyc. 
1426;  Geary  v.  Hennessy,  9  111.  App.  17;  In  re  Sturte- 
vant's  Estate,  61  Conn.  465  (23  Atl.  826) ;  Scott  v.  Ford, 
52  Or.  288  (97  Pac.  99).  The  testimony  offered  and 
rejected  was  not  entitled  to  go  to  the  jury  unless  offered 
for  such  purpose,  and  so  connected  with  the  proof  last 
indicated  as  to  disclose  either  such  express  authority, 
or  a  ratification  of  the  alleged  disbursements. 

Assignments  16  and  17  relate  to  instructions  requested 
but  refused,  and  to  instructions  given  by  the  court,  to 
which  exceptions  are  taken,  and  involve  only  such  points 
as  are  above  determined. 

17.  From  these  views  I  am  of  the  opinion  that  no 
errors  prejudicial  to  defendant  are  disclosed  by  the  rec- 
ord, and  the  judgment  of  the  circuit  court  should,  accord- 
ingly, be  affirmed. 

But  my  Associates  are  of  the  opinion  that  the  provision 
in  the  decree  in  the  divorce  proceedings  for  the  benefit 
of  the  wife,  granting  her  a  money  allowance  and  specific 
real  property,  was  with  the  evident  intent  of  the  court 
that  such  allowance  should  amount  to  a  division  of  the 
property  accumulated  by  their  joint  efforts  during  cover- 
ture, and  a  settlement  of  all  rights  growing  out  of  the 
use  of  such  property,  and  that,  after  final  adjudication 
in  the  Supreme  Court,  both  parties  having  acquiesced 
therein  and  accepted  the  benefits  thereof,  they  must  now 
be  deemed  to  have  finally  settled  and  quieted  all  claims 
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theretofore  existing  between  them  respecting  such  prop- 
erty, and  arising  therefrom;  but,  as  it  is  admitted  by 
defendant  that  certain  rents  have  been  received  by  him 
since  the  making  of  his  deed,  plaintiff  is  entitled  to 
recover  to  that  extent. 

They  conclude  therefore  that  the  cause  should  be 
remanded  for  such  further  proceedings  as  may  not  be 
inconsistent  with  their  views  as  thus  announced,  and  so 
direct.  Reversed:  Rehearing  Denied. 


Submitted  on  briefs  September  28,  decided  October  5,  rehearing  denied 

October  2n.  1909. 

KESIiEB  V.  NICE. 

[104  Pac.  2.] 

AppBAii  AND  Erbob— "Final  Decbee." 

1.  The  "final  decree''  In  partition,  within  Section  6,  Article  VII,  Constltn- 
tion  of  Oregon,  limiting  the  review  hy  the  Supreme  Oourt  of  decisions  of  the 
circuit  court  to  those  that  are  final,  is  that  entered  on  confirmation  of  the 
report  of  referees. 

Appeal,  and  £bbob— DisMissAii—WANT  of  Jubisdiction. 

2.  It  being  patent  from  the  face  of  the  record  that  the  decree  In  partition 
is  interlocutory,  the  court  will  of  its  own  motion  dismiss  the  appeal  therefrom 
for  want  of  jurisdiction. 

From  Washington :  James  U.  Campbell,  Judge. 

Statement  by  Mr.  Justice  Slater. 

The  plaintiffs,  Abraham  L.  Kesler,  Mary  J.  Kesler, 
John  Kesler,  Elizabeth  Kesler,  Charles  Kesler  and  Anna 
Kesler,  brought  this  suit  against  Charles  W.  Nice,  Bessie 
Nice,  Nora  Wilhelmson  and  John  Wilhelmson,  for  parti- 
tion of  a  lot  in  the  city  of  Forest  Grove,  and  allege  that 
four  of  them  and  two  of  the  defendants  are  the  owners 
in  fee  simple  and  tenants  in  common  thereof ;  that  on  the 
lot  there  is  a  small  house,  so  situated  that  the  premises 
cannot  be  divided  and  the  several  shares  allotted  to  the 
persons  entitled  thereto. 

The  answer  denies  that  the  plaintiffs  have  any  interest 
in  the  lot,  and  affirmatively  avers  that  the  defendants  are 
the  sole  owners  thereof,  and  prays  for  a  dismissal  of  the 
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suit.  The  cause  was  submitted  to  the  trial  court  upon  a 
stipulation  of  the  parties  as  to  the  facts,  and  on  July  27, 
1909,  an  interlocutory  decree  was  rendered  by  the  court 
establishing  the  rights  of  the  parties  in  conformity  with 
the  averments  of  the  complaint,  and  directing  a  sale  of 
the  property  by  a  referee  named  therein.  The  defendants 
have  attempted  to  appeal  from  this  decree. 

Dismissed. 

Submitted  on  briefs  under  the  proviso  of  rule  16  of 
the  Supreme  Court,  50  Or.  580  (91  Pac.  XII). 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  W.  M.  Langley  &  Son. 

For  respondent  there  a  brief  over  the  name  of  Afr. 
Henry  T.  Bagley. 

Mr.  Justice  Slater  delivered  the  opinion  of  the  court 

1.  The  jurisdiction  of  this  court  to  review  the  decisions 
of  the  circuit  court  is  expressly  limited  to  such  as  are 
final  decisions.  Section  6,  Article  VII,  Constitution  of 
Oregon.  Finality,  therefore,  must  be  put  to  the  suit  by 
the  circuit  court  before  an  attempt  can  properly  be  made 
to  have  the  decision  therein  revised  in  this  court.  Shirley 
V.  Birch,  16  Or.  1,  4  (18  Pac.  344) ;  Conrad  v.  Packing 
Co.,  84  Or.  337  (49  Pac.  659:  52  Pac.  1134:  57  Pac.  1021). 
And  it  has  been  settled  in  this  court  that  in  suits  for 
partition  the  only  decree  that  is  by  the  statute  declared 
to  be  "effectual  forever,"  and  "binding  and  conclusive," 
and  therefore  final,  is  that  entered  upon  confirmation  of 
the  report  of  referees.  All  orders  or  decrees  in  the 
regular  course  of  proceedings  prior  to  that  time  are 
merely  interlocutory.  Sterling  v.  Sterling,  43  Or.  201 
(72  Pac,  741) .  This  is  the  only  final  decree  contemplated 
by  the  statute,  and  the  only  one  from  which  an  appeal 
will  lie.    Bybee  v.  Summers,  4  Or.  354. 

2.  No  objection  to  the  jurisdiction  of  the  court  has 
been  suggested  by  any  of  the  parties,  but  the  want  of 
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jurisdiction  is  patent  upon  the  face  of  the  record;  and, 
the  subject-matter  of  the  suit  involving  the  title  to  realty, 
it  is  the  duty  of  the  court,  at  any  stage  of  the  proceedings, 
when  the  want  of  jurisdiction  appears,  to  refuse  to  pro- 
ceed further,  and  to  dismiss  the  appeal.  Evans  v.  Chris- 
tian,  4  Or.  375;  McKay  v.  Freeman,  6  Or.  449,  453; 
State  V.  McKinnon,  8  Or.  487,  492.  The  record  should  show 
affirmatively  the  proper  taking  of  all  steps,  and  the  exist- 
ence of  all  the  facts  necessary  to  confer  jurisdiction  upon 
the  appellate  court.    2  Cyc.  1025. 

Since  the  printed  abstract  upon  which  the  cause  is 
being  submitted  by  stipulation  of  the  parties,  in  lieu 
of  the  transcript,  shows  that  the  decree  is  interlocutory, 
and  not  final,  the  appeal  must  be  dismissed,  and  it  is 
so  ordered.  Dismissed. 


Argued  October  80,  decided  October  M,  1000. 

IN   RE   SAGE. 
YORAN   v.  SAGE. 

[104  Pac.  4S8.] 

Ekinbnt    Doma in  —  Petition    for    Road— Gateway  —  Expense   of 
Fencing. 

1.  Laws  1876.  p.  26  (HlU^s  Ann.  Laws  1808,  §  4076),  provided  for  the  opening  of 
"roads  of  public  easement/*  Laws  1800,  page  104  (Section  4000,  B.  A  O.  Comp.), 
provided  for  a  county  road  thirty  feet  wide,  or  a  gateway  not  less  than  ten  nor 
more  than  thirty  feet  wide.  Laws  1006,  p.  260,  5  20,  provided  that  a  board  of 
county  viewers  should  locate  the  road,  and  as  amended  by  Laws  1007,  p.  266. 
provided  for  a  road  not  exceeding  sixty  feet  wide,  or  a  gateway  not  less  than 
ten  nor  more  than  thirty  feet  wide,. to  be  viewed  out  and  located  by  a  board  of 
county  viewers.  Held,  that  where  a  county  road  "and"  gateway  were  peti- 
tioned for,  but  the  lower  courts  recognized  the  proceedings  to  be  for  the 
establishment  of  a  gateway,  and  not  for  an  open  road,  and  so  established  it, 
the  expense  of  fencing  the  road  was  not  an  element  of  the  damages  suffered 
by  the  owners  of  the  land  through  which  the  road  passes. 

Costs— Dependent  on  Statute— Special  Proceedings. 

2.  Where  a  special  proceeding  for  the  condemnation  of  land  for  public 
purposes  is  provided  by  statute,  and  no  provision  is  made  for  recovery  of 
costs,  none  can  be  awarded;  but,  where  the  question  of  damages  has  been 
tried  out  as  In  an  ordinary  action  at  law,  the  general  laws  on  the  subject  of 
the  costs  will  prevail,  so  that  where  In  such  case  the  decision  of  the  circuit 
court  has  been  affirmed  on  appeal,  respondent  is  entitled  to  costs. 

From  Lane:   Lawrence  T.  Harris,  Judge. 
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This  was  a  proceeding  commenced  in  the  county  court 
of  Lane  County,  Oregon,  by  S.  A.  Sage  and  Ella  V.  Neal, 
for  the  purpose  of  obtaining  a  road  and  gateway  from 
their  premises  across  the  lands  of  D.  E.  Yoran,  J.  W. 
Kays,  and  David  Linn.  From  an  order  and  judgment 
establishing  a  road  and  gateway  and  awarding  damages 
to  Yoran,  Kays  and  Linn,  they  appealed  to  the  circuit 
court,  and  from  the  judgment  there  rendered,  they  again 
appeal.  Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  Woodcock  &  Potter,  with  an  oral  argument  by 
Mr.  Edwin  O.  Potter. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Williams  &  Bean,  with  an  oral  argument  by 
Mr.  John  M.  Williams. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Lane  County,  Oregon,  assessing  damages  in  favor  of 
applicants  in  a  proceeding  establishing  a  road  of  public 
easement.  The  petition  of  Sage  and  Neal,  for  the  estab- 
lishment of  a  road  and  gateway  was  filed  in  such  court, 
on  July  5,  1907,  under  the  provisions  of  section  20  of 
the  road  law  of  1903  (Laws  1903,  pp.  262,  269),  as 
amended  by  the  act  of  1907   (Laws  1907,  p.  255). 

The  petitioners  pray  for  the  location  and  establishment 
of  "a  county  road  and  gateway,  not  less  than  10  nor  more 
than  30  feet  wide,  and  that  the  same  be  30  feet  wide, 
from  the  residence  and  timber  of  your  petitioners," 
namely,  from  lots  4  and  5,  and  6  and  7,  in  section  20, 
township  18  S.,  range  3  W.,  to  the  county  road  near  the 
northwest  comer  of  lot  10  in  section  17.  Upon  the  same 
day  the  county  court  ordered  the  board  of  county  road 
viewers  to  "view  out  and  locate  a  county  road  and  gate- 
way, not  less  than  10  nor  more  than  30  feet  wide,'' 
as  prayed  for,  and  to  assess  the  damages  that  may  be 
sustained  thereby.     On  July  30,  1907,  the  viewers  filed 
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their  report,  to  the  effect  that  they  had  selected  the  route, 
described  in  the  report  as  "the  proposed  road  of  public 
easement,  30  feet  wide,"  and  assessed  the  damages  to 
Yoran,  Kays,  and  Linn  at  $100,  and  recommended  "that 
the  parties  praying  for  the  road  be  required  to  only  keep 
up  gates  on  property  lines."  Thereafter,  on  August  9,1907, 
the  county  court  made  an  order  "that  the  said  roadway 
and  gateway  be,  and  the  same  is  hereby  established 
according  to  said  report  and  the  survey,"  and  allowed 
Yoran,  Kays,  and  Linn  damages  in  the  sum  of  $100,  which 
was  paid  to  the  court,  and  the  court  ordered  that  gates  be 
established  and  maintained  on  property  lines,  from  which 
order,  for  the  allowance  of  damages,  Yoran,  Kays,  and 
Linn  appealed  to  the  circuit  court,  where  the  issue,  as 
to  the  amount  of  damages  suffered  by  them,  by  reason 
of  the  establishment  of  such  road  and  gateway,  was  tried 
before  a  jury,  resulting  in  a  verdict  in  their  favor  of 
$98.20.  From  the  judgment  thereon,  and  for  costs  against 
them,  Yoran,  Kays,  and  Linn  appeal  to  this  court. 

1.  There  are  but  two  questions  for  consideration,  viz  : 
Whether  the  expense  of  fencing  the  roadway  should 
have  been  submitted  to  the  jury,  as  an  element  of  the 
damages;  and  whether  the  costs  were  properly  awarded 
against  appellants.  In  order  to  understand  the  elements 
involved  in  the  question  of  damages  it  is  well  to  under- 
stand the  history  of  the  law  providing  for  such  road  or 
gateway.  The  original  law  was  enacted  in  1876,  and 
provided  only  for  "roads  of  public  easement"  (Laws  1876, 
p.  25;  Hill's  Ann.  Laws  1892,  §  4075),  which  only  con- 
templated an  open  public  road.  In  1899  (Laws  1899, 
p.  164  [Section  4966  B.  &  C.  Comp.])  this  law  was 
amended ;  the  only  change  being  to  provide  for  "a  county 
road  thirty  (30)  feet  in  width,  or  a  gateway  not  less 
than  10  nor  more  than  30  feet  in  width,"  instead  of  "a 
road  of  public  easement."  The  law  of  1903  (Laws  1903, 
p.  262)  is  only  an  amendment  of  the  act  of  1899;  the 
change  being  that  the  board  of  county  viewers  shall 
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locate  the  road,  instead  of  the  special  viewers  provided 
in  the  original  law.  It  must  be  noticed  that  the  amend- 
ment of  1899  does  not  provide  for  "a  roadway  and  gate- 
way," but  for  a  county  road  30  feet  wide,  or  a  gateway 
not  less  than  10  nor  more  than  30  feet  wide.  If  a  county 
road  is  petitioned  for,  then  is  must  be  an  open  road,  ano 
must  be  fenced,  and  this  raises  the  question  for  the 
viewers  to  determine  the  damages  to  the  owner  of  the 
land  in  consequence  of  having  his  farm  divided  by  a  fence, 
and  the  various  elements  of  inconvenience  arising  there- 
from, as  well  as  the  value  of  the  land  taken.  Terunlliger 
V.  Multnomah  County,  6  Or.  295;  Putnam  v.  Douglas 
County,  6  Or.  328;  (25  Am.  Rep.  527).  If  the  fence 
must  be  built  and  maintained  by  the  owner  of  the  land, 
this  also  would  be  for  their  consideration,  but  possibly 
by  the  terms  of  section  24  of  the  act  of  1903  (Laws  1903, 
p.  270)  the  expense  of  building  and  maintaining  the 
fence  would  be  a  charge  upon  the  land  to  which  the 
easement  is  apurtenant.  That  question,  however,  is  not 
before  us.  If  a  gateway  is  petitioned  for,  no  fencing  is 
contemplated,  and  the  only  element  of  damages  would  be 
the  value  of  the  land  taken  and  the  loss  and  inconvenience 
occasioned  by  travel  over  the  land ;  the  erection  and  main- 
tenance of  the  gates  being  at  the  expense  of  the  petitioner. 
In  Lesley  v.  Klamath  County,  44  Or.  491  (75  Pac.  709) 
and  Shannon  v.  Malheur  County,  48  Or.  617  (87  Pac. 
1045) ,  it  is  held  that  the  petitioner  should  pray  for  one 
of  the  other  of  these  roads,  and  not  for  both,  as  was  done 
in  this  case.  Nor  should  it  be  for  a  "road  or  gateway." 
But  if  the  petition  is  in  the  disjunctive,  the  court  shall 
determine  which  may  be  considered.  However,  the  regu- 
larity of  the  proceeding  in  this  case  has  not  been  ques- 
tioned. An  appeal  from  the  assessment  of  damages  only 
is  taken,  and  both  the  county  court  and  the  circuit  court 
recognized  the  proceeding  as  for  the  establishment  of  a 
gateway  and  not  an  open  road,  and  so  established  it. 
Therefore  the  expense  of  fencing  cannot  be  considered 
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as  an  element  of  damages,  because  none  is  contemplated. 

2.  As  to  the  question  of  costs,  it  is  said  in  McCall  v. 
Marion  County,  43  Or.  540  (73  Pac.  1031:  75  Pac.  140), 
that  where  a  special  proceeding  for  condemnation  of  land 
for  public  purposes  is  provided  by  statute,  and  no  pro- 
vision is  made  for  recovery  of  costs,  they  cannot  be 
awarded.  This  rule  would  apply  to  the  special  proceeding 
to  condemn.  But  in  allowing  the  costs  in  that  case  it 
is  said,  that  when  the  question  of  damages  must  be  tried 
out  as  in  an  ordinary  action  at  law,  the  general  laws 
on  the  subject  of  costs  will  prevail;  and,  that  being  the 
situation  here,  respondents  were  entitled  to  their  costs. 

The  judgment  of  the  lower  court  is  affirmed 

Affirmed. 


Argued  October  18,  decided  October  20,  1900. 
McCOY   v.  CROSSFIEIjD. 

[104  Pac.  42B.] 

Appeal  and  Brbob—Cboss- Appeals-Failure  to  Take. 

1.  Where  no  cross-appeal  is  taken,  respondent  cannot  be  heard  to  ques- 
tion the  sufficiency  of  the  flndlnss  and  decree  of  the  court  below,  though  the 
case  is  of  an  equitable  nature. 

Pabtnebship^Pbrsonal  Liability— Violation  of  Agrbbmbnt. 

2.  Where  a  partner,  in  violation  of  an  express  acrreement  not  to  extend 
credit  to  relatives,  advances  money  from  the  partnership  funds  or  sells 
partnership  goods  to  an  impecunious  relative,  he  is  personally  liable  for  the 
account. 

Partnership— Dissolution— Liability— Pbbsonal  Account. 

8.  Where,  upon  the  dissolution  of  a  partnership,  one  of  the  partners  was 
indebted  to  the  firm  upon  his  private  account,  he  was  chargeable  with  the 
full  amount  of  the  debt,  notwithstanding  the  fact  that  the  purchaser,  at  the 
receiver's  sale  of  the  assets  and  accounts  of  the  firm,  was  the  other  partner. 

From  Sherman:    Edwin  V.  Littlefield,  Judge. 

This  is  a  suit  by  E.  O.  McCoy  against  George  N. 
Crossfield  for  an  accounting  and  dissolution  of  partner- 
ship. Defendant  being  dissatisfied  with  the  decree  ren- 
dered in  the  circuit  court,  appeals.  There  was  a  motion 
to  dismiss  the  appeal  on  account  of  the  failure  of  appellant 
to  file  his  abstract,  as  required  by  the  statute  and  rules 
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of  this  court.     By  a^eement  the  motion  was  heard, 
together  with  the  argument,  on  the  merits.    Affirmed. 

For  appellant  there  was  a  brief  with  an  oral  argument 
by  Mr.  John  B.  Hosford. 

For  respondent  there  a  brief  over  the  names  of  Messrs, 
Huntington  &  Wilson,  with  an  oral  argument  by  Mr. 
Bela  S.  Huntington. 

Mr.  Justice  McBride  delivered  the  opinion  of  the  court 
We  think  that  defendant  has  sufficiently  excused  his 

failure  to  file  the  abstract  in  this  case,  and  the  motion  to 

dismiss  will,  therefore,  be  overruled. 

1.  Plaintiff  contends  that,  as  equity  cases  are,  by  stat- 
ute,  tried  de  novo  in  this  court,  he  is  entitled  to  ask  for 
a  decree  in  his  favor  for  a  greater  sum  than  was  allowed 
in  the  court  below,  and  much  of  the  discussion  here  has 
been  in  regard  to  items  claimed  by  plaintiff  and  dis- 
allowed by  the  lower  court.  Plaintiff  took  no  cross-appeal, 
and  under  the  previous  holding  of  this  court,  to  which 
we  still  adhere,  he  cannot  be  heard  to  question  the  suffi- 
ciency of  the  decree,  but  must  be  deemed  satisfied  with 
the  findings  and  decree  below.  Shook  v.  Colohan,  12  Or. 
239  (6  Pac.  503) ;  Shirley  v.  Burch,  16  Or.  83  (18  Pac. 
351 :  8  Am.  St.  Rep.  273) ;  Thornton  v.  Krimbel,  28  Or. 
271  (42  Pac.  995) ;  Cooper  v.  Thomason,  30  Or.  162  (45 
Pac.  296) ;  Goldsmith  v.  Elwert,  31  Or.  539  (50  Pac.  867) ; 
Board  of  Regents  v.  Hutchinson,  46  Or.  57  (78  Pac.  1028) . 

2.  This  brings  us  to  a  consideration  of  the  objections 
made  by  defendant  to  the  findings  of  the  court  below. 
One  objection  is  to  the  finding,  charging  defendant  with 
the  balance  of  an  account  owing  to  the  firm  by  J.  B. 
Crossfield,  defendant's  father.  The  testimony  of  plain- 
tiff was  to  the  effect  that  defendant  agreed,  at  the  time 
the  partnership  was  formed,  that  he  would  conduct  the 
business  according  to  plaintiff's  wishes.  This  seems  rea- 
sonable, in  view  of  the  fact  that  defendant  had  very 
little  capital,  and  plaintiff  was  a  man  of  considerable 


Oct.  1909]  McCoy  v.  Crossfibld.  598 


r 


wealth,  whose  name  alone  was  sufficient  guaranty  that 
the  firm's  obligations  would  be  met.  It  is  evident  that 
what  business  standing  the  Oregon  Trading  Company 
had,  was,  to  a  great  extent,  due  to  plaintiff's  connection 
with  the  business.  Plaintiff  testifies  that  he  and  defendant 
agreed  that  they  would  not  credit  relatives,  and  if,  in 
violation  of  that  express  agreement,  defendant  saw  fit 
to  advance  money  from  the  partnership  funds  or  sell 
partnership  goods  to  an  impecunious  relative,  the  court 
violated  no  rule  in  equity  in  holding  him  accountable  for 
his  violation  of  the  partnership  agreement. 

3.  The  next  objection  is  that  the  court  erred  in  charging 
defendant  with  the  whole  of  his  own  private  account 
with  the  firm,  instead  of  only  one  half  of  it.  A  large 
part  of  defendant's  private  account  had  not  been  charged 
upon  the  books.  Whether  this  was  the  fault  of  defendant 
or  the  negligence  of  the  bookkeeper  is  not  material,  as 
it  is  conceded  that  the  court  found  correctly  the  amount 
of  these  purchases.  The  firm  was  insolvent,  and  plaintiff 
became  a  purchaser,  at  the  receiver's  sale,  of' the  assets 
and  accounts  of  the  firm.  Beyond  question  the  account  of 
defendant  passed  by  this  sale,  and  plaintiff  had  the  same 
right  to  enforce  it  against  him  as  any  other  person  buying 
it  would  have  had.  If  there  had  been  no  sale  of  assets, 
the  same  result  would  have  ensued.  Upon  a  dissolution, 
each  partner  becomes  chargeable  with  all  the  debts  and 
claims  he  owes  or  is  accountable  for,  to  the  partnership, 
with  all  interest  accruing  upon  the  same  debts  and  claims. 
Story,  Partnership,  (5  ed.)  §  348;  PheUm  v.  Hutchinson, 
62  N.  C.  116  (93  Am.  Dec.  602). 

The  decree  of  the  lower  court  is  affirmed. 

Affirmed. 
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Submitted  on  briefs  October  90.  decided  November  0. 1900. 

WIIiliETT  V.  KINNET. 

[104  Pac.  710.] 

Logs  AND  Logging— LiBNS— Conversion  of  Logs  -  actions— Pi^bading. 

1.  Under  Section  87,  B.  A  O.  Oomp.,  providing  that  in  pleading  a  Judgment 
facts  conferring  jurisdiction  need  not  be  stated,  a  complaint  based  on  Section 
60OS,  making  a  person  rendering  impossible  of  identification  logs  on  which 
there  is  a  lien  liable  to  the  lienholder.  which  alleges  that  the  lien  on  the  logs 
was  duly  foreclosed  In  a  suit  instituted  for  that  purpose,  need  not  allege  the 
facts  showing  the  validity  of  the  lien;  the  validity  having  been  presumably 
established. 

Loos  AND  Logging— LiBNS—Ck>HVBR8iOH  of  Logs— Actiohs— Plbadino. 

5.  A  complaint  based  on  Section  660S,  B.  A  O.  Gomp.,  making  a  person  who, 
without  the  consent  of  the  lien  claimant,  renders  impossible  of  identification 
any  logs  on  which  there  is  a  Hen  liable  to  the  lienholder,  which  alleges  that 
defendants,  fraudulently  conniving,  conspiring,  and  confederating  to  cheat 
and  defraud  plaintiff  out  of  his  labor  and  lien  security,  destroyed  and 
removed  all  of  the  logs  and  rendered  the  same  impossible  of  identification, 
and  appropriated  the  same  to  their  own  use,  sufficiently  negatives  the  con* 
sent  of  plaintiff  to  the  removal  as  against  a  demurrer. 

Appkal  and  Erbob— Dbniai.  of  Motion  fob  Nonsuit— Rbvibw. 

8.  The  denial  of  a  judgment  of  nonsuit  will  not  be  reviewed  on  appeal 
unless  it  appears  from  the  bill  of  exceptions  that  all  the  testimony  offered 
at  the  time  the  motion  for  nonsuit  was  interposed  has  been  brought  up 
for  examinination,  and,  when  this  is  not  done,  it  will  be  presumed  in  favor  of 
the  judgment  that  there  was  sufficient  evidence  to  warrant  a  submission. 

Evidence— Sufficiency. 

4.  A  plaintiff  having  the  burden  of  proof  in  a  civil  action  must  introduce 
such  testimony  as  will  reasonably  show  his  right  of  recovery,  but  he  need  not 
prove  his  case  beyond  a  reasonable  doubt,  and,  where  the  evidence  produced 
by  the  respective  parties  does  not  preponderate  in  favor  of  plaintiff,  the  jury 
must  find  for  defendant. 

Evidence- Suffioibnoy. 

6.  Where  the  evidence  Is  equally  balanced,  or  so  close  as  to  make  it  doubt- 
ful which  party  has  presented  the  greater  weight  of  evidence,  the  verdict 
should  be  against  the  party  having  the  burden  of  proof,  but  the  mere  fact 
that  the  evidence  of  plaintiff  leaves  the  jury  in  doubt  as  to  what  the  amount 
of  the  verdict  should  be,  does  not  require  a  finding  for  defendant. 

Logs  and  Logging— Liens  on  Logs. 

0.  Under  Section  609S.  B.  A  C.  Comp.,  making  one  rendering  Impossible  of 
identification  logs  on  which  there  Is  a  Hen  liable  to  the  lienholder  for  dam- 
ages to  the  extent  of  the  sum  secured,  a  defendant  appropriating  to  his  own 
use  logs  subject  to  a  lien  In  favor  of  another,  and  the  value  of  the  logs  exceed 
or  equal  the  value  of  the  Hen,  is  liable  to  the  lienholder. 

From  Coos :  James  W.  Hamilton,  Judge. 
Statement  by  Mr  Chief  Justice  Moore. 
This  is  an  action  by  W.  E.  Willett  to  recover  damages 
for  the  alleged  removal  of  personal  property  that  was 
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subject  to  a  logger's  lien.  The  complaint  averred,  in 
effect,  that  at  all  the  times  stated  therein  the  defendants, 
E.  M.  Ward  and  Fred  HoUister,  were  partners  under  the 
firm  name  of  the  Ward  Logging  Company ;  that  an  agree- 
ment was  consummated  whereby  the  defendant,  L.  D.  Kin- 
ney, stipulated  to  pay  plaintiff  $1  per  1,000  feet  for  cutting 
saw  logs  from  certain  land  in  Coos  County,  and  a  like 
sum  per  100  lineal  feet  for  cutting  piles  therefrom ;  that 
pursuant  to  such  contract,  the  plaintiff  between  February 
7,  1908,  and  March  21st  of  that  year,  cut  from  the  land 
specified,  saw  logs  and  piles,  stating  the  quantity  of  each, 
for  which  Kinney  promised  to  pay  him  $104,  but  had  only 
discharged  $21  thereof;  that  $83  thereby  remained  due, 
to  secure  the  pajonent  of  which  the  plaintiff  on  or  about 
April  21,  1908,  filed  a  verified  claim  of  lien  on  the  logs 
and  piles  so  cut,  which  notice  was  duly  recorded;  that, 
in  October,  1908,  by  consideration  of  the  circuit  court 
of  that  county,  in  a  suit  by  the  plaintiff  herein  against 
the  defendant  Kinney,  a  decree  was  duly  rendered  fore- 
closing the  lien,  and  there  was  then  determined  to  be  due 
Willett  thereon  the  sum  of  $128.50,  including  costs  and 
disbursements,  of  which  decree  the  plaintiff  is  the  owner ; 
that  no  part  of  the  sum  so  awarded  has  been  paid ;  that 
by  virtue  of  the  labor  so  performed,  and  of  the  filing, 
recording,  and  foreclosing  of  the  lien,  the  plaintiff  is 
the  owner  of  a  special  interest  in  the  logs  and  piles  to 
the  extent  of  $128.50 ;  that  such  timber  was  then  reason- 
ably worth  a  sum  largely  in  excess  of  all  lien  claims 
thereon;  that  the  defendants,  fraudulently  conspiring  to 
cheat,  wrong,  and  defraud  the  plaintiff,  removed  all  of 
such  logs  and  piles,  rendering  the  same  impossible  of 
identification,  whereby  the  plaintiff  was  damaged  in  the 
sum  of  $128.50. 

A  demurrer  to  the  complaint,  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action, 
was  overruled,  whereupon  Ward  and  Hollister  filed  an 
answer  which  denied  the  material  averments  of  the  com- 
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plaint,  and  for  a  separate  defense  alleged  that  after  April, 
1908,  Ward  bought  of  Kinney,  who  was  the  owner  thereof, 
the  logs  and  piles  described  in  the  complaint;  that  Ward 
agreed  with  Kinney  and  the  plaintiff  herein,  and  also 
with  F.  T.  Barton,  who  claimed  some  interest  in  the 
timber,  to  pay  for  all  the  timber  which  he  should  take, 
the  stipulated  prices  for  cutting  the  logs  and  piles;  that 
he  received  certain  quantities  thereof  valued  at  $61.28, 
one  half  of  which  sum  was  due  the  plaintiff  and  the 
remainder  belonged  to  Barton,  and  on. account  of  which 
the  plaintiff  had  received  all  but  $8.28,  which  prior  to 
the  commencement  of  this  action  was  tendered  to  him, 
and  a  like  sum  offered  to  Barton,  but  each  refused  to 
accept  the  same. 

A  reply  put  in  issue  the  allegations  of  new  matter  in 
the  answer,  and,  the  cause  being  tried,  judgment  was 
rendered  as  demanded  in  the  complaint,  and  the  defend- 
ants, who  filed  an  answer,  appeal.  Affirmed. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr,  J.  H.  Guerry  and  Mr,  A.  H,  DcUrymple. 

For  respondent  there  was  a  brief  with  an  oral  argument 
by  Mr.  N.  C.  McLeod, 

Opinion  by  Mr.  Chief  Justice  Moore. 

It  is  contended  that  an  error  was  committed  in  over- 
ruling the  demurrer.  This  action  is  based  on  a  clause 
of  the  statute  which  provides  generally,  that  if  any  person 
without  the  express  consent  of  the  lien  claimant,  render 
impossible  of  identification  any  saw  logs  or  piles  upon 
which  there  is  a  lien,  such  person  shall  be  liable  to  the 
lienholder  for  damages  to  the  extent  of  the  sum  so  secured. 
Section  5692,  B.  &  C.  Comp.  It  is  argued  that  the  com- 
plaint having  stated  that  the  plaintiff  between  February 
7,  1908,  and  March  21st  of  that  year,  performed  labor  in 
cutting  saw  logs  and  piles,  he  must  necessarily  have  fin- 
ished his  work  on  the  timber  on  or  before  March  20, 1908, 
and,  as  the  plaintiffs  primary  pleading  avers  that  the 
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lien  was  filed  on  or  before  April  21,  1908,  the  allegation 
does  not  show  that  the  notice  was  filed  within  the  30 
days  prescribed  (Section  5683,  B.  &  C.  Comp.),  nor  is 
it  averred  that  the  acts  complained  of  were  done  "with- 
out the  express  consent  of  the  person  entitled  to  such 
lien,"  as  required  by  the  statute  (Section  5692,  B.  &  C. 
Comp.),  and  hence  the  demurrer  should  have  been  sus- 
tained. 

1.  It  will  be  remembered  that  the  complaint  alleges 
that  the  lien  was  duly  foreclosed  in  a  suit  instituted  for 
that  purpose  from  which  averment,  in  an  independent 
action,  it  will  be  inferred  that  the  validity  of  the  lien 
was  thereby  established  (Section  87,  B.  &  C.  Comp.), 
and  hence  it  was  unnecessary  to  set  forth  in  the  com- 
plaint the  facts  which  the  law  inferred.  Bliss,  Code 
Plead.  §  176;  Rutenic  v.  Hamakar,  40  Or.  444,  450  (67 
Pac.  196). 

2.  It  must  be  admitted  that  the  complaint  should  have 
been  framed  in  conformity  with  the  language  of  the 
statute,  and  averred  that  the  logs  and  piles  were  removed 
by  the  defendants  "without  the  express  consent  of  the 
person  entitled  to  such  lien."  Section  5692,  B.  &  C. 
Comp.  The  allegation,  however,  in  the  complaint  that 
the  defendants,  "fraudulently  conniving,  conspiring  and 
confederating  *  *  to  cheat,  wrong  and  defraud  this 
plaintiff  out  of  his  labor  and  lien  security,  did  injure,  im- 
pair, destroy,  and  remove  all  of  said  saw  logs  and  piling, 
and  rendered  the  same  impossible  of  identification,  and 
appropriated  the  same  to  their  own  use,"  etc.,  negatives 
such  consent,  and  tenders  an  issue  on  that  subject.  No 
error  was  committed  in  overruling  the  demurrer. 

3.  It  is  maintained  that  an  error  was  committed  in 
refusing  to  grant  a  judgment  of  nonsuit.  The  bill  of 
exceptions  does  not  purport  to  contain  all  the  evidence 
given  at  the  trial,  but  only  the  substance  thereof.  The 
rule  is  settled  in  this  State  that  the  action  of  a  trial  court 
in  denying  a  motion  for  a  judgment  of  nonsuit  will  not 
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be  reviewed  on  appeal,  unless  it  affirmatively  appears 
from  the  bill  of  exceptions  that  all  the  testimony  intro- 
duced at  the  time  the  motion  was  interposed  has  been 
brought  up  for  examination,  and,  when  this  is  not  done, 
it  will  be  presumed  in  favor  of  the  judgment  of  the 
lower  court  that  there  was  sufficient  evidence  to  warrant 
a  submission.  Schaefer  v.  Stein,  29  Or.  147  (45  Pac. 
301) ;  Thomas  v.  Bowen,  29  Or.  258  (45  Pac.  768) ; 
First  Nat  Bank  v.  Fire  Association,  33  Or.  172,  193 
(50  Pac.  568:  53  Pac.  8) ;  Carney  v.  Duniway,  35  Or. 
131,  135  (57  Pac.  192:  58  Pac.  105). 

4.  It  is  insisted  that  errors  were  committed  in  refusing 
to  charge  the  jury  as  requested,  to  wit:  (1)  "It  is  the 
duty  of  the  plaintiff  to  present  such  evidence  to  the  jury 
as  will  make  clear  his  right  to  recover."  (2)  "If  the 
evidence  of  the  plaintiff  leaves  the  jury  in  doubt  as  to 
what  the  amount  of  the  verdict  should  be,  then  you 
should  find  for  the  defendants."  (3)  "If  you  should 
not  be  able  to  determine  from  the  evidence  beyond  a 
reasonable  doubt  as  to  what  the  amount  of  the  verdict 
should  be,  then  you  should  find  for  the  defendants." 
The  burden  of  proof  was  imposed  on  the  plaintiff,  making 
it  incumbent  upon  him  to  introduce  such  testimony  as 
would  reasonably  show  his  right  of  recovery.  If  the 
evidence  produced  by  the  respective  parties  does  not  pre- 
ponderate in  favor  of  the  plaintiff,  the  jury  should  find 
for  the  defendants. 

5.  In  the  trial  of  civil  actions,  though  the  verdict  is 
necessarily  based  on  the  weight  of  the  evidence,  the  plain- 
tiff, unless  his  cause  of  action  is  admitted  by  the  answer, 
is  required  to  introduce  testimony  which  reasonably  tends 
to  show  a  right  to  recover  his  demand  or  some  part 
thereof.  Absolute  certainty  is  rarely  possible  when  the 
determination  of  an  issue  rests  upon  testimony,  and,  this 
being  so,  the  omission  of  the  word  "reasonably"  as  quali- 
fying the  phrase  "will  make  clear,"  as  used  in  the  first 
request,  makes  the  demand  for  that  part  of  the  charge 
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objectionable,  and  no  error  was  committed  in  refusing 
to  give  it. 

"If  the  evidence,"  says  a  text-writer,  "is  equally  bal- 
anced, or  so  close  as  to  make  it  doubtful  which  party  has 
presented  the  greater  weight  of  evidence,  then  the  ver- 
dict should  be  against  the  party  on  whom  rests  the 
burden  of  proof,  and  the  refusal  to  give  an  instruction 
to  that  effect  when  properly  requested,  is  error."  Hughes, 
Inst,  to  Juries,  §  202. 

An  examination  of  the  second  requested  instruction 
will  show  that  the  language  suggested  does  not  come 
within  the  legal  principle  quoted,  and  no  error  was  com- 
mitted in  denying  the  request.  The  third  request  demands 
a  measure  of  proof  "beyond  a  reasonable  doubt,"  which 
degree  of  evidence  is  not  required  in  the  trial  of  civil 
actions,  and  hence  the  petition  for  the  instruction  was 
properly  denied. 

6.  An  exception  having  been  taken  to  the  following  part 

of  the  court's  charge,  it  is  argued  that  an  error  was 

committed  in  instructing  the  jury  as  follows: 

"If  you  should  find  from  the  evidence  that  the  defend- 
ants appropriated  to  their  own  use  a  sufficient  number 
of  the  logs  mentioned  in  said  complaint  to  amount  to  a 
sum  of  more  or  equal  value  to  the  judgment  rendered 
in  favor  of  plaintiff  against  L.  D.  Kinney  on  the  fore- 
closure of  his  lien,  then  you  will  find  a  verdict  for  the 
plaintiff,  provided  you  find  that  the  logs  were  those 
subject  to  the  lien  of  plaintiff  as  in  the  complaint  alleged." 

This  instruction  is  within  the  issues,  is  compatible 
with  the  plaintiff's  theory  of  the  case,  and  complies  with 
the  provisions  of  the  statute  (Section  5692,  B.  &  C. 
Comp. ) ,  and  no  error  was  committed  in  this  respect. 

Other  errors  are  assigned ;  but,  deeming  them  unimpor- 
tant, the  judgment  is  affirmed.  Affirmed. 
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FETTING  V.  WINCH. 

[104  Pac.  722.] 

EXBCUTORS  AND  ADMINISTRATORS— TOBTtf—LlABri:.rTT. 

1.  An  action  does  not  lie  against  an  executor  or  administrator  in  his  rep- 
resentative character  for  a  wrongful  act  committed  by  him  while  administer- 
ing the  estate,  whereby  a  personal  injury  is  inflicted  on  another,  but  he  must 
be  sued  as  an  individual,  and  a  Judgment  against  him  personally  must  rest 
either  on  the  principle  of  retpondeat  tuperior  or  on  the  breach  of  some  duty 
amounting  to  actionable  negligence,  or  on  his  independent  tort. 

Master  and  Skrvant— "Rbspondbat  Superior." 

2.  The  maxim  of  **reapondeat  auperior^^  means  that  a  master  is  responsible 
for  the  acts  of  his  servants  where  the  particular  act  causing  the  injury  is 
within  the  scope,  and  is  done  in  the  exercise,  of  the  servant^s  delegated 
authority.  The  test  of  the  existence  of  the  relation  of  master  and  servant  is 
found  in  the  exercise  of  authority  In  appointing  the  servant.  In  directing  his 
acts,  in  receiving  the  benefits  of  his  acts,  and  in  reserving  the  power  of  dis- 
missal. 

Bxbcittors  and  Administrators— Failure  to  Disghargb  Dutibs— 

Liability. 
8.  An  executor  or  administrator  who  neglects  to  discharge  an  obligation 
imposed  by  law,  and  thereby  injures  another,  is  personally  liable  therefor. 

EXKOUTORS    and    ADMINISTRATORS— FAILURE    TO    DlSOHARGB    DUTIES— 

Liability. 
4.  An  executor  or  administrator  is  personally  liable  for  the  torts  com- 
mitted while  administering  the  estate. 

BXEOUTORS    AND    ADMINISTRATORS- FAILUKB    TO     DlSOHARGB    DUTIBS- 

Liability. 
6.  An  executor  in  possession  of  a  building  for  the  estate  employed  a  head 
Janitor,  who  engaged  two  assistants.  One  of  the  assistants  was  killed,  while 
the  other  assistant  operated  the  elevator  in  the  building.  The  head  Jan- 
itor, who  was  an  experienced  elevator  operator,  abandoned  the  work,  and 
negligently  placed  one  of  his  assistants  in  charge  thereof.  There  was  nothing 
to  show  that  the  executor  derived  or  expected  to  receive  any  advantage  from 
the  employment  of  the  head  Janitor  or  his  assistants.  There  was  no  defect  in 
the  elevator  or  machinery  connected  therewith.  Held,  that  the  executor  was 
not  personally  liable  for  the  death  of  the  assistant  Janitor. 

From  Multnomah:  Earl  C.  Bronaugh,  Judge. 

Statement  by  Mr.  Chief  Justice  Moore. 

This  is  an  action  by  Margaret  Fetting,  as  adminis- 
tratrix of  the  estate  of  her  husband,  William  F.  Fetting, 
deceased,  against  Martin  Winch,  to  recover  damages 
resulting  from  the  death  of  her  spouse.  The  facts  ad- 
mitted by  the  pleadings  or  disclosed  by  the  testimony 
are  that  Amanda  Reed  died  testate,  seised  of  real  prop- 
erty of  Third  street,  in  the  city  of  Portland,  and  also 
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was  the  owner  of  the  structure  thereon  known  as  the 
**Abington  Building."  She  designated  as  the  executor 
of  her  last  will,  the  defendant,  who  duly  qualified  as 
such,  and  took  and  retained  the  possession  and  con- 
trol of  such  building.  He  leased  the  rooms  in  the 
upper  stories  thereof  to  persons  for  whose  accom- 
modation an  elevator,  propelled  by  electricty,  was 
maintained.  The  power  was  applied  by  a  person  in 
the  cage,  who,  by  shifting  a  lever,  caused  to  it  to  come 
in  contact  with  one  or  the  other  wires  of  a  loop  which 
extended  over  pulleys  at  the  top  and  bottom  of  the  elevator 
shaft,  thereby  throwing  the  magnets  in  touch,  raising 
one  wire  and  lowering  the  other  a  short  distance,  and 
impelling  the  machinery  in  the  desired  direction.  Winch 
undertook  to  keep  the  rooms  in  the  upper  stories  cleanly, 
and  for  that  purpose  employed  Neils  Mathison  as  head 
janitor;  the  latter  engaging  as  his  assistants  Petting 
^nd  William  Reynolds.  In  addition  to  the  work  usually 
performed  by  the  under  janitors,  each  alternately  oper- 
ated the  elevator  about  two  hours  in  the  evening,  when 
the  ringing  of  a  bell  in  the  cage  announced  that  some 
person  desired  to  go  to,  or  depart  from  some  of  the  apart- 
ments. All  the  janitors  on  June  30,  1907,  were  engaged 
in  cleaning  the  elevator  shaft,  standing  on  the  top  of  the 
cage,  and  performing  the  work  as  they  descended.  Mathi- 
son operated  the  machinery  by  moving  the  wire  loop  up 
or  down  with  his  hands,  dropping  the  elevator  gradually 
by  stations  as  his  assistants  dusted  and  washed  the  walls. 
When  the  cage  reached  the  second  floor,  Mathison  got 
off,  after  having  informed  Reynolds  how  to  change  the 
wires  so  as  to  go  down,  to  stop  the  machinery  and  to 
remain  stationary.  In  a  few  minutes  after  Mathison 
left  the  elevator,  Reynolds  inquired  of  Petting  if  his  part 
of  the  work  was  finished  so  as  to  descend,  and,  having 
received  an  affirmative  answer,  Reynolds  moved  the  wire 
loop,  bringing  the  cage  to  the  proper  place,  but,  when  he 
attempted  to  stop  the  machinery,  the  elevator  suddenly 
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went  to  the  top  of  the  building,  where  it  remained.    He 

got  oflf  and  discovered  that  Fetting  was  not  on  the  cage, 

but  found  him  at  the  bottom  of  the  elevator  shaft;  and 
about  two  hours  thereafter  he  died.     Fetting  had  been 

engaged  as  a  janitor  at  the  Abington  building  about 

six  months  and  Reynolds  eighteen  days  prior  to  the 
accident.    Reynolds  had  no  knowledge  of  the  management 

of  an  elevator  except  such  as  he  had  acquired  when 
operating  the  cage  with  the  lever  on  alternate  nights. 
Until  Mathison  left  the  cage  the  help  was  ample  for  the 
work  required  of  the  janitors  where  Fetting  was  injured. 
The  complaint  alleged  that  Winch  was  in  the  exclusive 
possession  of  the  Abington  building,  and  invested  Mathi- 
son, who  "was  a  skillful  and  experienced  elevator  operator 
and  could  safely  operate  the  elevator  from  the  top,"  with 
authority  to  select,  employ  and  discharge  assistants,  there- 
by making  him  the  agent  and  personal  representative 
of  the  defendant;  that  Mathison  carelessly  abandoned 
the  elevator  and  negligently  placed  in  charge  thereof 
Reynolds,  who  had  no  experience  in  controlling  the 
machinery,  which  fact  was  known  to  the  head  janitor, 
but  was  unknown  to  Fetting;  and  that  be  reason  of 
Reynolds'  incompetency  safely  to  operate  the  elevator 
from  the  top,  and  his  lack  of  knowledge  and  skill  in 
managing  the  cage,  he  lost  control  thereof,  causing  Fet- 
ting to  miss  his  balance  and  to  be  precipitated  to  the 
bottom  of  the  shaft,  whereby  he  was  injured  and  in  con- 
sequence of  which  he  died,  setting  forth  the  facts  in 
substance  as  hereinbefore  detailed.  No  reference  is  made 
in  the  complaint  to  the  appointment  or  qualifications  of 
the  defendant  as  executor,  a  recovery  being  demanded 
against  him  personally.  The  answer  averred  such  rela- 
tion, that  Mrs.  Reed  died  seised  of  the  Abington  building, 
and  that  on  June  30,  1907,  the  defendant  was  in  posses- 
sion thereof  "for  the  said  estate";  which  facts  are  ad- 
mitted by  the  reply.    The  cause  coming  on  for  trial,  the 
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plaintiff  introduced  her  evidence  and  rested,  whereupon 
a  judgment  of  nonsuit  was  rendered,  and  she  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Enoch  B,  Dufur. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Hogue  &  Wilbur  and  Mr.  John  M.  Gearin,  with 
oral  arguments  by  Mr.  Ralph  W.  Wilbur  and  Mr.  Gearin. 

Opinion  by  Mr.  Chief  Justice  Moore. 

1.  The  question  to  be  considered  is  whether  or  not  a 
recovery  can  be  had  against  an  executor  based  on  the  evi- 
dence given  at  the  trial.  An  action  cannot  be  maintained 
against  an  executor  or  an  administrator  in  his  representa- 
tive character  while  administering  the  estate,  for  a 
wrongful  act  committed  by  him,  whereby  a  personal  in- 
jury is  inflicted  upon  ajiother.  If  liable  at  all,  as  the 
act  is  beyond  the  scope  of  his  official  authority,  he  must 
be  sued,  as  in  the  case  at  bar,  as  an  individual.  Schouler's 
Ex.  &  Adm'r,  §  385;  11  Am.  &  Eng.  Enc.  Law,  (2  ed.) 
942;  18  Cyc.  883.  A  judgment  against  an  executor 
personally  for  damages  sustained  on  account  of  a  personal 
injury  must  rest  either  on  the  principle  of  respondeat 
superior  or  on  the  breach  of  some  duty  amounting  to 
actionable  negligence ;  or  on  his  independent  tort. 

2.  "The  maxim  of  respondeat  superior/*  says  Lord 
Chief  Justice  Best  in  Hall  v.  Smith,  2  Bing,  156,  160, 
"is  bottomed  on  this  principle:  That  he  who  expects  to 
derive  advantage  from  an  act  which  is  done  by  another 
for  him,  must  answer  for  any  injury  which  a  third  person 
may  sustain  from  it."  The  editors  of  the  National  Re- 
porter System,  in  their  valuable  work,  Words  and  Phrases 
(volume  7,  p.  6177),  say:  "The  maxim  of  respondeat 
superior  means  that  a  master  is  responsible  for  the  acts  of 
its  servants  if  the  particular  act  causing  the  injury 
be  within  the  scope  of,  and  be  done  in  the  exercise  of 
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the  servant's  delegated  authority.  The  test  of  the  exist- 
ence of  the  relation  of  master  and  servant  is  found  in 
the  exericse  of  authority  in  appointing  the  servant,  in 
directing  his  acts,  in  receiving  the  benefits  of  his  acts, 
and  in  reserving  the  power  of  dismissal" — citing  in 
support  thereof  the  case  of  Southey-n  Ry.  Co.  v.  Morrison, 
105  Ga.  543  (31  S.  E.  564,  566). 

3.  In  the  case  at  bar  the  pleadings  admit  that  on  June 
30,  1907,  the  defendant,  as  executor,  managed  the  estate 
of  Amanda  Reed  under  the  authority  of  the  county  court 
of  Multnomah  County,  and  was  in  possession  of  the 
building  "for  the  said  estate."  No  testimony  was  offered 
tending  to  show  that  Winch  was  managing  the  building 
or  leasing  any  of  the  rooms  therein  for  his  own  benfit,  or 
that  he  derived  or  expected  to  receive  any  advantage, 
profit,  or  emolument  whatever  from  the  employment  of 
the  head  janitor  or  of  his  assistants.  In  the  absence  of 
such  evidence,  it  cannot  be  legally  said  that  the  defendant 
is  individually  liable  for  Mathison's  act  in  leaving  the 
elevator  and  in  appointing  Reynolds  to  operate  it. 

When  the  law  imposes  a  duty  on  an  administrator 
or  an  executor,  and  he  neglects  to  discharge  the  obliga- 
tion thus  enjoined,  whereby  another  sustains  an  injury, 
the  personal  representative  is  liable  therefor.  Thus  in 
Blevin's  Ex'rs  v.  French,  84  Va.  81,  84  (3  S.  E.  891),  a 
hotel  was  devised  to  executors,  who,  as  trustees  were 
directed  by  the  will  to  keep  the  building  in  repair.  Be- 
tween the  curbing  on  the  premises  and  the  entrance  to 
the  hotel  was  a  cellarway  covered  by  an  area  light, 
composed  of  glass  and  iron.  French,  who  was  an  express- 
man, was  carrying  a  trunk  from  the  sidewalk  into  the 
hotel,  when  the  area  light  gave  ^  way  under  him,  and  he 
fell  and  was  injured.  To  recover  the  damages  sustained 
he  instituted  an  action,  alleging  that  executors,  being 
possessed  of  the  premises,  negligently  permitted  the  cel- 
larway to  become  and  remain  deficiently  covered,  where- 
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by  he  was  injured.  He  obtained  a  judgment,  which  was 
affirmed  on  appeal;  the  court  saying:  "It  was  the  duty 
of  the  defendant  to  keep  the  area  light  in  a  safe  and 
secure  condition,  and  this  duty,  without  any  sufficient 
excuse,  they  failed  to  perform." 

So,  too,  in  Boston  Beef  Packing  Co.  v.  Stephens,  (C.  C.) 
12  Fed.  279,  280,  the  defendants,  as  executors  and 
trustees  under  a  will,  leased  a  building  to  be  used 
as  a  storage  warehouse,  which  structure  at  the  time  of 
the  demise  was  unfit  and  unsafe  for  that  purpose,  and 
which,  in  consequence  of  such  use  of  the  tenants,  fell, 
injuring  the  plaintiff's  adjoining  building,  and  it  was 
determined  that  the  defendants  were  personally  amenable, 
the  court  saying:  "They  were  held  liable  only  to  the 
extent  that  for  their  own  profit  they  authorized  and 
sanctioned  the  acts  of  the  tenants  in  the  use  and  control 
of  their  property."  Farther  in  the  opinion  it  is  observed : 
"Whoever  for  his  own  advantage  authorizes  his  property 
to  be  used  by  another  in  such  manner  as  to  endanger 
and  injure  unnecessarily,  the  property  or  rights  of  others, 
is  answerable  for  the  consequences."  In  Donohzie  v. 
Kendall,  50  N.  Y.  Super.  Ct.  386,  390,  the  defendants, 
who  were  executors,  leased  to  the  plaintiff  some  rooms 
in  the  upper  part  of  the  house  with  the  right  to  use 
a  part  of  the  cellar.  Access  to  such  basement  was  had  by 
a  stairway  from  which  one  step  was  gone.  In  descending 
such  stairway  the  plaintiff  fell  and  was  injured  because  of 
the  absence  of  fhe  step.  She  commenced  an  action  to 
recover  the  damages  sustained,  and,  having  secured  a 
judgment  personally  against  the  defendant,  it  was 
affirmed.  In  an  agreeing  opinion,  Judge  Truax  says: 
"The  statute  *  *  placed  upon  defendants  the  duty  of 
keeping  the  stairs  in  good  repair.  This  duty  they  failed 
to  perform.  For  this  reason  I  concur."  It  would  seem 
that  the  decision  last  noted  was  affirmed  without  an 
opinion     (Donohue  v.  Kendall,  98  N.  Y.  635),  though 
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there  is  a  discrepancy  as  to  the  time  when  the  former 
judgment  purports  to  have  been  given. 

4.  There  was  no  patent  or  latent  defect  in  the  elevator, 
the  machinery,  or  in  anjrthing  connected  therewith  in 
the  Abington  building  that  the  defendant  failed  to  inspect 
or  to  keep  in  proper  repair;  and  hence  he  cannot  be 
charged  with  a  breach  of  duty  which  the  law  enjoined, 
in  consequence  of  which  the  injury  resulted.  An  executor 
or  an  administrator,  while  adminifitering  a  decedent's 
estate,  is  personally  liable  for  the  torts  which  he  may  com- 
mit whereby  another  sustains  damages.  Thus  in  Newsum 
V.  Newsum,  1  Leigh.  (Va.)  86  (19  Am.  Dec.  739),  an 
administrator  sold  a  slave,  the  property  of  others,  as  a 
part  of  an  intestate's  estate,  and  applied  the  proceeds 
in  payment  of  the  debts  of  the  estate  without  notice  of 
the  rights  of  the  true  owners,  and  it  was  held  that  he  was 
personally  liable  in  trover  by  such  owners.  In  Plimpton 
V.  Richards,  59  Me.  115,  an  action  was  instituted  against 
the  defendants  ''as  executors,"  to  recover  damages  caused 
by  raising  a  dam  whereby  the  water  of  a  stream  over- 
flowed the  plaintiff's  land,  and  it  was  ruled  that  the 
action  would  not  lie;  thereby  impliedly  holding  that  an 
executor  was  personally  liable  for  a  tort  which  he  had 
committed.  In  Mason  v.  Rhinelander,  8.  Ben.  163  (Fed. 
Cas.  N.  9,251),  an  executor  leased  land  belonging  to  an 
estate  which  abutted  on  navigable  water,  reserving  to 
himself  the  right  to  build  a  bulkhead  on  the  premises. 
He  subsequently  constructed  the  bulkhead  in  such  a  man- 
ner that  a  timber  projected  under  the  surface  of  the 
water  out  of  sight.    A  canal  boat  lying  at  the  bulkhead, 

when  the  tide  fell,  was  so  injured  by  the  protruding  log 
that  it  sank,  and  it  was  held  that  the  executor  was  per- 
sonally liable  for  the  damages  caused  by  the  faulty  con- 
struction of  the  bulkhead.  The  torts  referred  to  in  the 
three  cases  last  noted  evidently  resulted  from  the  active 
participation  of  an  executor  or  an  administrator,  thereby 
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rendering:  him  personally  liable  for  the  damages  which 
followed  from  his  willful  or  negligent  act. 

5.  In  Deschler  v.  Franklin,  20  Ohio  Cir,  Ct.  R.  56,  57, 
it  was  ruled  that  where  a  person  was  injured  by  the 
negligence  of  the  operator  while  riding  in  a  passenger 
elevator  in  an  office  building,  the  property  of  an  estate 
managed  and  controlled  by  an  executor,  such  injured 
person  cannot  recover  damages  for  such  injury  in  an 
action  against  the  executor  in  his  representative  capacity. 
In  this  case  the  plaintiff  was  injured  by  the  negligence 
of  a  servant,  who  was  employed  by  the  executor  to 
operate  the  elevator.  In  deciding  that  case,  the  court, 
in  referring  to  the  defendant,  said:  ''If  any  cause  of 
action  arises  through  his  negligence  in  managing  the 
estate,  it  must  be  against  him  personally,  and  not  against 
him  in  his  representative  capacity."  In  McCue  v.  Finck, 
20  Misc.  Rep.  506  (46  N.  Y.  Supp.  242),  the  plaintiff 
was  injured  by  a  truck  driven  by  an  employee  of  the 
defendants,  who  were  executrix  and  executor,  respectively, 
of  a  decedent's  estate.  In  an  action  against  the  defendants 
in  their  representative  capacity,  it  was  ruled  that  no 
recovery  could  be  had.  In  deciding  that  case  it  is  said : 
''The  executrix  died  after  suit  was  brought,  and,  if  any 
cause  of  action  existed  against  her,  it  abated  on  her 
death."  Further  in  the  opinion  it  is  observed:  "The 
objection  taken  to  the  form  of  the  complaint  requires  that 
it  should  be  amended  by  continuing  the  action  against 
August  Finck  individually,  with  appropriate  allegations 
to  charge  him  in  some  legal  form  with  the  negligence 
complained  of."  From  the  two  cases  last  noted  it  would 
seem  that  a  recovery  could  be  had  against  an  executor 
or  an  administrator  personally  of  the  damages  sustained 
by  another  in  consequence  of  the  negligence  of  a  servant 
of  such  personal  representative.  If,  in  those  cases,  the 
executor  or  administrator  had  expected  to  derive  some 
advantage  from  the  employees'  labor,  so  as  to  make  the 
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maxim  of  respondeat  superior  applicable,  we  admit  that 
the  conclusions  thus  reached  are  controlling.  In  the 
case  at  bar  the  evidence  does  not  show  any  active  neg- 
ligence on  the  part  of  Winch  that  would  render  him 
amenable  for  the  damages  caused  by  the  carelessness  of 
a  servant  whom  the  complaint  alleges  was  competent. 
As  the  defendant's  liability  is  personal,  he  ought  not  to 
be  held  responsible  unless  he  has  been  negligent  in  the 
discharge  of  some  duty  or  obligation  which  he  owed  to 
Fetting. 

Believing  that  the  evidence  offered  at  the  trial  was 
insufficient  to  establish  such  liability,  and  that  no  error 
was  committed  in  granting  the  nonsuit,  the  judgment  is 
affirmed.  Affibmed. 
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ABATEMENT  AND   REVIVAI.. 

Abatement  and  RByiyAii>-MATTER  in  Bar  and  Abatement— Order 
OF  Pleading— Waiver. 

In  an  action  by  a  landowner  to  recover  lands  held  under  a  tax  title, 
the  defense  that  no  tender  of  taxes  paid  has  been  made  by  plaintiff,  comes 
too  late  after  pleadlns  in  bar,  as  the  plea  in  bar  waives  the  matter  in  abate- 
ment.—i2a/7"«^y  V.  Davity  77. 

ABORTION. 

Manslaughter  in  Oommitting  Abortion.    See  Homicide,  18. 

ACTION. 

Aotions—Venitb— Corporation  s. 

1.  Under  Section  65,  B.  <fc  Comp.,  a  transitory  action  against  a  domestic 
corporation  may  be  commenced  in  the  county  where  it  has  its  principal  office, 
or  in  the  county  where  the  cause  of  action  Vkvo^e,— Cunningham  v.  Klamath 
Lake  R.  Co.  13. 

Actions— Venue  -Foreign  Corporations. 

2.  In  the  absence  of  any  statute,  a  foreign  corporation  doing  business  in 
Oregon  held  a  resident  thereof,  so  that  service  of  process  in  an  action  against 
it  may  be  made  in  the  same  manner  as  in  the  case  of  a  domestic  corporation. 
^Cunningham  v.  Klamath  Lake  Ji.  Co,  18. 

Actions— Venue— Corporations. 

8.  At  common  law,  a  corporation  may  be  sued  only  in  the  sovereignty  cre- 
ating it. — Cunningham  v.  Klamath  Lake  li.  Co.  13. 

Actions- Venue— Foreign  Corporations. 

4.  Under  Laws  1908,  p.  89,  an  action  against  a  foreign  corporation,  for  a  per- 
sonal injury  negligently  inflicted  in  another  state,  may  be  brought  in  the 
county  in  which  its  attorney  rtislden.— Cunningham  v.  Klamath  Lake  R.  Co.  18 

Actions— Foreign  Corporations— Jurisdiction. 

6.  A  foreign  corporation  may  be  sued  in  the  State  on  any  transitory  cause 
of  action,  no  matter  where  it  Avoae,— Cunningham  v.  Klamath  Lake  R.  Co.  13. 

ACTS    OF   liEaiSLATITRE. 

Constutionallty  of  Legislative  Enactments.    See  OoNSTiTUTiONAii  Law. 

Subjects  and  Titles  of  Acts.  Amending  Existing  Laws  by  Implication. 
See  Statutes,  1,  4,  5,  7,  9, 11. 

Safeguarding  Machinery  Under  Employer's  Liability  Act.  See  Master 
and  Servant. 

ADMISSIONS. 

Effect  of  In  Pleadings.    See  Pleadings,  0. 

ADVERSE   POSSESSION. 

Adverse  Possession- Public  Land— Prior  Grant. 
One  claiming  title  to  land  by  adverse  possession  for  a  period  of  ten  years 
as  against  all  persons,  but  recognizing  the  superior  title  of  the  United  States 
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Oovernment,  and  seeking  In  Rood  faith  to  acquire  that  title,  may  assert  sach 
adverse  possession  as  a«rainst  any  person  claiming  to  be  the  owner  under  a 
prior  grant.— fio0  v.  Arnold,  52. 

AGENTS   AND   AGENOT. 

See  PRIlTOIPAIi  AND  AOBNT. 

APPEAI.  AND   EBBO&. 

Appeal  and  Ebbob—Deoisions  Reviewable— Motion  to  Open  Judg- 
ment. 

1.  Where  on  a  writ  of  review  of  proceedings  of  a  justice  of  the  peace,  the 
ease  had  been  determined  by  the  circuit  court,  a  motion  by  the  defeated 
party  to  open  the  Judgment  so  as  to  require  the  justice  to  make  a  more  com- 
plete return  to  the  writ  will  be  treated  as  a  motion  for  a  new  trial,  denial  of 
which  Is  not  reviewable  except  In  case  of  manifest  abuse  of  discretion.—  White 
V.  Brown,  7. 

Appeal  and  Ebbob— Review— Pbesumptions— Oh anoe  of  Venue  in 
Justice  Ooubt. 

5.  As  It  will  be  presumed  pursuant  to  Section  788,  subd- 16,  B.  &  C.  Oomp., 
that  official  duty  has  been  performed,  where  It  Is  Impossible  to  say  from  a 
transcript  on  appeal  that  a  precinct  was  not  the  proper  district  for  the  trans- 
fer of  a  cause  In  Justice  court  on  a  change  of  venue.  It  will  be  taken  for 
granted  that  the  Justice  of  such  precinct  was  the  person  to  whom  It  was 
properly  transferred  as  the  nearest  Justice  pursuant  to  Section  2215;  that  the 
court  had  jurisdiction  of  the  subject-matter,  and  that,  as  the  answer  was 
filed,  It  also  had  Jurisdiction  of  defendant  against  whom  Judgment  was 
rendered.—  White  v.  Browne  7. 

Appeal  and  Ebbob—Rbcobd— Scope  and  Contents— Affidavits. 

8.  Affidavits  In  support  of  a  motion  to  set  aside  service  of  process,  though 
Included  In  the  transcript,  are  no  part  of  the  record  unless  Included  in  a  bill 
of  exceptions.— JfuZtnorna/i  Lumber  Cb.  v.  Weston  Basket  Oo.  22.  * 

Appeal  and  Ebbob— Pebfecting  Appeal— "Othbb  Act." 
4.  The  "other  act,"  referred  to  In  Section  549,  subd.  4,  B.  dk  O.  Oomp.,  pro- 
viding that,  where  a  party  in  good  faith  gives  due  notice  of  an  appeal,  and 
thereafter  omits,  through  mistake,  to  do  any  other  act  necessary  to  perfect 
the  appeal,  the  court  may  permit  an  amendment  or  performance  of  such  act, 
is  the  filing  of  an  undertaking  on  appeal,  an  omission  to  do  which  through 
mistake  may  be  supplied  on  application  iheretor, —Hanley  v.  Stewart,  38. 

Appeal  and  Ebbob— Pebfecting  Appeal  —  Authoeity  of  Tbial 
Ooubt. 

6.  When  an  appeal  Is  perfected,  the  authority  of  the  court  to  allow  an 
alteration  for  the  completion  of  some  act  relating  to  the  filing  of  a  proper 
undertaking  necessarily  ceases.— /fani<?|/  v.  Stewart,  38. 

Appeal  and  Ebbob— Filing  of  Teansobipt— Extension  of  Time. 

0.  An  appellant,  discovering  that  It  will  be  difficult  to  file  a  transcript 
within  the  thirty  days  limited  therefor,  may  on  application,  as  authorized  by 
Section  668,  subd.  2,  B.  dk  O.  Comp..  obtain  an  extension  before  default  occurs. 
—Hanley  v.  Stewart,  38. 

Appeal  and  Ebbob— Failube  to  File  Tbanscbipt— Effect. 

7.  Since  an  order  of  the  trial  court,  made  after  an  appeal  was  perfected, 
setting  aside  the  notice  of  appeal,  etc..  Is  a  nullity,  the  failure  to  file  a  tran- 
script within  the  time  prescribed  after  perfecting  the  appeal  operates  as  an 
abandonment  of  the  appeal.— ^aniej/  v.  Stewart,  38. 

Appeal  and  Ebbob— Notice  on  Appeal  in  Open  Coubt. 

8.  The  abstract  on  appeal,  showing  verdict  was  rendered  November  9th 
(by  mistake  for  December  0th),  contained  a  Journal  entry  that  on  December 
10th  plalntifT's  motion  "to  set  aside  the  verdict  *  *  and  the  Judgment  entered 
thereon^'  was  denied,  and  thereupon  plaintifTs  in  open  court  gave  notice:  also 
a  journal  entry  that  on  December  10th,  the  verdict  having  been  returned 
that  day,  judgment  was  rendered  for  defendant.  Held,  that  from  the  recital 
that  the  motion  was  to  set  aside  the  Judgment,  as  well  as  the  verdict,  and  the 
presumption  that  the  court,  as  was  its  duty  under  Section  201,  B.  &,  O.  Comp.. 
as  amended  by  Laws  1007.  p.  812,  9  4,  gave  Judgment  on  the  day  verdict  was 
returned,  there  was  no  doubt  that  the  judgment  was  not  given  or  entered 
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December  Ibth,  but  there  was  a  mistake  In  saoh  date,  so  that  notice  of  appeal 
In  open  court  was  not  Gflven  at  the  tlmeJudRment  was  rendered,  as  required 
by  Section  640,  B.  <fc  O.  Oomp.— -Bard«  v.  Wilson,  68. 

Appeajl  and  Error— Notice  of  Appeal— Nxgsssitt. 
0.  Notice  of  appeal  must  be  served  In  the  manner  and  at  the  time  pre- 
scribed by  the  statute  to  give  the  appellate  court  Jurisdiction  of  the  subject- 
matter;  and  the  rlirht  to  hear  and  determine  the  cause  cannot  be  fflven  by 
'consent  of  the  parties,  or  by  the  court  waiving  strict  compliance  with  the 
statute.— ^ardtf  v.  Wilsony  68. 

Appeal,  and  Error— Transcript  of  Evidence— Carbon  Copy. 

10.  The  expense  of  a  carbon  copy  of  the  transcript  of  the  evidence  on 
appeal,  field  not  a  proper  disbursement.— XritAertond  v.  Oohn  Meal  Estate  Oo.  71. 

Appeal  and  Error- Unnecessary  Matter  in  Abstract. 

11.  Under  Supreme  Court  Rule  No.  0.  cost  will  not  be  allowed  for  the  print- 
ing, in  the  abstract  of  the  record,  of  pleadings  Improperly  Included  and  hav- 
ing no  bearing  on  the  Issues  involved  on  appeal.— X^Aertonct  v.  Oohn  Real 
Estate  Oo.  71. 

Appeal  and  Error-Evidence— Transcript  on  Appeal. 

12.  Where  It  Is  contended  that  the  evidence  was  not  sufficient  to  Justify 
the  verdict,  the  transcript  on  appeal  must  show  the  objections  to  be  well 
taken,  otherwise  the  court  will  not  devote  the  time  nor  occupy  the  space  to 
discuss  it,.— State  v.  Minnick,  88. 

Appeal  and  Error—Notice  of  Appeal— Sufficiency. 

18.  Under  Laws  1809,  p.  238,  and  Laws  1901.  p.  77,  declaring  that  a  notice  of 
appeal  shall  be  sufficient  if  it  contains  the  title  of  the  cause,  the  names  of  the 
parties,  and  notice  to  the  adverse  party  or  his  attorney  that  an  appeal  Is 
taken  to  the  supreme  or  circuit  court,  as  the  case  may  be,  from  the  Judgment, 
order,  decree,  or  some  speciflc  part  thereof,  a  notice  that  defendant  Emma  G. 
Robinson  appeals  from  all  of  the  Judgment  and  decree,  excepting  those 
portions  adjudging  to  the  appealing  defendant  liens  on  the  property  described 
In  the  decree,  and  that  among  the  particular  portions  of  the  Judgment  and 
decree  from  which  this  defendant  appeals  are  those  adjudging  liens  for  any 
sums  in  favor  of  plaintifTs  or  any  of  them  against  such  property  and  from 
those  portions  giving  Judgment  for  any  sum  against  this  defendant,  was 
sufficient.— -4i*der«o/i  v.  Phegley,  102. 

Appeal  and  Error— Appeal  Bond— Conditions. 

14.  Where,  in  a  suit  to  foreclose  certain  contracts  constituting  an  equitable 
mortgage  on  mining  property,  the  court  fixed  the  value  of  the  use  of  the 
land,  and  the  amount  so  fixed  was  included  in  the  undertaking  of  appeal,  it 
was  not  defective  because  it  did  not  also  secure  the  performance  of  the 
assessment  work  required  by  the  laws  of  the  United  States  in  order  to 
save  the  property  from  forfeiture,  pending  appeal.— i4nder»on  v.  Phegley,  102. 

Appeal  and  Error— Supersedeas. 

15.  An  appeal,  though  not  perfected  until  the  expiration  of  the  time  for 
objections  to  the  sufficiency  of  the  sureties,  operated  as  a  supersedeas  from 
the  date  of  its  service  and  filing.— Hndcraon  v.  Phegley^  102. 

Appeal  and  Error— »Supersede as— Effect. 

16.  Where,  in  a  suit  to  foreclose  an  equitable  mortgage  on  mining  property, 
one  of  the  defendants  perfected  an  appeal  before  sale,  the  sherlfT  should  have 
continued  the  sale  until  after  the  time  limited  for  objections  to  appellant^s 
sureties,  and  then.  In  default  of  such  objections,  should  have  released  the 
property. — Anderson  v.  Phegley,  102. 

Appeal  and  Error— huper.skdeas—Sale  After  Appeal. 

17.  A  sale  under  a  foreclosure  decree  and  an  order  confirming  same  after 
the  perfection  of  an  appeal  by  one  of  the  defendants  are  invalid.- /Inderaon  v. 
Phegley,  102. 

Appeal  and  Error— Bill  of  Exceptions— Conclusiveness. 

18.  The  court  on  appeal  is  ))ound  by  the  bill  of  exceptions,  and  cannot  look 
outside  of  that  to  ascertain  what  took  place.— jRi««eW  v.  Oregon  R.  d'  N.  Co.  128. 

Appeal  and  Krroh— Revfkw- SmsKQUKNT  Appeal. 

19.  Where  It  was  lield  on  a  former  appeal  that  the  defense  of  adverse  pos- 
session was  not  sustained  by  the  evidence,  and  the  evidence  on  the  second 
trial  was  no  stronger  In  defendant's  favor,  that  defense  will  not  be  further 
considered  on  the  subsequent  appeal.— &«a6rooA;  v.  Ctoo*  Bay  Tee  Co.  172. 
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Appeal  and  Erkor-^udgmknts  Apfealablk— Finality. 

20.  A  Judgment  In  condemnation  proceedings  that  the  land  sought  to  be 
taken  is  appropriated  and  taken  from  defendant  by  plaintiff  on  the  dep<Mlt 
by  plaintiff  of  a  specified  sum.  and  without  reserving  anything  for  the  court's 
farther  determination,  is  a  final  judgment,  and  appealable,  though  plaintiff 
did  not  make  any  deposit.*— Ore^^on  R.  &  N.  Ob.  v.  EastUiek,  196. 

Appeal  and  Errur^Judgments  Appealable— Void  Judgements. 

21.  A  void  Judgment,  entered  at  a  time  when  the  court  is  without  Jurlsdic-' 
tlon  to  award  it.  Is  reviewable  on  appeal.— Oregon  R.  <k  N.  Oo.  v.  EatUack^  IW. 

Appeal— Defects  in  Transcripts— Correction— Time. 

22.  Under  rule  85,  20  Or.  687  (91  Pac.  XII).  providing  that,  for  the  purpose  of 
correcting  any  defect  in  the  transcript  from  the  court  below,  either  party 
may  suggest  the  same,  and  on  good  cause  shown  obtain  an  order  on  the 
proper  clerk  certifying  the  whole  or  part  of  the  record  as  may  be  required, 
an  application  for  an  order  to  supply  the  record  will  be  granted,  although  not 
made  until  after  the  motion  to  dismiss  the  appeal  has  been  submitted. — Fer- 
rari v.  Beaver  Hill  Coal  Co.  210. 

Appeal— Notice— HUFFiciENCY. 

28.  Under  Section  515,  B.  A  O.  Comp..  providing  that  a  notice  is  valid, 
though  defective  as  to  the  name  of  the  court,  etc.,  if  it  intelligibly  refers  to 
the  action,  a  notice  of  appeal  which  intelligibly  referred  to  the  action  in 
which  the  appeal  was  taken  was  valid,  though  it  was  entitled  in  the  Oircolt 
Court  of  the  United  States  for  a  certain  county  instead  of  in  the  circuit  court 
of  such  county.— i'^'errart  v.  Beaver  Hill  Coal  Co.  210. 

Appeal— Motion  to  Dismiss— Questions  Reviewable. 

24.  The  Supreme  Court  will  not  on  motion  to  dismiss  an  appeal  review  the 
action  of  the  trial  Judge  in  permitting  the  undertaking  on  appeal  to  t>e  filed 
after  the  expiration  of  the  time  allowed  by  law.— -FVrraW  v.  Beaver  Hill  OmZ 
Oo.  210. 

Appeal  and  Error  — Record— Amendment  — authority  of  Trial 
Court. 

25-  The  trial  court  may.  on  application  therefor,  and  notice  thereof  to  the 
adverse  party,  make  an  alteration  In  the  original  bill  of  exceptions,  provided 
the  amendment  is  duly  mtide,  properly  certified,  and  filed  In  the  Supreme 
Court  before  the  rendition  of  a  decision  on  the  merits.— -Ferrari  v.  Beaver  Hill 
Goal  Co,  210. 

Appeal  and  Error— Objections-Review. 

26.  Objections,  to  he  available  on  appeal,  must  be  on  the  ground  on  which 
the  error  is  predicated. — Ferrari  v.  Beaver  Hill  Coal  Oo.  210. 

Appeal  and  Error— Questions  Not  Raised  Below— Instructions- 
Request. 

27.  Though  the  evidence  of  a  negligent  act  should  have  been  taken  from 
the  Jury,  In  the  absence  of  a  request  therefor,  no  error  could  be  predicated 
because  of  the  failure  to  do  so.— iFVrrari  v.  Beaver  Hill  Oo*il  Oo.  210. 

Appeal  and  Error— Harmless  Error— Evidence— Instructions. 

28.  Where  the  court,  in  an  action  by  an  Infant  for  personal  injures,  charged 
that  no  damages  could  be  assessed  for  loss  of  time  during  minority.  It  would 
not  be  presumed  that  defendant  was  prejudiced  by  the  testimony  of  plaintiff 
as  to  the  length  of  time  he  was  able  to  work  after  the  injury  and  prior  to  the 
trial.— i^<?rrari  v.  Beaver  Hill  Coal  Co.  210. 

Appeal  and  Error— Prejudical  Error— Refusal  of  Instructions. 

29.  Where,  In  an  action  for  injuries  to  a  coal  miner  while  operating  cars 
on  an  Incline,  the  safety  of  the  Incline  >\'as  not  treated  as  an  issue  at  the  trial, 
and  the  testimony  that  the  Incline  was  In  a  reasonably  safe  condition  was  not 
questioned,  the  refusal  to  charge  that  fthere  was  no  testimony  that  the  incline 
was  not  built  In  the  usual  manner,  etc..  was  not  prejudicial. — Ferrari  v.  Beaver 
Hill  Ctoal  Co.  210. 

Appeal  and  Error— Instructions— Requests— Necessity. 

SO.  A  party  complaining  of  the  instructions  on  the  measure  of  damages, 
in  an  action  for  pt- rsonal  injuries,  which  correctly  state  the  law  as  far  as  they 
go.  must  request  additional  instructions;  and,  in  the  absence  of  such  request, 
he  cannot  urge  omissions  in  the  Instructions  as  reversible  error. — Ferrari  v. 
Beavw  Hill  Coal  Oo.  210. 

Appeal  and  Error— Dismissal  as  to  Co-defendant. 
81.  A  Judgment  against  one  defendant.  In  an  action  for  negligence,  treated 
during  the  trial  as  against  such  defendant  alone,  amounts  to  a  dismissal  as  to 
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co-defendant,  within  Sections  ISO,  181,  B.  A  O.  Oomp.,  and  defendant,  Interpos- 
ing no  objection.  Is  not  prejudiced  therehy.— Ferrari  v.  Beaver  Hill  Coal  Co.  210, 

AppKAii  AND  Brbor— Briefs— BxcusK  for  Failurk  to  FiIjB. 

82.  Engagements  In  causes  In  other  courts  afford  no  excuse  for  failure  to 
file  briefs  within  the  time  prescribed  hy  the  rules  of  isomtX,.— Flanagan  v.  Jone», 
271. 

Appeal  and  Error— Time  to  File  Brief— Excuse  for  Failure. 

88.  The  failure  of  appellant  to  file  his  brief,  due  under  rule  87.  60  Or.  688  (01 
Pac.  XII)  on  February  20th.  until  April  7th  following,  or  to  apply  for  an  exten- 
sion of  time  in  which  to  file  brief,  is  not  excused  by  a  showing  of  pressure  of 
business  on  the  part  of  his  attorney  and  a  delay  of  the  printer  ingettlng  out 
the  copy,  and  the  Judgment  will  be  affirmed.— iS^i^V^"  ▼•  Beecher,  273. 

Appeal  and  Error— Appealable  Orders— Sustaining  Demurrer. 

34.  An  appeal  does  not  lie  from  an  order  sustaining  a  demurrer  to  a  com- 
plaint: such  order  not  being  a  determination  of  the  action.— Oian^  Powder  Oo. 
V.  Oregon  Western  Ry.  Oo.  Sia. 

Appeal  and  Error— Appealable  Orders— "Action"— "Suit"— "Com- 
plaint." 

85.  A  "suit"  or  "action"  being  "the  lawful  demand  of  one's  right  In  a  court 
of  Justice"  while  a  "complaint"  is.  under  Section  07.  B.  A.  O.  Oomp.,  a  plain  and 
concise  statement  of  the  facts  constituting  the  cause  of  action  or  suit,  the 
dismissal  of  the  complaint  on  the  sustaining  of  a  demurrer  thereto  does  not 
necessarily  discharge  the  lawful  demand  son^  to  terminate  the  action  and  per- 
mit an  appeal  from  the  order  of  dismissal.— Gtan/  Powder  Oo.  v.  Oregon  Western 
Ry,  Co.  32o. 

Appeal  and  Error  —  Harmless  Error  —  Admission  of  Evidence  — 
Prejudicial  Effect. 

H0.  In  an  action  for  commissions  earned  by  the  purchase  of  land  for 
defendant,  where  plalntifT  claimed  that  the  agreement  was  to  pay  fl  an  acre 
when  he  secured  options  on  the  land  and  deposited  the  deeds  for  defendant, 
but  dcfen^nt  claimed  that  plalntifT  was  not  to  receive  any  commission  unless 
he  exercised  the  options  and  resold  the  land,  error  in  admitting  irrelevant 
testimony  that  defendant  hired  another  to  assist  plalntifT.  and  promised  to 
pay  him  a  certain  sum,  was  not  prejudicial,  where  defendant  testified  that 
such  compensation  was  also  contingent  upon  his  acceptance  of  the  options 
and  resale  of  the  land,  in  view  of  defendant's  contention  as  to  the  contract 
with  plalntifT.— AfaAon  v.  Rankin^  328. 

Appeal  and  Error— Harmless  Error— Favorable  to  Complaining 
Party. 

87.  Error,  in  an  instruction  in  assuming  as  a  fact  that  the  contract  of 
agency  was  as  contended  by  defendant,  was  favorable  to  him,  and  he  cannot 
complain  thereof. — Mahon  v.  Rankin^  328. 

Appeal— Review  of  Instructions— Record. 

88.  Where  the  evidence  is  not  in  the  record,  the  court  must  assume  that 
Instructions  correctly  stating  the  law  were  Justified  by  the  evidence  possible 
under  the  pleadings;  but.  where  no  possible  state  of  the  evidence  Justified 
the  Instructions,  the  giving  of  them  was  error.— 5to/€  v.  Jancigaj^  3«1. 

Appeal— Objections  to  Indictment— Waiver. 

89.  Under  Section  1866.  B.  A  C.Comp.,  providing  "that  the  objection  to  the 
Jurisdiction  of  the  court  over  the  subject-matter  of  the  indictment,  or  that 
the  facts  stated  do  not  constitute  a  crime,  may  be  taken  in  the  trial  under  a 
plea  of  not  guilty,  or  in  arrest  of  Judgment."  the  objection  that  the  facts 
stated  in  an  indictment  do  not  constitute  a  crime  may  be  raised  first  in  the 
appellate  court,  and  Is  not  waived  by  falling  to  demur  or  move  in  arrest  of 
Judgment  in  the  trial  court.— fiitoi*  v.  Martin^  403. 

Appeal— Review— Assignment  of  Errors. 

40.  The  objections  that  the  facts  stated  in  an  indictment  do  not  constitute 
a  crime,  or  that  the  trial  court  does  not  have  Jurisdiction  of  the  offense,  may 
be  raised  in  the  appellate  court,  though  not  assigned  as  errors.— iStote  v.  Mar- 
tin, 403. 

APPEAL— Review— Scope— Bill  of  Exceptions. 

41.  Where,  on  appeal  from  a  conviction,  there  is  no  bill  of  exceptions,  the 
sufficiency  of  the  information  Is  the  only  subject  for  review.— Stote  v.  Martin^ 
408. 
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APPKAIi  AMD  EBBOR— RKVISW—TRIAI.  DK  NOVO— EQUITY  80ITB. 

43.  Equity  lults  are  tried  de  novo  on  appeal.— Jforw  v.  WhUeomb^  412. 

Appbal  and  Kbbob— SupFiciBircY  or  Bill  op  Excbptions. 

48.  Under  Section  171.  B.  A  C.  Oomp..  providing  that  "the  objection  shall  be 
stated  with  so  much  of  the  evidence  or  other  matter  as  is  necessary  to  explain 
it,  but  no  more."  a  bill  of  exceptions  which  consists  only  of  the  entire  tran- 
■crtpt  of  the  stenoerrapher's  notes  taken  at  the  trial  is  sufficient  to  bring  up 
for  consideration  the  assignment  of  error  that  the  court  erred  in  denying 
defendant's  motion  for  a  nonsuit,  and  that  it  erred  in  refusing  a  motion  for  a 
directed  verdict  for  defendants,  as  consideration  of  those  assignments 
requires  that  the  bill  contain  all  the  evidence  before  the  court  at  the  time  the 
motion  was  made,  but  the  bill  is  not  sufficient  to  present  other  assignments  of 
error.— Bigelow  v.  ColumbUi  CMd  Mining  Cb.  451. 

Appeal   and   Ebrob  — Bill   or  Exceptions— Nbckssity  —  Waivbb  — 

POWBR. 

44.  A  bill  of  exceptions  is  required  by  statute,  and  not  by  court  rules,  so 
that  counsel  cannot  waive  a  bill  of  exceptions,  where  it  is  necessary  to  raise 
the  question  presented  for  review,  or  stipulate  to  submit  the  case  on  a  tran- 
script of  the  evidence. — Bigelow  v.  Oolun^ia  Oold  Mining  Co.  451. 

Appeal  and  Error— Briefs— Statement  or  Facts— Failure  to  Deny. 

46.  Respondent  need  not  object  to  the  statement  of  fact  made  in 
appellant^H  brief  and  does  not  assent  thereto  by  his  failure  to  deny— Bigelovc  v. 
Columbia  Oold  Mining  Co.  451. 

Appeal  and  Error— Findings— Conclusiveness. 

4A.  A  finding  of  the  trial  Judge  on  conflicting  testimony  will  not  be  dis- 
turbed on  appeal.— Ponton  v.  Washington^  479. 

Appeal— Right  to  Allege  Error. 

47.  Accused  was  not  entitled  to  claim  that  the  introduction  of  the  record 
of  his  prosecution  by  deceased,  for  conduct  unbecoming  an  attorney,  which 
was  the  cause  of  the  killing,  was  error,  where  he  himself  Introduced  the 
record  of  the  preliminary  hearing  of  the  same  charges  before  th«  grievance 
committee  of  the  Bar  Association,  which  was  substantially  the  same  as  the 
record  Introduced  by  the  State.— filtate  v.  Finch,  482. 

Appeal  and  Error— Presentation  or  Defense  Below— Limitations. 

48.  Where  a  mortgage  foreclosure  trial  proceeded  until  the  close  of  the 
mortgag€>e\s  case  without  raising  the  issue  of  limitations,  and  the  mortgagor's 
liability  was  conceded,  the  defense  of  limitations  was  waived,  and  an  answer 
subsequently  tiled  without  leave  of  court,  setting  up  the  defense  of  limita- 
tions, must  be  disregarded  on  appeal,  though  a  motion  to  strike  out  the  answer 
was  not  allowed.— -<4i«xander  v.  Munroe*  500. 

Appeal  and  Error— Instritction— Exceptions  Below. 

49.  Failure  to  instruct  in  a  criminal  case,  as  required  by  Section  10.  Article 
I,  Constitution  of  Oregon,  held  not  assignable  as  error,  unless  exception  was 
reserved.— -Sto/c  v.  Daley,  514. 

Appeal  and  Error— Law  or  the  Case. 

6().  A  Judgment  of  an  appellate  court  concerning  a  subject  not  In  issue  Is 
void  and  subject  to  collateral  attack,  and  may  be  disregarded  by  the  trial 
court;  but  It  cannot  be  so  disregarded  for  fraud  or  mere  irregularities.— TTair- 
lor  V.  Taylor,  5«0. 

Appeal  and  Error— Prior  Appellate  Determination— Law  or  the 
Case. 

61.  Where,  on  appeal  from  a  divorce  decree,  it  was  not  suggested  that  the 
holding  awarding  certain  property  to  the  wife  was  in  conflict  or  inconsistent 
with  any  of  the  Issues,  the  decree  of  the  Supreme  Court,  at  the  expiration  of 
the  time  allowed  for  rehearing,  was  not  subject  to  review  on  any  other 
appeal,  or  in  proceedings  In  any  court  in  which  the  question  might  arise,  but 
became  the  law  of  the  csi^e.— Taylor  v.  Taylor,  500, 

Api'kal  and  Error— Motion  for  Nonsuit— Review. 

52.  The  donlal  of  a  motion  for  a  nonsuit  must  be  reviewed  on  appeal  with 
reference  to  the  entire  record  submitted,  and  must  l>e  affirmed  if  the  proof 
adduced  was  admissible  and  discloses  facts  entitling  the  case  to  be  submitted 
to  the  ]ury.— Taylor  v.  Taylor.  .t()0. 

Appeal  and  Error— "Final  Decree." 

M.  The  "final  decree"  tn  partition,  within  Section  «.  Article  VII.  Constitu- 
tion of  Oregon,  limiting  the  review  by  the  Supreme  Court  of  decisions  of  the 


Index.  617 

circuit  court  to  those  that  are  final,  is  that  entered  on  confirmation  of  the 
report  of  referees,— Kesler  v.  iV<<j«,  685. 

Appkal.  and  £rror— DiSMissA^i— Want  of  Jurisdiction. 

64.  It  being  patent  from  the  face  of  the  record  that  the  decree  in  partition 
Is  interlocutory,  the  court  will  of  its  own  motion  dismiss  the  appeal  therefrom 
for  want  of  Jurisdlction.—lTctfter  v.  Ificet  585. 

Appeal  and  Error— Cross- A ppbai<~F ail urb  to  Takb. 

66.  Where  no  cross-appeal  is  taken,  respondent  cannot  be  heard  to  ques- 
tion the  sufficiency  of  the  flndinffs  and  decree  of  the  court  below,  though  the 
case  is  of  an  equitable  nature.— Are Cbi^  v.  Croaafteldt  591. 

Appeal  and  Error— Denial  of  Motion  for  Nonsuit— Review. 

66.  The  denial  of  a  judgment  of  nonsuit  will  not  be  reviewed  on  appeal 
unless  it  appears  from  the  bill  of  exceptions  that  all  the  testimony  offered 
at  the  time  the  motion  for  nonsuit  was  interposed  has  been  brought  up 
for  examination,  and.  when  this  is  not  done,  it  will  be  presumed  In  favor  of 
the  Judgment  that  there  was  sufficient  evidence  to  warrant  a  submission.— 
WilleU  V.  Kinney,  504. 

APPEABANOE. 

Appearance— "Special  Appea  rance." 

1.  A  "special  appearance"  Is  made  by  a  party  when  he  or  his  attorney 
seeks  to  obtain  from  the  court  an  order  vacating  some  proceeding  which,  it  Is 
insisted,  has  been  undertaken  by  the  adverse  party  in  an  unauthorized 
manner;  such  appearance  being  thus  limited  to  prevent  conferring  Jurisdic- 
tion of  the  person.— -Afu/inoma/i  Luinber  Co.  v.  Wwon  Basket  Oo,  22. 

Appearance— "General  Appearance." 

2.  A  "general  appearance"  is  the  voluntary  act  of  a  party  or  his  attorney, 
and  Is  efTectual  to  confer  Jurisdiction  of  the  person  ^'ithout  an  order  of  court. 
— Multnomah  Lumber  Co.  v.  Weston  Basket  Oo.  22. 

Appearance— Proceedings  Constituting  Appearance— Stipulation. 

8.  A  stipulation  extending  the  time  to  answer  in  a  suit  against  a  foreign 
corporation  signed  by  attorneys  authorized  to  represent  the  parties  and  (lied 
in  court  as  required  by  Section  1068,  B.  &  C.  Comp.,  constitutes  a  "general 
appearance"  within  Sections  63, 628, 642, 1()40. 1060,  so  as  to  subject  the  corpora- 
tion to  the  Jurisdiction  of  the  court.— MuUnoma7i  Lumber  Oo.  v.  Weston  Basket 
Oo.  22, 

Appearance— Service  of  Summons— Waiver. 

4.  A  defendant  waives  his  right  to  object  to  a  Judgment  for  want  of  proper 
service  of  summons  by  appearing  and  asking  leave  to  answer  to  the  merits.— 
Anderson  v,  McClellan^  206, 

ASSESSMENT. 

Assessment  of  Land  For  Taxes- Designation  op  Owner. 

1.  Land  should  be  assessed  to  the  holder  of  the  apparent  legal  title,  as  re- 
quired by  Section  8067.  B.  A  C  Corap.,  and  an  assessment  to  one  not  the 
owner  is  yoid.— Bradford  v.  Durham^  1. 

Assessment— When  Void. 

2.  An  assessment  of  a  tract  of  land  at  a  lump  sum  to  one  who  owns  only  a 
part  of  It  is  \oi(X.— Bradford  v.  Durham,  1. 

Assessment— Sale  For  Delinquent  Taxes— Defects. 

8.  Failure  of  the  sheriff  to  annex  to  his  return  of  delinquent  taxes  on  lands 
the  affidavit  that  he  can  find  no  goods  to  satisfy  the  same,  as  required  by 
Section  2811,  Hill's  Ann.  Laws  1892,  renders  the  tax  title  void .—^rad/ord  v. 
Durham,  1. 

Assessment  for  Expenses  of  Public  Improvements.  See  Municipal 
Corporations,  3. 

ASSiaNMENTS. 

ASSIGNMENTS  — Effect  as  Transferring  Personal  Liability  of 
Judgment  Debtor. 

1.  An  assignment  of  a  part  of  a  Judgment  adjudicating  the  personal 
liability  of  the  judgment  debtor,  transfers  to  the  assignee  a  portion  of  such 
personal  WvibiWly.— Alexander  v.  Munroe,  600. 
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ASSIGNMENT  OF  EBBOB. 

See  Affkal  and  Ebbob. 

ASSUMPTION  OF  BISK. 

ASSUMPTION  OF  Risk— Application  of.-^ 

1.  Wher«  no  contract  relation  existed  between  plaintiff,  salnsr  for  a 
personal  Injury,  and  defendant,  the  doctrine  of  assumption  of  risk,  as  dis- 
tinguished from  contributory  nefirllffence,  did  not  apply,  unless  plaintiff  knew 
and  appreciated  the  danger  and  voluntarily  put  himself  in  the  way  of  it.— 
OerUZkow  v.  Portland  Railway  Co.  1 14. 

Assumption  of  Risk— NbgLiIGBnce  of  Felixjw  Servant. 

2.  Plaintiff  and  the  other  workmen  working  on  the  engine  being  fellow 
servants,  he  assumed  the  risk  of  the  other's  negligence,  if  any.  and  the  mas- 
ter's foreman  owed  no  duty  to  caution  each  one  to  beware  of  the  operations  of 
the  others.— J5r/Mci  v.  Oregon  R.  Jc  N.  Cb.  157. 

Assumption  of  Risk— Neoessabt   Inoidbnt  of  Empi^oymknt. 

8.  The  removal  of  the  hand  rail  being  a  necessary  part  of  the  labor  to  be 
done  on  the  engine,  the  risk  of  Injury  from  its  absence  was  a  risk  assumed  by 
plaintiff.— -Srcwri  v.  Oregon  R,  <k  N.  Co.  167. 

Assumption  of  Risk— Question  for  Jury. 

4.  Whether  an  Infant  coal  miner  assumed  the  risks  incident  to  his 
employment.  Including  the  taking  of  defective  cars  to  a  shop,  field,  under  the 
evidence,  for  the  Jury.—  Iferrari  v.  Beaver  Hill  Coal  Co.,  210. 

Assumption  of  Risk— Master  and  Servant— Injury  to  Servant. 

6.  An  infant  servant  assumes  the  ordinary  hazards  and  risks  of  his 
employment  that  he,  through  his  intelligence,  knows,  or  should  know  and 
appreciate,  and  he  assumes  the  dangers  that  are  so  open  and  obvious  that  one 
of  his  age,  capacity,  and  experience  would.  In  the  exercise  of  ordinary  care, 
know  and  appreciate,— i^'errari  v.  Beaver  Hill  Coal  Co.  210. 

See  also  Master  and  Servant. 

ATTACHMENT. 

Attachment— Vacation— Traverse. 

1.  A  party  seeking  to  discharge  an  attachment  by  a  traverse  of  the  facts 
alleged,  must  deny  every  statutory  ground  alleged  In  the  procuring  affidavit 
in  as  direct  and  explicit  terms  as  if  it  were  an  answer  to  a  complaint.— -Boicr- 
man  v.  Wade^  347. 

Attachment— "  Secured  Claim  "—Mortgage  by  Non  Compos  Mentis. 

2.  Where  plaintiff's  debt  was  secured  by  the  mortgage  of  a  person  non 
compon  mentiM,  it  was  not  a  "secured  clalm"^  within  the  statute  authorizing 
attachment  (Section  290,  B.  <fe  C.  Oomp.),  providing  for  attachment  in  an  action 
on  a  contract,  express  or  Implied,  for  the  payment  of  money  not  secured  by 
mortgage,  loan,  or  pledge  on  real  or  personal  property,  or,  if  so  secured,  when 
such  has  been  rendered  nugatory  by  the  act  of  the  defendant.— -Bowman  v. 
Wade,  847. 

ATTORNEY   AND   CLIENT. 

Attorney  and  Client— Retainer  and  Authority. 

1.  An  attorney  being  authorized  by  Section  1068.  B.  &  C.  Oomp.,  to  bind  his 
client  In  any  of  the  proceedings  In  a  suit  by  his  agreement  filed  in  court,  a 
general  retainer  authorizes  an  attorney  to  admit  service  of  process  whereby 
Jurisdiction  of  the  person  of  his  client  Is  conferred.— ^ttWnomoA  iMmber  Cb.  v. 
Weston  Basket  Co.  22. 

Attorney  and  Client— Compensation— Protection  of  Lien— Remedy. 

2.  The  remedy  of  an  attorney  receiving  from  his  client,  who  had  obtained 
a  Judgment  against  a  third  person  for  a  specified  sum,  and  who  had  Instituted 
a  suit  to  subject  real  estate  to  the  payment  of  the  Judgment,  a  half  interest 
In  the  Judgment  and  in  the  security  therefor  claimed  in  the  pending  suit,  is 
only  in  equity  on  his  ceasing  to  represent  the  client  and  on  the  client  satisfy- 
ing the  Judgment  pursuant  to  a  fraudulent  settlement  with  the  third  person. 
— Alexander  v.  Munroe,  500. 
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BULL   OP  EXCEPTIONS. 

Bill  of  Exceptions— Affidavits  to  Set  Aside  Sebviob  of  Psoobss 
—Scope  and  Contents. 

1.  Affidavits  In  sapport  of  a  motion  to  set  aside  service  of  process,  though 
Included  In  the  transcript,  are  no  part  of  the  record  unless  included  In  the 
bill  of  exceptions.— AfulMoma^  Lumber  Ch.  v.  Weston  Bcuket  Co.  2*2. 

Bill  of  Exceptions— Conclusiveness. 

2.  The  court  on  appeal  Is  bound  by  the  bill  of  exceptions,  and  cannot  look 
outside  of  that  to  ascertain  what  took  place.— i2t«*e«  v.  Oregon  H.  dk  iV.  Oo.  128. 

Bill  of  Exceptions,  Sufficiency  of. 

8.  Under  Section  171,  B.  &  C.  Comp..  providing  that  "the  objection  shall  be 
stated  with  so  much  of  the  evidence  or  other  matter  as  is  necessary  to  explain 
it,  but  no  more,"  a  bill  of  exceptions  which  consists  only  of  the  entire  tran- 
script of  the  stenographer's  notes  taken  at  the  trial  is  sufficient  to  bring  up 
for  consideration  the  assignment  of  error  that  the  court  erred  in  denying 
defendant's  motion  for  a  nonsuit,  and  that  it  erred  In  refusing  a  motion  for  a 
directed  verdict  for  defendants,  as  consideration  of  those  assignments 
requires  that  the  bill  contain  all  the  evidence  before  the  court  at  the  time  the 
motion  was  made,  but  the  bill  is  not  sufficient  to  present  other  assignments  of 
error,— Bigelow  v.  Columbia  Qold  Mining  Co.  \b'A. 

Bill  of  Exokptions— Necessity— Waiver— Power. 

4.  A  bill  of  exceptions  is  required  by  statute,  and  not  by  court  rules,  so 
that  counsel  cannot  waive  a  bill  of  exceptions,  where  it  is  necessary  to  raise 
the  question  presented  for  review,  or  stipulate  to  submit  the  case  on  a  tran- 
script of  the  QSitXenc^.— Bigelow  v.  Columbia  OoUl  Mining  Qo,  io'i. 

Bill  of  Exceptions  —  Affidavits  —  Continuance  —  Denial  —  Discre- 
tion. 

6.  Refusal  of  an  application  for  a  continuance  will  not  be  disturbed  on 
appeal,  except  for  abuse  of  discretion.  Affidavits  for  continuance  cannot  be 
considered  on  appeal,  unless  made  a  part  of  the  record  by  the  bill  of  excep- 
tions.—fiilai^f  v.  Finch^  482.; 

BIIXS   AND   NOTES. 

Bills  and  Notes— Consideration— Prima  Facie  Evidence. 
A  note  itself  Is  i>rima  faeie  evidence  of  the  consideration  therefor.— ^tex- 
ander  v.  Munroe,  500. 

BOUND  ABIES. 

Boundaries-Establishment— Acquiescence. 

1.  Where  a  government  survey  made  according  to  Act  September  27, 1860, 
c.  76  (9  U.  S.  Stat.  497),  for  the  purpose  of  dividing  a  donation  land  claim 
between  a  husband  and  wife,  has  been  acquiesced  in  for  a  long  time,  it  is  con- 
clusive as  to  the  location  of  the  dividing  line,  and  such  line  is  not  changed  by 
the  location  of  a  quarter  section  line.— Bernheim  v.  Talbot,  30. 

BouN DARiES—KsTABLisnMEN'p— Official  Survey. 

2.  An  east  and  west  quarter  section  line  is  not  necessarily  the  same  as  a 
division  line  between  the  north  half  and  ttie  south  half  of  a  donation  land 
claim  of  a  husband  and  wife  divided  by  the  Surveyor  General  according  to  a 
survey  ma<lo  under  Act  September  27,  18fio.  c.  76  (»  U.  S.  Stat.  487),  because  Rev. 
St.  U.  S.  §  2396,  requires  section  linos  to  be  straight  lines  from  the  established 
corners  to  the  opposite  corresponding  corners.- iJem/i^'tm  v.  Talbot^  'SO. 

Boundaries-Establishment— Evidence. 

5.  The  rule  that  in  government  surveys  the  first  lines  and  corners  are  only 
temporary,  and,  if  the  metes  and  bounds  do  not  close,  correction  back  is  made 
by  dividing  the  error  and  moving  the  lines  and  corners  before  they  are  made 
permanent,  does  not  apply  in  retracting  permanent  surveys  to  the  extent  of 
moving  established  l)oundaries  so  as  to  include  land  not  within  the  govern- 
ment survey,  and  in  ejectment  evidence  of  such  rule  and  the  map  of  the 

S remises  involved,  made  on  such  theory,  are  not  admissible.- <8ea6roo«  v.  Coo* 
ay  Ice  Oo.  172. 

Boundaries— Location— Evidence. 

4.  The  location  of  the  beginning  point  of  a  survey  would  not  be  regarded 
as  established  by  the  testimony  of  a  witness,  who  was  present  when  the  sur- 
vey was  made,  as  to  his  recollection  of  its  location,  after  the  lapse  of  thirty- 
four  years. — Seabrook  v.  Ooo*  Bay  Ice  Co.  172. 
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BOUNDABIKS— BBGIKKIKQ  OORiriIB--LOOATION— KVIDBWCK. 

6.  Evidence  ?ield  to  show  that  the  northeast  corner  of  a  certain  lot  had 
not  been  properly  located  In  the  Whereat*s  survey,  and  could  not,  therefore, 
be  taken  as  the  starting  point  from  which  to  locate  an  angle  to  which  such 
survey  was  tied,— Seabrook  v.  Oooa  Bay  Ice  Co,  172. 

BBOKEBS. 

BBOKEB8— RKAL  ESTATE  BROKERS— SCOPE  OF  AUTHORITT. 

1.  A  real  estate  agent  Is  not  ordinarily  authorized  to  conclude  or  execute 
a  contract  of  sale,  but  merely  to  find  a  purchaser  for  the  owner,  leaving  the 
terms  and  conditions  of  sale  to  further  negotiations  betw^een  him  and  the 
purchaser.— ^/«i/ci  v.  Dowling^  40. 

Brokers— Actions  for  Compensation— Admissibility  of  Evidekck. 

2.  In  an  action  for  commissions,  claimed  to  have  been  earned  by  pur- 
chasing land  for  defendant,  where  defendant  claimed  that  plaintiff  received 
a  commission  from  the  seller  of  a  tract  in  violation  of  his  relations  as  agent, 
which  commission  plaintifT  claimed  was  received  for  defendant's  benefit  and 
by  his  authority,  evidence  was  admissible  of  the  employment  and  the  extent 
of  the  authority  of  another,  employed  by  defendant  to  assist  plaintifT  in 
securing  the  options,  who.  by  plalntlfT^s  direction,  communicated  to  defendant 
the  proposed  terms  for  the  purchase  of  the  tract  In  question,  but  the  compen- 
sation he  was  to  receive  from  defendant  was  immaterial.— Ifa/ion  v.  Hankin,S2&. 

Brokers— Authority— Question  for  Jury. 

8.  While  the  question  of  the  authority  of  an  agent  is  for  the  Jury,  where 
it  is  disputed,  the  court  should  declare  whether  a  given  act  Is  in  excess  of  the 
agent's  authority,  so  that,  in  an  action  for  commissions  for  purchasing  land 
for  defendant,  the  court  properly  instructed  that  any  payments  made  by 
plaintifT  to  sellers  in  excess  of  the  amount  limited  by  defendant  was  without 
authority.— ATa/ion  v.  Rankin^  328. 

Brokers— Actions— Pleading—Ratification. 

4.  In  an  action  for  commissions,  claimed  to  have  been  earned  by  the 
purchase  of  land  for  defendant,  where  the  latter  claimed  that  plaintiff  acted 
in  violation  of  his  agency  by  paying  a  higher  price  per  acre  than  he  was 
authorized,  etc.,  allegations  of  the  complaint  that  plaintifT  notified  defendant 
from  time  to  time  of  the  purchases,  the  purchase  price,  amounts  of  payments, 
etc.,  and  defendant,  knowing  of  the  purchases  and  terms  thereof,  ratified 
them,  as  well  as  the  allegations  of  the  reply  that  the  payments  of  the  land  in 
excess  of  the  price  thereof  were  made  with  defendant's  knowledge,  and 
ratified  by  him,  suflftciently  alleged  ratlUcation.— J/aAofi  v.  Rankin^  328. 

BITBDEN    OF   PBOOF. 

Burden  of  Proof- Sale  for  Nonpayment  of  Tax— Evidence  as  to 
Validity. 

1.  The  burden  of  proving  the  validity  of  a  tax  sale  held  to  be  on  the  assignee 
of  the  certificate  of  sale.--Rciffei'ti/  v.  Davis^  77. 

Burden  of  Proof— Contributory  Neqltoknce. 

2.  The  burden  of  proving  contributory  negligence  is  on  defendant,  and 
plaintiff  need  not  show  freedom  from  negligence.- GrenteAou;  v.  J^rtland  Jinil- 
way  Oo.  114. 

Burden  of  Proof— Evidence— "Presumption." 

8.  Under  Section  784.  B.  &  C.  Oomp.,  defining  a  presumption  as  a  deduction 
from  particular  facts.  It  will  be  presumed  that,  when  an  assault  with  Intent 
to  commit  robbery  Is  made  by  placing  the  muzzle  of  a  pistol  at  or  near  the 
body  of  a  person  from  whom  money  or  property  Is  expected  to  be  taken  by 
force,  the  weapon  so  employed  is  loaded  with  powder  and  ball,  and  Is  a 
dangerous  weapon,  and  imposes  upon  the  person  accused,  if  he  admit  the  use 
of  the  pistol,  the  burden  of  proving  it  was  not  so  ch&rKed,— Stare  v.  Parr,  31«. 

Burden  of  Proof— Pledges— Evidence  as  to   Character  of  Trans- 
action. 

4.  One  admitting  that  another  is  the  owner  of  personal  property,  but 
Insisting  that  It  Is  subject  to  a  pledge  to  him  for  pre-existing  debt,  has  the 
burden  of  proving  the  debt  and  pledge.— Pw//o/i  v.  }yashington,  470. 

CASES    IN   THE    OBEOON   BEPOBTS. 

Applied.  Approved.  Cited.  Followed,  Distinguished,  and  Overruled  in  This 
Volume.    See  Table  in  Front  of  This  Volume. 


Index.  621 

oebtiorabi. 

Same  as  Wbit  of  REvnew. 

OHABaiNG  JUBT. 

Same  as  Inbtruotionb  to  Juries. 

OHASTEBS    OF   OITIBS   CONSIDERED   IN   THJS  VOLTTMB. 

CITY  OF  FOREST  GROVE— 

Haines  v.  Cfity  of  Forest  Grove ^  443. 

CITY  OF  NYSSA— 

CMy  oj  NyM9a  v.  Malheur  Oountyt  288. 

CITY  OF  8UMPTBR— 

Naylor  y.  McOolloeh,  Mayor ^  806. 

CITY  OF  VALE- 

8tat€  ex  rel,  v.  Malheur  County  Cburt,  255. 

CITIES. 

Same  as  MuKioiPAii  Oorpobationb. 

CITY  CHABTEBS. 

Same  as  Charter  of  Cities. 

CITY   OBDINANCES. 

Same  as  Ordinances  of  Otttbs. 

CLASS   LEGISLATION. 

See  OoMSTirnTioNAL  Law.  8. 

CODE   CITATIONS. 

Same  as  Statutes  of  Oregon.    See  Table  In  Front  of  This  Volume. 

CONSTITUTIONAL  LAW. 

CONSTITUTIONAIi  LAW—DuE  PROCESS  OF  LAW. 

1.  A  Statute  making:  a  tax  deed  ooncluslve  evidence  of  the  regularity  of 
the  tax  proceedings  Is  unconstitutional,  as  deprlvlnff  the  owner  of  property 
without  due  process  of  \a,vr,—Bra<i/ord  v.  Durham,  1. 

Constitutional  Law— Hawkers  and  Peddlers— Reoulation—Polick 
POWER— Equality— CLASSIFICATION. 

2.  Laws  1006,  p.  222,  requlrlnR  itinerant  venders  of  druffs,  etc.,  to  procure  a 
license  from  the  board  of  pharmacy,  as  amended  by  Laws  1007,  p.  281,  and  pre- 
scribing a  penalty  for  the  sale  of  druRs  by  an  Itinerant  vender  without  such 
license,  was  a  proper  exercise  of  police  power,  and  was  not  In  violation  of  Sec- 
tion 20,  Article  I,  Constitution  of  Oregon,  declaring  that  no  law  shall  grant 
any  class  special  privileges  or  immunities,  in  that  it  did  not  apply  equally  to 
all  citizens  In  the  State,  since  it  applied  equally  to  all  Itinerant  venders  of 
drugs,  which  was  proper  basis  of  legislative  classification.— Aitate  v.  Miller,  381. 

Constitutional  Law— Class  Legislation— Classification. 

8.  The  legislature,  in  passing  laws  regulating  hawkers  and  peddlers,  may 
divide  them  Into  different  classes,  provided  the  classification  is  reasonable 
and  the  regulatory  provision  applies  equally  to  all  engaged  in  the  same  class. 
—State  v.  Miller,  381. 

Constitutional  Law-  State  Constitutions— As  Limitation  of  Powers. 

4.  The  legislative  department  of  a  state,  unlike  that  department  of  the 
national  government,  may  enact  any  law  not  expressly  or  impliedly  pro-    ^ 
hlbited  by  the  constitution.— Sfrow  v.  HarrU,  4)i4. 

Constitutional  Law— Statutes— Construction. 

5.  All  reasonable  doubts  must  be  resolved  in  favor  of  an  act  in  determln-  « 
ing  whether  it  conflicts  with  the  constitution.- Serau;  v.  Harris,  424. 
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Ck)NSTITTJTIOKAIi  LAW— INDEBTEDNESS— CONSTITUTIOKAL  LIMITATIONS. 

0.  Section  6,  Article  XI,  Oonstltutlon  of  Oregon,  provides  that  acts  incor- 
porating towns  and  cities  shall  restrict  their  powers  of  taxation,  contracting 
debts,  etc.  Section  10  provides  that  no  county  shall  create  any  debts  or 
liabilities  exceeding  a  certain  sum.  Held  that,  since  the  right  given  by  the 
Oonstltutlon  to  form  larger  municipalities  necessarily  carries  with  it  power 
to  include  those  more  limited  in  territory  regardless  of  the  proportionate 
increase  in  the  indebtedness  and  taxation  to  follow  that  may  necessarily 
accrue  to  the  Included  towns  by  reason  thereof,  the  limitation  placed  on  the 
corporations  enumerated  applies  only  to  each  standing  as  a  separate  and 
distinct  political  division,  and  not  to  a  larger  municipality  of  which  they  may 
form  an  Integral  part;  and  hence  act  February  12. 1000  (Laws  1909,  p.  78),  pro- 
viding for  the  incorporation  under  general  laws  of  ports  in  counties  border- 
ing on  bays  or  rivers  navigable  from  the  sea,  is  not  unconstitutional  as 
imposing  on  incorporated  towns  within  the  limits  of  a  port  indebtedness  and 
taxes  exceeding  the  limitations  prescribed  in  such  sections.— Strau>  v.  Harrit, 
424. 

Constitutional  Law— Delegation  or  Legislative  Powebs. 

7.  The  State  may  not  surrender  its  sovereignty  to  municipalities  to  the 
extent  that  it  must  be  deemed  to  have  perpetually  lost  control  of  them. — 
Straw  v.  Harris,  424. 

CONSTITUTION    OF   OREGON. 

Oonstrued  in  This  Volume.    See  Table  in  Front  of  This  Volume. 

CONSTITUTION    OF   THE    UNITED   STATES. 

VI  Amendment.— iSltote  v.  Osborne,  280. 

CONTINUANCE. 

Continuance— Absence  of  Witnesses 

1.  The  testimony  of  one  of  defendant's  alx<ient  witnesses,  for  whom  a  con- 
tinuance was  asked,  was  taken  by  deposition,  by  consent  of  the  State,  and  the 
affldavU  stated  that  the  other  had  left  the  State,  and  would  not  return 
under  six  weeks,  but  did  not  state  the  probable  time  of  his  return.  Though 
the  case  was  sot  for  December  18, 1908,  no  subpoBna  was  Issued  for  the  witness 
until  on  the  10th.  leaving  a  delay  unaccounted  for  of  five  or  six  daj's.  nor  did 
the  application  show  the  relevancy  of  the  absent  testimony  to  defendant's 
supposed  defense.  Held,  that  the  denial  of  the  application  was  not  an  abuse 
of  discretion.- 5Za<e  v.  Finch,  482. 

Continuance— Denial— Discbetion  — Affidavits  — Bill  of  Excep- 
tions. 

2.  Refusal  of  an  application  for  a  continuance  will  not  be  disturbed  on 
appeal,  except  for  abuse  of  discretion.  AtTldavits  for  continuance  cannot  be 
considered  on  appeal,  unless  made  a  part  of  the  record  by  the  bill  of  excep- 
tions.—<SZa«e  V.  Pinch,  482, 

CONTRACTS. 

Contracts— Construction— Repugnant  Clauses. 

1.  The  rule  that,  where  in  a  contract  clauses  are  repugnant,  the  earlier 
provisions  prevail,  if  the  inconsistency  be  not  so  great  as  to  avoid  the  instru- 
ment for  uncertainty,  is  subject  to  the  qualification  that  the  contract  must 
be  construed  to  elTect  the  intention  of  the  parties  as  gathered  from  the  entire 
instrument,  and  where  there  are  repugnant  clauses,  they  must  be  reconciled, 
if  possible.— ixic/tmund  v.  Lope  Sing,  106. 

Contracts— Intention  of  Parties. 

2.  The  Intent,  and  not  the  words,  is  the  essence  of  every  agreement,  if  it 
can  be  ascertained  therefrom.— Z»acAmM7id  v.  Lope  Sing,  1(HJ. 

Contracts— Construction— Rejection  of  Repugnant  Clauses. 

8.  The  rule  rejecting  a  repugnant  clause  of  a  contract  in  construing  it  is 
an  expedient  to  which  a  court  will  not  resort,  unless  absolutely  compelled  to 
do  HO.— Lachmund  v.  Lope  Sing,  106. 

Contracts— Construction— Sales. 

4.  A  contract  for  the  sale  and  purchase  of  a  crop  of  hops  construed,  and 
held  that  delivery  of  lower  grade  hops,  resulting  from  conditions  for  which 
the  seller  was  not  responsible,  was  a  compliance  with  the  contract.— Lach- 
mund  V.  Lope  Sing,  106. 
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OONTBAOTS— ABAN  DONMENT— S  ALBS. 

5.  The  act  of  a  buyer  of  a  crop  of  hona  Tield  to  be  an  abandonment  of  the 
contract. — Lachmund  v.  Zjope  Sing,  lOtf. 

Agreements  Not  Within  Statute  of  Frauds.  See  Fbauds,  Statutes  of.  1. 6. 
OONTBIBinrOBT   NEaiilGENCE. 

OONTBIBUTOBY  NEQIilOENOE— WHEN  QUESTION  FOE  JUBY. 

1.  Contributory  negUffence  will  not  in  all  cases  be  Imputed,  as  a  matter 
of  law,  to  a  person  who  receives  an  injury  from  a  danger,  simply  from  the 
fact  that  it  might  have  been  seen,  because  the  nature  of  his  duties  or  sur- 
rounding circumstances  may  be  such  as  to  distract  his  attention  to  other 
objects,  and  under  such  circumstances  the  question  is  for  the  ^ury.— Gent zkow 
▼.  Portlarui  Railivay  Oo.  1 14. 

■  CONTBIBUTOBY    NEGIilGBNOE  —  IN JUBY    FBOM     E LECTB  10 IT Y —  QUESTION 
FOB  THE  JUBY. 

2.  Whether  an  employee  of  a  telephone  company  coming  in  contact  with 
an  electrically  charged  iron  peg  in  a  telephone  pole,  in  consequence  of  the 
negligence  of  an  electric  railway  company,  was  guilty  of  contributory  negli- 
gence, held  for  the  ^vLTy.—Oentzkow  v.  Pwtland  Railway  Oo.  114. 

OONTBIBUTOBY  NEGIilGBNCR  —  BLEOTBICITY  —  IN JUBIES    FbOM    PBODUO- 

TioN  AND  Use. 
8.  An  employee  of  a  telephone  company  may  assume  that  a  wire  of  an 
electric  railway  company,  not  intended  to  carry  electricity  and  attached  to  a 
telephone  pole  under  an  agreement  with  a  telephone  company,  is  harmless.— 
Oentzkow  v.  Portland  Railway  Co.  114. 

Cobtbibutoby  Negligbnce— Nonsuit— Question  fob  Juby. 

4.  Where  contributory  negligence  is  urged,  as  a  ground  for  nonsuit,  or 
for  a  veitllct  for  defendant,  it  must  appear,  after  considering  the  evidence 
most  favorably  to  plalntlfT.  that  reasonable  men  would  find,  without  any 
reasonable  probability  of  dlfTering  In  their  views,  either  that  plaintllT  knew 
and  appreciated  the  danger,  or  that  ordinarily  prudent  men  would  acquire 
such  knowledge  and  appreciation.— G?€mteAoic;  v.  Portland  Railway  Co.  114. 

Contbibutoby  Negligence  -  Evidence. 

6.  Where  the  evidence  offered  to  establish  negligence  of  defendant,  result- 
ing in  injury  to  plaintiff,  showed  that  plaintiff  was  guilty  of  negligence, 
without  which  the  Injury  would  not  have  occurred,  plaintiff  could  not 
recover. — Oentzkow  v.  Portland  Railway  Co.  114. 

Conteibutoby  Negligence— Electricity  —Injury    Fbom. 

6.  One  who  knew,  or  who  should  have  known,  that  wires  supporting  a 
trolley  service  wire  were  charged  with  a  dangerous  current  of  electricity,  and 
who  voluntarily  exposed  himself  to  the  risk  of  being  shocked  thereby,  was 
chargeable  with  contributory  negligence  precluding  a  recovery  for  the  injuries 
received.— CenteAfou;  v.  Portland  Railway  0>.,  114. 

CONTBIBUTOBY  NEGLIGENCE- BURDEN  OF  PBOOF. 

7.  The  burden  of  proving  contributory  negligence  is  on  defendant,  and 
plaintiff  need  not  show  freedom  from  negliKeuce.— Oentzkow  v.  Portland  Rail- 
way Co.,  114. 

OONTBIBUTOBY   NEGLIGENGE— INFANTS— OARE   REQUIRED. 

8.  An  infant  is.  as  a  general  rule,  only  required  to  exercise  that  care  in 
avoiding  Injury  that  the  evidence  shows  iilnito  be  capable  ot.—  Ri^»ell  v. 
Oregon  R.  dt  N.  Oo.  128 

oontbibutoby   negligence— o  a  re  exercised  by  infant  to  avoid 
Injury  Is  Question  For.1ury. 

9.  A  boy  18  years  old,  bright  and  intelligent,  does  not,  as  a  matter  of  law, 
possess  the  Judgment  and  discretion  of  an  adult,  and  the  question  of  his  exer- 
cising proper  care  in  avoiding  injury  is  for  the  Jury.— i2t/»*cW  v. Oregon  R.  &  N. 
OO.V&. 

Contributoby  Negligence— Injuby  to  Sbbvant. 

10.  That  a  servant  suing  for  personal  injuries  Is  Immature  in  years  and 
inexperienced  in  the  work.  Is  important  in  determining  the  question  of  his 
contributory  negligence.— i^crrari  v.  Beaver  Hill  Coal  Oo.  210. 

OONTBIBUTOBY  NEGLIGENCE- IN JUBIES  TO    8EEVANT. 

11.  Where  a  servant  was  injul'ed  by  the  alleged  automatic  starting  of  a 
machine  as  he  was  assisting  in  repairing  the  same,  and  he  had  no  notice  that 
it  was  liable  to  start  automatically,  he  was  not  negligent  as  a  matter  of  law  in 
falling  to  take  a  safe  position,  and  the  question  of  assumed  risk  and  con- 
tributory negligence  were  for  the  iurj.— Rogers  v.  Portland  Immher  Co.  388. 
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Contributory  Nkgliqbnck— Actions  for  Injuribs— Bufficirnct  of 
evidenck. 

IS.  Evidence,  in  an  action  airainst  a  master  for  Injartea  to  a  servant,  held 
sufficient  to  make  the  Question  of  contributory  negligence  for  the  Jury.— 
Biffelow  V.  Cblumbia  OoldMining  Oo.  452. 

OOBPOSATIONS. 

OORPORATIONS— VBNUR— TrANSITORT  ACTIONS. 

1.  Under  Section  66,  B.  A  O.  Oomp.,  relating  to  service  of  summons,  a 
transitory  action  against  a  domestic  corporation  may  be  commenced,  either 
In  the  county  where  it  has  its  principal  place  of  business,  or  in  the  county 
where  the  cause  of  action  eLroae.— Cunningham  v.  Klamath  Lake  J2.  Cb.  13. 

Corporations— Foreign  Corporations— Actions— Venue. 

2.  In  the  absence  of  any  statute,  a  foreign  corporation  maintaining  an 
agency  in  Oregon,  and  doing  business  therein,  is  deemed  a  resident  thereof, 
and  subject  to  the  Jurisdiction  of  its  courts  in  matters  growing  out  of  con- 
tracts made  In  the  State  or  causes  of  action  arising  therein,  and  service  of 
process  may  be  made  in  the  same  manner  as  in  the  case  of  a  domestic  oorpo- 
rektion.—Cunninffham  v.  Klamath  Lake  R.  Co.  18. 

Corporations— Actions— Venue. 

8.  At  common  law,  a  corporation  may  be  sued  only  in  the  sovereignty  cre- 
ating it. — CunningTiam  v.  Klamath  Lake  R,  Cb.  13. 

Corporations— Foreign  Corporations— Right  to  do  Business. 

4.  A  state  permitting  a  foreign  corporation  to  do  business  within  its 
limits  may  Impose  such  conditions  to  the  exercise  of  such  authority  as  may 
seem  reasonably  necessary  to  safeguard  the  interests  of  its  own  citizens. — 
Cunningham,  v.  Klamath  Lake  R.  Cb.  18. 

Corporations— Foreign  Corporations-Venue— Statutes. 

6.  Under  Laws  1008,  p.  88.  requiring  every  foreign  corporation  doing  busi- 
ness in  the  State  to  appoint  a  resident  attorney  in  fact  to  accept  service  of 
proceHs,  etc.,  an  action  against  a  foreign  corporation,  for  a  personal  injury 
negligently  inflicted  in  another  state,  may  be  brought  In  the  county  In  which 
the  attorney  resides.— Cunningham  v.  Klamath  Lake  R.  Cb.  18. 

Corporations— Amending  Existing  Statutes— Validity. 

0.  Laws  1006,  p.  88.  requiring  every  foreign  corporation  doing  business  In 
the  State  to  appoint  a  resident  attorney  to  accept  service  of  summons,  etc.. 
but  containing  no  reference  to  Section  44,  B.  <fc  C.  Comp.,  relating  to  the  place 
of  trial,  or  to  Section  66,  prescribing  the  person  on  whom  a  summons  may  be 
served,  or  to  Section  688,  limiting  the  Jurisdiction  of  a  court  over  foreign  cor- 
porations, amends  the  enumerated  sections  by  implication  only,  and  the 
changes  in  the  existing  laws  made  In  that  manner  are  not  violative  of  any 
constitutional  inhibition.- Cunninfy/ia/n  v.  Klamath  Lake  R.  Oo.  13. 

Corporations— Foreign  Corporations— Actions— Service  of  Prooesa. 

7.  Where  a  foreign  corporation,  pursuant  to  the  requirement  of  a  statute, 
appoints  an  attorney  In  fact  or  other  representative  on  whom  process  shall  be 
served,  the  statutory  method  is  generally  exclusive,  and  service  of  summons 
on  any  other  agent  is  InefTectual.— Cunnin^^am  v.  KlamiUh  Lake  R,  Cb.  18. 

Corporations— Foreign  Corporations— Actions-Jurisdiction. 

8.  The  state  into  which  the  representatives  of  a  foreign  corporation  are 
sent  to  transact  lawful  business  therein,  may  by  proper  legislation  make  the 
corporation  liable  to  Its  citizens  in  actions  and  suits,  and  the  corporation  may 
there  be  sued  on  any  transitory  cause  of  action,  no  matter  where  it  arose. — 
Cunningham  v.  Klamath  Lake  R,  Co.  13. 

CoRi»ORATiONS— Residence, 

P.  A  corporation  is  deemed  to  be  a  resident  of  the  state  of  its  creation. — 
Cunningham,  v.  Klamath  Lake  R.  Co.  18. 

Corporations— Foreign  Corporations- Process. 

10.  In  the  absence  of  any  express  legislation  on  the  subject.  Section  66, 
subd.  1,  B.  <fc  C.  Comp.,  relating  to  the  service  of  summons  in  actions  against 
private  corporations,  though  intended  to  be  applied  to  domestic  corporations, 
applies  to  foreign  corporations  doing  business  in  the  State.— Cunniiv^w  ▼. 
KlanuUh  Lake  R.  Co.  18. 

Corporations— Foreign  Corporations— Jurisdiction— Statute. 

11.  The  requirement  of  I^aws  1008.  p.  88,  that  a  statement  giving  the  loca- 
tion of  the  principal  office  of  a  foreign  corporation  doing  business  in  the  State 
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shall  be  filed  with  the  Secretary  of  State,  is  designed  to  afford  evidence  of  its 
doing  business  in  the  State,  and  does  not  definitely  fix  the  place  where  actions 
against  it  may  be  maintained.— C\»nn(n0r/iain  v.  Klamath  Lake  It.  Cb.  18. 

O0BPOBATION8— FoBKiQN  C0RP0BAT101V8 Action  Against— Jubisdio- 

TiONAL  Averment  in  Complaint. 

IS.  The  statement  that  a  defendant  foreign  corporation  is  engaged  in 
business  in  the  State,  necessary  to  secure  Jurisdiction  of  its  person,  may 
appear  any  where  in  the  record,  and  hence  an  averment  of  that  fact  in  the 
complaint  is  not  indispensable. — MuUnomah  Lumber  Co.  v.  WeMton  Bcutket  Co.  22. 

O0BPORATION8— Foreign  Corporations— Action  Against— Jubisdio- 
TiON  to  Support  Judgment. 

18.  In  absence  of  a  voluntary  appearance,  no  foreign  corporation  is  subject 
to  the  Jurisdiction  of  the  State  courts,  unless  it  is  engaged  in  the  State  in 
transacting  some  part  of  its  corporate  business  when  sued,  which  fact  should 
appear  somewhere  in  the  record,  to  support  a  Judgment  rendered  against  it* 
for  failure  to  appear  or  answer  after  service  of  process  on  a  resident  agent.— 
Multnomah  Lumber  Oo.  v.  Weaton  Batket  C*.  22. 

COBPOBATIONS  —  ACTION  AGAINST  FOREIGN  CORPORATION  —  JURISDIC- 
TION—HOW  Acquired— Appearance  by  Attorney. 
14.  Jurisdiction  to  render  a  judgment  against  a  foreign  corporation  for 
failure  to  appear  aiid  answer  may  rest  on  .its  voluntary  appearance  by  its  duly 
appointed  attorneys,  which  is  equivalent  to  personal  service  of  the  summons 
as  expressly  provided  by  Section  88,  B.  &  G.  Comp.— Multnomah  Lumber  Oo.  v. 
Weston  Bcutket  Co.  tL 

COSTS. 

Costs- On  Appeal- Unnecessary  Matter. 

1.  Under  Supreme  Court  rulett.  50Or.  674  <9l  Pac.  IX),  requiring  the  abstract 
of  the  record  to  contain  so  much  of  the  complaint,  etc..  Involved  in  the  appeal*, 
as  may  be  necessary  to  explain  the  questions  raised,  costs  will  not  be  allowed 
for  the  printing  of  pleadings  having  no  bearing  on  the  Issues  on  appeal  and 
unnecessarily  included  in  the  abstract.— LiiAertond  v.  Oohn  Real  Estate  Co.  71. 

Costs— On  Appeal— Tbanscript  of  Evidence — Carbon  Copy. 

2.  Under  Supreme  Court  rule  8,  60  Or.  678(01  Pac.  IX),  providing  that  "in 
equity  cases  the  brief  shall  contain  such  portion  of  the  evidence  as  may  be 
deemed  material  *  *  In  either  narrative  form  or  by  question  or  answer,''  the 
expense  of  a  carbon  cody  of  the  transcript  of  evidence  on  appeal  is  not  a 
proper  disbursement. -Zru^tfrtond  v.  Oohn  Real  Estate  Cb.  71. 

Costs  on  Appeal— Expenses  of  Transcribing  Testimony. 

8.  The  costs  of  transcribing  the  stenographer's  notes  of  the  testimony 
must  be  taxed  in  the  lower  court,  as  required  by  Section  000,  B.  A  O.  Comp., 
and  are  not  taxable  as  part  of  the  disbursements  on  appeal.— IfcGtfe  v.  Beck- 
leu,  250. 

Costs- Disbursements-Liability  on  Injunction  Bond. 

4.  Under  Section*418,  B.  A  C.  Comp.,  defendant  held  entitled  to  recover  the 
costs  and  disbursements  awarded  when  the  injunction  against  him  was  dis- 
missed.- Oi^cer  v  Morrison^  549.  ^ 

Costs— Dependent  on  Statute— Special  Proceedings. 

6.  Where  a  special  proceeding  for  the  condemnation  of  land  for  public 
purposes  Is  provided  by  statute,  and  no  provision  is  made  for  recovery  of 
costs,  none  can  be  awarded:  but,  where  the  question  of  damages  has  been 
tried  out  as  in  an  ordinary  action  at  law,  the  general  laws  on  the  subject  of 
the  costs  will  prevail,  so  that  where  in  such  case  the  decision  of  the  circuit 
court  has  been  affirmed  on  appeal,  respondent  is  entitled  to  costs.— /n  re  Sage. 
Ybran  v.  Sfige,  5S7. 

COUNTY   BOADS. 

Same  as  Highways. 

OOUBTS. 

Courts- Criminal  Law— Trial— Acquittal. 

Under  Section  063,  B.  C.  Comp.,  where,  pending  trial  of  accused,  the  Gov- 
ernor proclaimed  certain  holidays,  but  no  court  was  held  during  three  days, 
on  which  no  holidays  were  proclaimed,  the  Jury  was  thereby  discharged  for 
the  term,  which  amounted  to  an-acqulttal.- iSYafc  v.  Turpin^  dffl. 

64  Or. 21 
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OBIMINAL  LAW. 

Ortminal  Law— Indictmbnt  and  Information— Sufficiibncy. 

1.  Under  Section  1808,  B.  &  O.  Oomp.,  an  Indictment  for  larceny,  held  suffi- 
cient to  charge  simple  larceny.— State  v.  Minnick,  86. 

Obimtnal  Law— In diothbnt  and    Information— G band  ob  Simplb 
Larceny. 

2.  Under  Section  1801,  B.  &  C.  Oomp..  relating  to  grand  larceny,  an  Indict- 
ment held  not  sufficient  to  charge  grand  larceny.— -Stote  v.  Minnick^  86. 

OBiMiNAii  Law— Trial— INSTBUOTIONS— Weight  of  Byidenoe. 

8.  In  a  larceny  prosecution,  an  instruction  that  if,  shortly  after  the  theft, 
the  property  was  found  In  the  possession  of  defendant,  and  defendant  lias 
failed  to  explain  how  he  obtained  such  possession,  his  failure  to  make  such 
explanation  may  be  considered  as  a  circumstance  tending  to  show  defend- 
'ant^s  guilt,  and  given  such  weight  as  seemed  proper  in  connection  with  the 
other  evidence  in  the  case,  is  not  ersoneous  as  assuming  a  theft  or  as  assum- 
ing that  defendant's  explanation  was  unreasonable.— jfitote  v.  Minnick,  86. 

Oriminal.  Law— Trial— Instrttotionb-Requbbts. 

4.  Requested  Instructions  covered  by  the  general  charge  are  properly  re- 
fused.—^ate  V.  Minnick,  86. 

Oriminal  Law— Trial— Rebuttal  Evidence- Admissibility. 

6.  In  a  larceny  prosecution  in  which  a  foundation  is  laid  for  the  admission 
of  impeaching  evidence  by  asking  defendant  the  truth  of  certain  admissions 
which  he  was  alleged  to  have  made,  which  he  denied,  a  witness  may  not  tes- 
tify on  rebuttal  as  to  the  making  of  such  admissions,  unless  the  evidence  is 
limited  to  the  purpose  of  Impeaichmcnt,  where  the  admissions  are  prejudicial 
to  defendant  and  part  of  the  state's  case.— State  v,  Minnick,  88. 

Criminal  Law— Exclusion  of  Public  From  Trial— Presumptions  a« 
TO  Enforcement  of  Order  and  Prejudice  From  Error. 

6.  In  the  absence  of  a  showing  to  the  contrary,  it  is  presumed  that  an 
order  excluding  the  public  from  the  courtroom  during  a  criminal  trial  was 
enforced,  and  that  it  was  prejudicial  to  the  rights  of  the  defendant.— <SKate  ▼. 
Osborne,  289. 

Criminal  Law— Trial— Exclusion  of  Public. 

7.  Under  Section  11,  Article  I,  Constitution  of  Oregon,  declaring  that,  "in 
all  criminal  prosecutions  the  accused  shall  have  the  right  to  public  trial,"  it 
was  error  for  the  court,  in  a  prosecution  for  assault  with  Intent  to  rape,  to 
exclude  from  the  courtroom  all  persons,  except  defendant,  the  attorneys 
engaged  in  the  trial,  the  Jury  and  officers  of  the  court,  and  the  witnesses 
while  on  the  stand.— filiate  v.  Osborne,  28». 

Criminal  Law— Tbial— Striking  Out  of  Evidence. 

8.  Hearsay  evidence  should  be  stricken  out,  though  it  was  elicited  on 
cross-examination  by  the  parties  objecting  thereto.— AKate  v.  Otbomet  289. 

Criminal  Law— Evidence— Acts  of  Codbfenoant.- 

9.  In  a  prosecution  for  an  assault  with  intent  to  rape,  the  admission  of 
evidence  of  a  previous  similar  assault  on  the  daughter  of  the  prosecuting 
witness  bjr  a  codefendant  not  on  trial  is  reversible  error.— Slate  v.  Osborne,  'JaSf, 

Criminal  Law— Review  of  Appeal— Harmless  Ebbor. 

10.  A  conviction  will  not  be  reversed  for  the  giving  of  hearsay  evidence 
which  was  not  responsive  to  the  Questions  asked,  where  the  court  instructed 
the  Jury  not  to  consider  it,  and  no  prejudice  therefrom  appears.— j8(al«  v. 
Osborne,  289. 

Cbiminal  Law— Pbesumption  of  Guilt  Fbom  Flight. 

11.  The  presumption  of  guilt  arising  from  the  flight  of  accused  is  one  of 
fact,  and  not  of  law;  and  the  question  as  to  whether  the  circumstance  tends 
to  show  a  guilty  intent  is  for  the  ^ury.— State  v.  Osborne,  288. 

Cbiminal  Law— Flight  as  Evidence  of  Guilt. 

12.  The  flight  of  accused  may  be  taken  into  consideration  by  the  Jury  as 
a  circumstance  in  connection  with  the  other  evidence  in  determining 
whether  accused  was  guilty  of  the  crime  charged.— Stole  v.  0«6om«,  289. 

Criminal  Law— Grounds  for  New  Trial. 

18.  After  conviction  of  defendants  on  the  charge  of  robbery  and  assault 
with  Intent  to  kill,  if  resisted,  one  of  the  defendants  filed  an  affidavit  in 
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support  of  a  motion  for  a  new  trial  that  since  the  trial  affiant  has  learned  that 
F.  took  from  the  prosecutlnf?  witness  the  money  specified  in  the  indictment, 
and  that  affiant  had  been  informed  that,  if  a  new  trial  was  granted.  F.  would 
make  a  full  confession  completely  exonerating  affiant  from  any  participation 
in  the  crime.  A  third  person  was  charged  in  the  Indictment  as  "John  Doe" 
with  having  participated  in  the  crime,  and  there  was  nothing  to  show  that  F. 
was  not  "John  Doe/^  An  affidavit  by  the  other  defendant  was  filed  stating 
thai  he  saw  F.  take  the  money  from  the  prosecuting  witness,  but  that  he  did 
not  tell  any  person  thereof  until  after  the  trial.  There  was  also  evidence  that 
on  the  day  of  the  robbery,  F.  had  money  in  his  possession  similar  to  that 
taken  from  the  prosecuting  witness.  Held,  that  the  showing  was  not 
sufficient  to  warrant  a  new  trial.— State  v.  Parr,  816. 

OSIMINAL  LaW--ApPKAI>— RBVIKW  OF  INSTRUTIONS— REOOBD. 

14.  Where  the  evidence  is  not  in  the  record,  the  court  must  assume  that 
instructions  correctly  stating  the  law  were  Justified  by  the  evidence  possible 
under  the  pleadings;  but,  where  no  possible  state  of  the  evidence  Justifled 
the  instructions,  the  giving  of  them  was  error,— State  v.  Janciffc^,  861. 

Criminal.  Law— Instructions— Constructioit  as  a  Wholb— "Delib- 
erate"—Presumptions  AS  TO  Malice. 

16.  Under  Section  787,  B.  &  O.  Oomp..  providing  that  an  intent  to  murder 
arises  from  the  deliberate  use  of  a  deadly  weapon,  causing  death,  etc.,  and 
Section  1764,  relating  to  the  evidence  of  malice  and  premeditation  in  murder 
In  the  flrht  degree,  an  instruction  that  the  law  conclusively  presumes  malice 
"from  the  deliberate  and  unlawful  use  of  a  deadly  weapon,'*  but  does  not  con- 
clusively presume  that  the  killing  is  murder  in  any  degree,  followed  by  a 
charge  that  to  constitute  murder  in  the  first  degree  there  must  be  some  other 
evidence  than  the  mere  fact  of  killing,  sufficiently  protects  the  rights  of 
accused,  relying  on  the  defense  of  insanity,  for  the  word  "deliberate"  means 
to  weigh  the  motives  for  an  act,  its  consequences,  the  nature  of  the  crime,  or 
the  things  connected  with  the  intention,  with  a  view  to  a  decision  th«reon 
and  implies  that  accused  was  capable  of  the  exercise  of  mental  powers.— ^at« 
V.  Janetgaj,  861. 

Criminal  Law  —  Termination  of  Trial  —  Disc uarob  of  Duty — 
Acquittal. 

16.  Section  068,  B.  A  C.  Comp.,  provides  that,  if  no  Judge  attends  on  the  day 
appointed  for  holding  a  court  before  4  O'clock  in  the  afternoon,  the  court  shall 
stand  adjourned  until  the  next  day  at  0  o'clock,  and  if  no  Judge  attend  on 
that  day  before  4  o'clock  in  the  afternoon,  it  shall  then  stand  adjourned  for 
the  term.  Defendant's  trial  was  commenced  on  October  28,  lOOT.  the  Jury 
Impaneled  and  testimony  taken,  but  the  next  day,  while  counsel  were  pro- 
ceeding with  their  argument,  information  was  received  that  the  Governor  had 
proclaimed  that  day  a  legal  holiday,  whereupon  the  Jury  were  allowed  to  sep- 
arate until  the  next  Judicial  day.  A  succession  of  holiday  proclamations  fol- 
lowed each  day  until  the  6th  of  December,  when  an  Interval  of  three  days 
ensued,  during  which  no  holidays  were  proclaimed.  On  December  8th  holi- 
days were  again  proclaimed,  and  continued  until  December  14th.  Held  that, 
no  court  having  convened  during  the  three  daysMnterval  between  the  holi- 
days declared,  the  court  stood  adjourned  for  the  term,  which  operated  as  an 
acquittal,  under  the  rule  that  a  discharge  of  the  Jury  without  legal  necessity 
therefor,  before  verdict,  amounts  to  an  acQUlttal.— State  v.  Turpin,  867. 

Criminal  Law— Instructions— Threats. 

17.  Defendants'  requested  instruction,  that  evidence  of  threats  against 
decedent's  family  could  not  be  considered  as  against  one  of  the  defendants 
not  shown  to  have  had  any  knowledge  thereof,  was  properly  refused,  where 
it  further  stated  that,  if  the  Jury  were  satisfied  from  the  evidence  as  to  which 
party  commenced  the  affray,  they  could  not  consider  the  evidence  of  threats 
as  against  either  defendant :  the  court  not  being  authorized  to  charge  that,  if 
one  item  of  relevant  evidence  satisfies  the  Jury's  mind  on  a  given  point, 
another  item  on  the  same  point  may  be  rejecte<l.— State  v.  WaUworth^  371. 

Criminal  Law-Parol  Evidence. 

18.  Where  a  receipt  given  for  money  pursuant  to  alleged  fraudulent 
representations  contained  the  letters  "S.  B.  Lumbr.  Co."  to  designate  the 
name  of  a  business  concern  to  which  prosecutor  was  referred  for  employment, 
parol  evidence  was  admissible  to  explain  the  meaning  of  such  letters  and 
abbreviations. — State  v.  Oeirman,  895. 

Criminal  Law— Other  Offenses— Motive— Intent. 

10.  In  a  prosecution  for  false  pretenses,  testimony  concerning  similar 
ofTenses  was  admissible  to  show  motive  and  fraudulent  intent.— ^ate  v.  Ger- 
main, 885. 
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CRIMIKAL  Law— EVIDKNCK— BKBUTTAIi. 

90.  Where,  In  a  prosecution  for  false  pretenses,  the  State  introduce 
evidence  of  other  similar  offenses  to  show  motive  and  fraudulent  intent,  the 
court  properly  permitted  defendant  to  explain  the  transactions  proved  by 
the  State,  but  refused  to  allow  defendant  to  prove  additional  instances  not 
otherwise  referred  to,  in  which  he  had  returned,  money  received  from 
employees  for  whom  he  had  failed  to  procure  employment.— (State  v.  Oer- 
Tnatn,  3d5. 

GriminaIj  Law— Review— Record— Admission  of  Evidence. 

21.  In  the  absence  of  a  bill  of  exceptions,  alleged  error  in  the  admission  of 
evidence  is  unavailing  on  review.— State  v.  Martin,  403. 

Criminal  Law— Appeal— Objections  to  Indictment— Waiver. 

22.  Under  Section  1M5,  B.  A  O.  Com  p.,  providing  "that  the  objection  to  the 
Jurisdiction  of  the'  court  over  the  subject-matter  of  the  Indictment,  or  that 
the  facts  stated  do  not  constitute  a  crime, may  be  taken  in  the  trial  under  a 
plea  of  not  {guilty,  or  in  arrest  of  Judgment,"  the  objection  that  the  facts 
stated  in  an  indictment  do  not  constitute  a  crime  may  be  raised  first  in  the 
appellate  court,  and  is  not  waived  by  falling  to  demur  or  move  to  arrest  of 
judgment  in  the  trial  court.— State  v.  Martin,  408. 

Criminal  Law— Review— Assignment  or  Errors. 

28.  The  error  relied  on  in  the  review  of  a  criminal  prosecution  should  be 
clearly  assigned,  so  that  the  district  attorney  has  notice  thereof.— State  v.  Jtfor- 
tin,  m. 

i 

Criminal  La w— Review— Assignment  of  Errors. 

24.  The  objections  that  the  facts*  stated  in  an  Indictment  do  not  constitute 
a  crime,  or  that  the  trial  court  does  not  have  jurisdiction  of  the  offense,  may 
be  raised  in  the  appellate  court,  though  not  assigned  as  errors.— State  v.  Mar 
tin,  403. 

Criminal  Law— Appeal— Review— Scope— Bill  of  Exceptions. 

25.  Where,  on  appeal  from  a  conviction,  there  is  no  bill  of  exceptions,  the 
sufficiency  of  the  information  is  the  only  subject  for  review.— State  v.  Mar- 
tin,  403. 

Criminal  Law— Larceny- Accomplices. 

26.  In  view  of  the  statute  by  its  terms  making  larceny  and  the  receiving  of 
stolen  goods  distinct  offenses,  where  defendant  had  nothing  to  do  with  the 
unlawful  taking  of  a  horse,  his  subsequent  purchase  of  the  animal  did  not 
make  him  an  accomplice,  even  if  he  had  knowledge  of  the  previous  theft. — 
State  V.  Moxley,  400. 

Criminal  Law— Trial— Time  to  Prepare. 

27.  Where  a  coroner^s  Inquest  was  held  shortly  after  the  killing,  at  which 
accused's  principal  counsel  was  present,  and  several  counsel,  who  repre- 
sented accused  on  his  final  trial,  were  present  at  the  preliminary  examina- 
tion, which  was  held  a  week  after  the  killing,  the  court  did  not  err  In  com- 
pelling accused  to  go  to  trial  within  eight  days  after  the  finding  of  the  indict- 
ment, on  the  theory  that  his  counsel  had  had  Insufflolent  time  to  prepare, 
though  they  had  not  been  formally  retained  until  after  the  indictment  was 
found.— State  v.  Much,  482. 

Criminal  Law— Continuance— Absence  of  Witnesses. 

28.  The  testimony  of  one  of  defendant's  absent  witnesses,  for  whom  a  con- 
tinuance was  asked,  was  taken  by  deposition,  by  consent  of  the  State,  and  the 
affidavit  stated  that  the  other  had  left  the  State,  and  would  not  return 
under  six  weeks,  but  did  not  state  the  probable  time  of  his  return.  Though 
the  ctise  was  set  for  December  18,  1008.  no  subpoena  was  Issued  for  the  witness 
until  on  the  I6th,  leaving  a  delay  unaccounted  for  of  five  or  six  days,  nor  did 
the  application  show  the  relevancy  of  the  absent  testimony  to  defendant's 
supposed  defense.  Held,  that  the  denial  of  the  application  was  not  an  abuse 
of  discretion.— SK/xte  v.  Finch,  48'2. 

Criminal  Law  — Continuance- Denial— Discretion  — Affidavits  — 
Bill  of  Exceptions. 

29.  Refusal  of  an  application  for  a  continuance  will  not  be  disturbed  on 
appeal,  except  for  abuse  of  discretion.  Affidavits  for  continuance  cannot  be 
considered  on  appeal,  unless  made  a  part  of  the  record  by  the  bill  of  excep- 
tions.—SZate  V.  Finch,  4S2. 

Criminal  Law— Evidence- Other  Offenses— Motive. 
90.  Where  the  defendant's  act  in  killing  deceased  arose  from  the  persist- 
ence of  deceased's  prosecution  of  defendant,  resulting  in  his  suspension  from 
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practice  as  an  attorney,  the  record  showing  the  charges  preferred  by  deceased 
as  prosecutor  for  the  State  Bar  Association  asalnst  defendant,  accusing  him 
of  drunkenness  while  trying  a  case  in  court,  the  issuance  of  checks  on  a  bank 
where  he  had  no  funds,  and  of  unlawfully  affixing  a  notarial  seal  to  certain 
pension  papers,  etc.,  was  competent  as  evidence  of  motive,  though  It  showed 
defendant  was  guilty  of  other  otIen9e».—iitcUe  v.  JFhnch,  48*2. 

GBiMnrAi<  Law— ApWal— Right  to  Allege  Ekror. 

81.  Accused  was  not  entitled  to  claim  that  the  Introduction  of  the  record 
of  his  prosecution  by  deceased,  for  conduct  unbecoming  an  attorney,  which 
was  the  cause  of  the  killing,  was  error,  where  he  himself  introduced  the 
record  of  the  preliminary  bearing  of  the  same  charges  before  the  grievance 
committee  of  the  Bar  Association,  which  was  substantially  the  same  as  the 
record  introduced  by  the  State.— iSate  v.  Pinch,  482. 

Criminal  Law— Evidkncb— Locus  In  Quo— Plat. 

82.  In  a  prosecution  for  homicide,  a  plat  of  decedent^s  office,  drawn  to  a 
scale  by  an  expert,  and  shown  by  his  testimony  to  be  a  generally  fair  and 
accurate  representation  of  the  loctit  in  quo  shortly  after  the  homicide,  was 
admissible,  not  as  substantive  evidence,  but  to  aid  in  understanding  the  testi- 
mony.—-Stote  v.  Mneht  482. 

Criminal  Law— Evidence— Photograph  or  Deceased. 

88.  Where  the  physician  who  performed  the  autopsy  was  not  personally 
acquainted  with  deceased,  the  court  properly  permitted  a  photograph,  proven 
to  be  a  correct  likeness  of  deceased,  taken  In  health,  to  be  Introduced  to  iden- 
tify the  body  of  the  person  on  whom  the  autopsy  was  performed  as  tliat  of 
deceased.— ^ate  v.  IHnch,  482. 

Criminal  Law— Parol  Evidence. 

84.  Where  defendant  killed  deceased  because  of  the  latter's  zeal  in  prose- 
cuting charges  against  defendant  for  disbarment,  and  It  did  not  appear  that 
deceased's  appointment  as  prosecutor  for  the  Bar  Association  was  other  than 
oral,  or  that  it  had  records  of  any  kind,  the  fact  that  deceased  was  prosecutor 
for  the  association  was  provable  by  p&roL— State  v.  Finch,  48z. 

Criminal  Law— Statements  of  Counsel. 

86.  That  special  counsel  for  the  State,  in  the  course  of  an  argument  to  the 
court,  said  that  defendant  '*shot  Fisher  down"  was  not  error;  the  court  hav- 
ing promptly  directed  the  Jury  to  disregard  the  language.— 5to<e  v.  Finch,  4S2. 

Criminal  Law— Appeal— Harmless  Error. 

86.  Section  866.  B.  A  O.  Comp..  provides  that  the  Judge  himself,  or  any 
Juror,  may  be  called  as  a  witness  by  either  party,  but  in  the  former  case  it  is 
within  the  discretion  of  the  court  or  Judge  to  order  the  trial  to  be  postponed 
or  suspended,  and  to  take  place  before  another  Judge.  Held  that,  where  in  a 
prosecution  for  homicide  a  Juror  was  called  from  the  box,  and  the  Judge  from 
the  bench,  by  defendant  to  testify  concerning  trifling  and  Inconsequential 
matters,  the  fact  that  the  Judge  did  not  suspend  the  trial  and  direct  it  to  be 
continued  before  another  Judge,  while  he  was  tentlfying,  and  that  only  eleven 
Jurors  were  In  the  box  while  the  Juror  was  testifying,  was  immaterial.— iSto/e 
V.  Finch,  482. 

Criminal  Law— Instructions— Polling  Jury. 

87.  Where  the  bill  of  exceptions  showed  that  all  the  Jurors  were  present 
at  the  convening  of  court,  and  trial  was  not  at  any  time  allowed  to  proceed 
without  all  the  Jurors,  the  defendant  and  his  counsel  being  present,  and  that 
all  the  Jury  were  present  when  the  instructions  were  given,  an  objection  that 
the  Jury  was  not  polled  before  the  court  gave  its  instructions  was  frivolous.— 
State  V.  Finch,  iS2. 

Criminal  Law— Right  to  Competent  Counsel. 

88.  Where  defendant  himself  was  a  lawyer  of  several  years'  standing,  and 
his  partner  had  l)een  a  practicing  attorney  of  the  Supreme  Court  for  a  num- 
ber of  years,  and  in  addition  he  had  the  services  of  a  former  district  attorney 
and  two  other  lawyers,  who  both  exhibited  knowledge  of  law  and  experience 
in  criminal  trials,  an  objection  that  he  was  not  represented  by  competent 
counsel  was  unsustainable.— -y/a/e  v.  Finch,  482. 

Criminal  Law— Evidence— Other  Offenses. 

8».  While  proof  of  other  ofTense.s  having  no  connection  with  that  charged, 
is  ordinarily  InadmlKsible.  the  .State,  to  establish  Intent  or  motive,  may  show 
other  crimes  committed  by  accused  which  are  connected  with  the  olTense 
charged. — State  v.  Hembree.  403. 
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Criminal  Law— Elkmknts  of  Cbimb— Motive. 

40.  Tbe  existence  of  a  motive  for  the  commission  of  a  crime  Is  not  Indis- 
pensable to  conviction,  though  such  proof  is  of  great  Importance  In  cases 
depending  on  circumstantial  evidence.— 5lta<«  v.  Hembree^  4w. 

Criminal  Law— Evidence— Inferences— Inference  on  Inference. 

41.  Under  Section  788,  B.  A  C.  Oomp..  defining  inference  as  a  deduction 
which  the  reason  of  tbe  Jury  makes  from  the  facts  proved  without  any 
express  direction  of  law.  and  Section  786,  requiring  an  inference  to  be  founded 
on  a  fact  legally  proved,  or  on  such  a  deduction  from  that  fact  as  is  warranted 
by  the  usual  propensities  or  passions  of  men,  etc.,  an  inference  cannot  be 

Predicated  upon  an  Inference,  so  that  where  accused^s  sexual  Intercourse  with 
is  daughter  was  not  legally  proved  as  a  fact,  it  would  not  support  an  inference 
of  motive  for  the  killing  of  his  daughter  and  wife.— Aa/e  v.  Hkmbree,  401. 

Criminal  Law— Evidence. 

42.  The  presence  of  semen  on  a  bed  sheet  cannot  be  held  to  be  shown  by 
evidence  of  the  existence  of  a  whitish  liquid  on,  or  a  starchy  condition  of.  the 
sheet,  but  the  existence  of  spermatozoa  should  have  been  established  therein. 
—State  V.  Hembree,  468. 

Criminal  Law— Evidence. 

48.  The  relationship  of  father  and  daughter  excludes  any  presumption  of 
sexual  relations  between  them  merely  from  their  intimate  association,  and  a 
much  greater  degree  of  proof  would  be  necessary  to  justify  a  criminal  infer- 
ence than  if  such  relationship  had  not  existed.— iStote  v.  Hemt^ree,  4<f3. 

Criminal  Law— Instructions— Obligation  of  Jury. 

44.  Under  Section  10,  Article  I,  Constitution  of  Oregon,  providing  that  In 
criminal  cases  the  Jury  shall  determine  the  law  and  the  facts  under  the  direc- 
tion of  the  court  as  to  the  law.  the  Jury  have  not  the  moral  right  to  disregard 
the  directions  of  the  court  as  to  the  law,  and  in  determining  the  guilt  or 
Innocence  of  accused  they  should,  as  required  by  Section  1410,  B.  A  O.  Oomp.* 
receive  the  law  from  the  court,  though  they  have  the  power  to  disregard  the 
instructions  and  acquit  accused,  who  cannot,  because  of  Section  19,  be  again 
placed  in  Jeopardy  for  the  same  olTense.— fito<«  v.  Daley,  614. 

Criminal  Law— Trial— Instructions— Punishment. 

46.  The  court,  in  charging  that  the  Jury  in  finding  accused  not  guilty  en 
the  ground  of  insanity  should  state  that  fckct  in  the  verdict,  properly  refused 
to  charge,  in  the  language  of  Section  14S4,  B.  A  C.  Oomp.,  that  the  court  on 
such  a  verdict  must  commit  accused  to  a  lunatic  asylum,  where  it  deems  his 
being  at  large  dangerous  to  the  public  safety:  whether  accused  should  be  so 
confined  being  for  the  court  a.\one.—SieUe  v.  Daley,  614. 

Criminal  Law— Trial— Instructions— Punishment. 

46.  Where  the  Jury  are  not  authorized  by  statute  to  prescribe  the  punish- 
ment, it  is  not  error  to  refuse  to  instruct  what  the  penalty  may  be  If  accused 
is  found  guilty  as  charged  or  of  a  lesser  offense  Included  in  the  Indictment. — 
State  V  Dalev»bH. 

Criminal  Law— Appeal— Exceptions  Below. 

47.  Any  error  of  the  court  in  failing  in  its  duty,  under  Section  16,  Article  I, 
Constitution  of  Oregon,  to  instruct,  without  request,  on  all  questions  of  law 
arising  in  the  case,  is  unavailable  on  appeal,  unless  exception  was  reserved. 
—State  v.  Daley,  514. 

Criminal  Law— Evidence— Other  Offenses. 

48.  Defendant  was  charged  with  having  killed  deceased,  the  proprietor  of  a 
secondhand  store,  by  striking  him  with  a  gas  pipe  wrapped  in  newspaper,  as 
deceased  turned  to  show  defendant  an  article  for  which  he  had  inquired.  Six- 
teen hours  before  another  secondhand  dealer  had  been  struck  on  the  head 
with  a  rusty  iron  bar  wrapped  in  newspaper  in  the  same  manner,  and  twenty- 
four  hours  after  the  attack  on  deceased,  defendant  entered  a  Chinese  tailor 
shop  with  a  ruHty  piece  of  gas  pipe  wrapped  in  a  newspaper  and  bankerchlef. 
and  requested  to  he  shown  an  article  of  merchandise  from  one  of  the  shelves. 
The  Chinaman  saw  the  pipe.  and.  on  inquiry,  defendant  stated  he  was  work- 
ing for  the  f^as  company.  As  the  Chinaman  turned  to  get  the  article,  defend- 
ant struck  him  with  the  pipe,  but  the  blow  failed  to  stun  him,  and  he  pursued 
defendant,  who,  when  arrested,  stated  that  he  thought  he  had  killed  the  Chi- 
naman, having  knocked  over  a  number  of  his  kind,  and  did  not  think  the 
Chinaman  would  he  able  to  identify  him.  On  it  becoming  known  that  some 
one  had  killed  deceased,  who  wa^  a  Jew.  defendant  stated.  They  ought  to  kill 
all  the  God-damned  Jews.^*  Held,  that  evidence  of  the  assault  committed  on 
the  Chinaman  and  on  the  storekeeper  preceding  the  assault  on  deceased 
admissible  in  a  prosecution  for  killing  deceased.— -Wale  v.  La  BoMe,  656. 
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Criminal  Law— Witnessbs— Indorsement— Identity. 

40.  The  object  of  placlnir  the  names  of  witnesses  on  the  indictment  being 
only  to  Identify  the  person  who  testified  before  the  grand  Jury,  the  descrip- 
tion of  a  witness  whose  true  name  was  "Thomas  Kinney^^  as  "Thomas  Leon* 
dor"  was  not  objectionable  where  it  appeared  that  the  witness  was  a  member 
of  an  acrobatic  trio,  known  as  the  "Leondor  Bros.  Trio/*  that  he  was  also 
known  as  "Thomas  Leondor.*'  and  that  he  was  employed  in  a  saloon  known  as 
"Leondor  Bros.  Saloon.'^— ifttote  v.  La  Rote,  556. 

As  to  Indictment,  Assault  With  Intent  to  Rob.  Burden  of  Proof.  Etc.  See 
Robbery. 

DAMAGBS. 

Damages— Obstruction  of  N  a  via  able  Waters— iNfuNOTioN. 

1.  Obstructions  to  navigation,  unless  legally  authorized,  are  a  nuisance,  for 
the  maintenance  of  which  the  person  causing  it  is  liable  in  damages  to  one 
specially  injured  thereby,  or  which  he  may  enjoin  or  have  abated.— OMver  v. 
KUxmcUh  Lake  Navigation  Co,  05. 

Damaobs— Personal  Injury— Evidence— Admissibility. 

S.  In  an  action  by  an  Infiknt  for  personal  injury,  his  testimony  as  to  the 
length  of  time  he  was  able  to  work  after  the  injury,  and  prior  to  the  trial, 
was  competent  to  show  the  extent  of  the  injury  and  the  probable  effect  it 
might  have  on  his  future  earning  capacity,  though  no  damages  could  be 
assessed  for  loss  of  time  during  his  minority.- FerraH  v.  Beaver  Hill  Ooal 
Cb,  210. 

DBDIOATION. 

Dedication— Evidence— Sufficiency. 

1.  In  a  suit  to  enjoin  the  closing  of  an  alleged  street  which  plaintiffs 
claimed  that  defendants  represented,  upon  selling  lots  to  them,  would  remain 
open  as  a  street,  evidfinoe  held  to  show  that  plaintiffs  purchased  the  land  with 
the  understanding  that  the  tract  would  be  open  as  a  street.— iforM  v.  WhitF- 
comb^  412. 

Dedication— Bvidence—Admissibility. 

2.  In  an  action  to  restrain  the  closing  of  a  tract  which  plaintiffs  claim 
defendants  represented,  upon  selling  lots  to  them,  would  be  open  as  a  street, 
a  map  showing  various  streets  platted  in  lots  of  uniform  size,  with  a  number 
of  smaller  lots  along  the  strip  which  plaintiffs  claim  was  Intended  to  be 
reserved  as  a  street,  was  admissible  to  corroborate  plaintiffs*  testimony  as  to 
defendants*  statement  that  that  tract  would  be  opened  as  a  street.— Afor«e  v. 
Whiteomb,  412. 

Dedication— Evidence— Admissibility. 

8.  A  parol  dedication  accompanied  by  user  may  be  shown  by  the  acts  of 
the  owner  such  as  selling  lots  on  opposite  sides  of  a  strip  suitable  for  a  street 
and  acquiescing  in  its  use  by  the  public  for  a  long  period  of  time.— Afor«e  v. 
Whitcomb,  412. 

Dedication— Public  Street-Evidence— Estoppel. 

4.  Evidence  examined  and  held  sufficient  to  establish  the  fact  that 
defendants  dedicated,  as  a  public  street,  the  strip  of  land  in  controversy, 
and  should  be  enjoined  from  in  any  manner  obstructing  it.— Morse  v.  Whit' 
comb,  410. 

DEEDS. 

Deeds- Unauthorized  Delivery  op  Deed  in  Escrow. 

1.  A  deed  left  in  escrow,  which  is  improperly  delivered  by  the  depository 
without  compliance  with  a  condition  requiring  payment  of  the  consideration 
named,  passes  no  title.— 5rad/ord  v.  Durham^  1. 

Deeds- Tax  Deeds- Recitals- Substantial  Compliance. 

2.  A  tax  deed  based  on  an  assessment  to  "PriHCilla  Durham.**  which 
recites  that  the  land  was  assessed  to  "Petruella  Durham.**  is  not  a  "sub- 
stantial** statement  of  the  assessment  within  the  requirements  of  Section  8127, 
B.  A  O.  Oomp..  defining  the  effect  of  tax  deeds  as  evidence.— i?ra<t/ord  v.  Dur- 
ham^  1. 

Deeds— Mental  Capacity— Evidence. 

8.  Evidence,  in  a  suit  to  set  aside  a  deed,  held  to  show  that,  though  the 
grantor  was  old.  with  the  natural  enfeeblement  of  physical  and  mental  pow- 
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er8,  she  retained  an  unimpaired  Judgment  and  an  active  memory  rendering 
her  competent  to  make  a  valid  contract.--Am««  v.  Mowe^  274. 

Deeds— Validity— Undekstandinq  of  Grantor. 

4.  Evidence,  In  a  suit  to  set  aside  a  deed,  helti  to  show  that  the  grantor 
understood  the  nature  and  effect  of  her  act  and  Intended  to  execute  an  abso- 
lute deed.—i4m6«  v.  Moore^  27A. 

Deeds— Validity— Mistake. 

6.  There  having  been  no  mutual  mistake  In  the  execution  of  a  deed  and  a 
contract  by  the  grantee  to  take  care  of  the  grantor  in  consideration  of  the 
deed,  the  grantee^s  belief  that  the  legal  effect  of  the  Instruments  was  to  give 
him  only  a  lease  for  ttie  life  of  the  grantor  is  no  ground  for  setting  aside  the 
deed  or  limiting  it  to  such  effect.— ^m««  v.  Moore,  274. 

Deeds— Consideration. 

0.  The  contract  of  a  son  to  take  care  of  his  mother  for  life  for  a  convey- 
ance  of  land  is  sufficient  consideration  for  the  deeti.—Ames  v.  Afoftre^  274. 

Deeds— Consideration— Performance. 

7.  The  consideration  of  a  deed  from  mother  to  son  of  her  farm,  his  con- 
tract to  immediately  commence  settling  his  business  where  he  was  living, 
and  as  soon  as  convenient  to  move  to  the  farm  and  cultivate  it,  to  maint^n 
for  her  exclusive  use,  commencing  the  following  July,  a  room  on  the  prem- 
ises, and  to  furnish  her  support,  was  fully  performed,  though  the  grantor  died 
two  days  after  the  grantee\s  arrival  and  before  the  time  for  maintenance  of 
the  room.— -4  me*  v.  Moore,  274. 

Deeds— Delivery. 

8.  Delivery  to  the  grantee  of  a  deed,  the  consideration  of  which  is  his  con- 
tract to  take  care  of  the  grantor  for  life,  passes  the  title.— ^m^  v.  Moore,  274. 

Deeds— Validity— Frauds  and  Misrepresentations— Evidence. 

9.  Evidence,  in  a  suit  to  set  aside  a  deed,  held  to  show  no  fraud  or  undue 
influence  practiced  by  the  grantee  on  the  grantor.— Am«»  y.  Moore,  274. 

DEFINITIONS. 

See  Words  and  Phrases. 

DISBURSEMENTS. 

Same  as  Costs. 

DISCRETION   OF   COURT. 

Discretion  of  Court— Default  Judgment— Opening  Default. 

1.  The  granting  or  refusing  the  motion  to  open  a  default  is  a  matter  rest- 
ing in  the  sound  discretion  of  the  court,  and  its  exercise  will  not  be  disturbed, 
except  for  abuse  of  that  discretion.- -4nder«on  v.  MeCleUan,  206. 

Discretion  of  Court— Request  for  Instructions- Included  in  Gen- 
eral Charge. 

2.  A  court  is  not  bound  to  give,  and  ought  not  to  give,  an  Instruction, 
even  though  it  may  state  the  law  correctly,  which  Is  not  couched  in  language 
sufficiently  untechnlcal  to  be  comprehended  by  the  average  Juror,  for  by  so 
doing  the  Jury  is  confused  rather  than  instructed.— 5*a<ff  v.  0*bornef  289. 

DISTRICT   AND   PROSECUTING   ATTORNEYS. 

District  and  Prosecuting  Attorneys— Duties  of  Prosecuting  At- 
torney. 

I.  It  is  as  much  the  duty  of  prosecuting  attorneys  to  see  that  a  person  on 
trial  is  not  deprived  of  any  of  his  constitutional  or  statutory  rights  as  It  is  to 
prosecute  hlin  for  the  crime  with  which  he  is  charged.— filiate  v.  Onbome,  2S9. 

DIVORCE. 

Divorce— Property  Rights— Determination— Acquiescence. 

1.  Whore  the  parties  to  a  divorce  proceeding  made  no  objection  to  the 
determination  of  their  property  rights  In  the  property  in  controversy,  they 
impliedly  consented  to  such  determination  concerning  real  estate  mentioned 
in  the  pleadings  In  the  ai3tlon,  and  the  husband,  having  been  directed  to  con- 
vey certain  of  such  real  estate  to  his  wife,  acquiesced  in  the  decree  by  execut- 
ing a  deed  to  her  in  accordance  therewith.— 2aytor  v.  Taylor,  5d0. 
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DivoBCx— Pbopebty  Rights— Detksminai  ion. 

5.  The  Individual  property  of  a  married  woman,  not  growing  out  of  the 
marriage  relation,  or  the  proceeds  thereof,  is  not  a  proper  subject  for  adjudi- 
cation m  an  action  by  her  for  divorce,  as  against  a  timely  obiectlon.— Taylor 
V.  TaplWf  500. 

DiVORCK— PROPBBTT    RIGHTS —"PBOPEBTY    GROWING    OUT    OF  MARRIAGB 

Relation." 
8.  The  expression  "property  growing  out  of  marriage  relation."  which  a 
court  in  a  divorce  proceeding  is  authorized  to  distribute,  has  reference  only 
to  that  cJass  of  property,  the  Interest  in  which  of  either  husband  or  wife 
attaches  by  operation  of  law,  as  dower,  curtesy,  tenancy  by  the  entirety,  or 
in  case  of  divorce,  provision  for  division  of  which  is  made  in  Section  611.  B.  A 
O.  CompM  and  does  not  apply  to  property  belonging  to  the  wife.— T^ji/for  v. . 
Taylor,  560. 

Divorce— ACTION  by  Divorced  Wife  Against  Husband— Statutes. 

4.  Under  Sections  6244,  6249.  B.  A  C.  Comp.,  extending  to  a  wife,  as  well  as 
to  the  husband,  such  rights  of  action  with  reference  to  each  other  as  exists 
with  reference  to  other  parties,  a  feme  sole,  after  divorce  was  authorized  to 
sue  her  former  husband  in  assumpsit  to  recover  rents  collected  by  him  from 
her  separate  property,  for  which  he  had  failed  to  Account.— Taylor  v.  Taylor^ 
500. 

Divorce— Conclusiveness  of  Decree- Pbopebty  Rights. 

6.  Where,  in  &  divorce  proceeding,  the  decree,  in  addition  to  granting  a 
divorce,  granted  plaintiff  a  money  allowance  in  specific  real  property  with 
the  intent  that  such  allowance  should  amount  to  a  division  of  property 
accumulated  by  their  Joint  effort  during  coverture  and  the  settlement  of  all 
rights  growing  out  of  the  use  of  the  property,  and  after  final  adjudication  by 
the  Supreme  Court  both  parties  acquiesced  therein  and  accepted  the  benefits 
of  the  decree,  it  was  conclusive  against  the  wife's  right  to  recover  rents  col- 
lected from  the  property  which  the  husband  conveyed  to  her,  which  accrued 
prior  to  such  oonveyAnce.— Taylor  v.  Taylor,  600. 

DUE   PBOOBSS    OF   LAW. 

See  Constitution  A  If  Law. 

EASEMENTS. 

Easements— Definitions. 

1.  An  "easement"  is  a  right  in  one  person  to  do  certain  acts  on  another*8 
land,  or  to  compel  such  other  to  refrain  from  doing  certain  acts  thereon.  In 
strictness  the  term  does  not  include  the  authority  of  a  landowner  to  use  a 
way  from  her  residence  over  land  the  legal  title  to  which  she  retained  for  her 
own  purposes.— G^er man  Savings  A  Loan  Society  v.  Gordon^  147. 

Easements— Servitude— **Q,UAsi  Easement." 

5.  The  owner  of  an  entire  tract  of  land  or  of  two  or  more  adjoining 
parcels  may  so  employ  a  part  thereof  as  to  create  a  seeming  servitude  in  favor 
of  another  portion  to  which  the  use  becomes  appurtenant.  Such  use  is 
tantamount  to  an  easement  at  will,  so  long  as  the  unity  of  ownership  con- 
tinues, and  is  described  as  a  "quasi  easement."— Gferman  Savings  A  Loan  Society 
V.  Oordon,  147. 

Easements— Quasi  Easement— Quasi-Dominant  Tenement— Convey- 
ance—Effect. 

8.  Where  an  owner  of  land  creates  a  quasi  easement  in  one  portion  of  her 
land  in  favor  of  another  portion,  and  conveys  the  quasi-dominant  tenement 
without  an  express  reference  in  the  deed  to  the  servitude,  whether  the  ease- 
ment passed  by  implied  grant  depends  on  the  nature  and  character  of  the  use 
imposed,  as  indicating  whether  the  grantor  intended  to  convey  a  right  to  use 
the  quasi  tenement,  and  the  grantee  reasonably  expected  to  take  and  hold 
such  right.— German  Savings  A  Loan  Society  v.  Gordon,  147. 

Easements  —  Quasi  Easement  — Conveyance  — Implied  Grant  — Con- 
tinuous AND  Apparent  Quasi  Easement. 

4.  The  grantee  of  a  quasi-dominant  tenement  takes  an  apparent  quasi 
easement  by  implied  grant,  provided  the  easement  is  one  of  reasonable 
necessity  to  the  enjoyment  of  the  property  conveyed.— Crerman  Savings  &  Loan 
Society  v.  Gordon.  147. 

Easements- Discontinuous  Quasi  Easement— Implied  Grant. 

6.  A  discontinuous  quasi  easement,  when  evidenced  in  a  substantial 
manner,  passes  by  implied  grant  as  an  appurtenant  to  the  dominant  tene- 
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meat,  when  the  latter  la  severed  by  a  oonveyanoe  thereof.— G^^rmon  Scsvings  ^ 
Loan  Society  v.  Gordon,  147. 

EA8KMBNT8  —  QUASI     EASKMBNTS  —  IMPLIBD     ORAMT  —  CONVBT  ANCX     OW 

•  Dominant  £stats->8bvbbanos. 

0.  G..  while  the  owner  of  four  lots  In  a  city  block  nambered  1.  2,  7.  and  8. 
lots  1  and  2  facing  on  H.  street  and  7  and  8  In  the  rear  facing  on  O.  street,  sold 
lot  7.  reserving  a  passacreway  6.126  feet  w^lde.  extending  from  O.  street  to  tbe 
rear  of  lot  2,  on  which  her  house  was  jmrtlally  located.  G.  built  a  picket  fence 
on  the  south  line  of  lot  8,  Just  north  of  the  passageway.  The  entrance  to  the 
passageway  was  originally  Indicated  by  a  gate,  and  was  reached  by  three 
ascending  steps  from  the  street  grade  and  covered  by  a  two-board  wallL. 
which  extended  eastward  across  the  lot  past  the  house  of  the  purchaser  of 
lot  7,  who  built  a  fence  from  the  northwest  corner  of  his  house  along  hia 
boundary  to  O.  street,  so  that  the  passage  was  Inclosed  to  the  rear  of  his  house. 
and  from  there  on  was  not  fenced.  The  gate,  when  closed,  completed  the 
angle  and  connected  the  south  line  of  G.^s  fence  with  the  west  line  of  the 
fence  of  the  owner  of  lot  7.  G.  mortgaged  lots  1  and  2  without  reference  to 
the  right  of  way,  which  mortgage  was  thereafter  foreclosed.  Held,  that  the 
purchaser  at  the  foreclosure  sale  acquired  the  right  to  use  the  passageway 
a  quasi  easement  appurtenant  to  lot  ^,—  Oerman  Saving*  dt  Loan  SoeieJp  v. 
don,  1-17. 

EA8BMBNT8— Highways— Obstbuctions. 

7.  Where  a  party  seeks  to  restrain  an  obstruction  of  a  highway  or 
ment,  the  injured  party  is  not  limited  or  confined  to  that  part  of  the  roadwar 
or  easement  abutting  upon  or  in  front  of  his  premises.— iforse  v.  WMieomb,  113. 

Public  Easements.    See  Dbdioation;  Highways. 

EJEOTMEKT. 

EJBCTMBNT— IDBNTITY  OF  LAND— EVIDBNOB. 

1.  Evidence  held  insufficient  to  identify  an  alleged  strip  of  land  between 
the  true  boundaries  of  two  tracts  according  to  government  surveys.— <9sa^rooA 
V.  Oooa  Bay  Ice  Co.  172. 

Bjbotiibnt— Trial— Nonsuit. 

2.  A  motion  for  nonsuit  in  ejectment,  on  the  ground  that  the  evidence 
shows  title  only  to  tide  lands,  while  the  complaint  describes  land  only  below 
low  tide,  is  properly  denied,  where  the  answer  admits  the  premises  are  abOTe 
low  XiAQ,—8eabTook  v.  Oooe  Bay  Ice  Co.  172. 

ELECTION   OF   BEHEDIES. 

Election  or  Rbmedibs—Effbct— Rbmbdibs  Barrbd. 

The  fact  that  an  assignee  of  a  part  of  a  Judgment  commenced  an 
attachment  against  the  Judgment  creditor  to  attach  the  sum  paid  by  the 
Judgment  debtor  in  consideration  of  a  settlement  of  the  Judgment,  pursuant 
to  an  agreement  between  the  Judgment  creditor  and  Judgment  debtor,  does 
not  estop  the  assignee  from  instituting  a  suit  to  enforce  his  rights  against 
real  estate  made  subject  to  the  payment  of  the  Judgment;  the  Judgment 
debtor  not  having  been  misled  or  caused  to  act  to  his  injury.— Alexander  ▼. 
Munroe^  600. 

ELECTIONS. 

Elections— What  Con8Titute.s  a  Majobity. 

In  a  city  having  three  hundred  and  thirty  legal  voters,  who  were  qual- 
ified to  vote  upon  the  question  of  the  adoption  of  a  new  charter,  but  one  hun- 
dred and  sixty-two  votes  were  cast,  ninety-two  for  and  seventy  against  the 
proposed  charter.  Held,  that  only  a  majority  of  those  voting  is  all  that  is 
required  to  adopt  the  new  charter,  and  when  the  statute  is  silent,  it  will  be 

S resumed  that  the  electors  who  do  not  vote  are  in  favor  of  the  measure. — 
Raines  v.  City  of  Forest  Grove,  443. 

Holding   of    Election   Under   Local    Option    Law.     See    Intoxicating 
Liquors. 

ELECTBIOmr. 

Elbctbicity  —  Injuries  From    Construction  and  Maintenance  of 

Street  Railroad— Care  Required. 
1.  An  electric  railway  company  maintaining  and  controlling  a  trolley 
system  must  exercise  the  utmost  degree  of  care  in  the  construction,  main- 
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tenance,  inspeotlon.  and  repair  of  Its  wires,  so  as  to  keep  them  harmless  at 
places  where  persons  are  liable  to  come  in  contact  with  them,  and  its  duty  is 
not  lessened  as  to  servants  of  a  telephone  company,  where,  under  an  agree- 
ment, it  is  permitted  to  attach  its  wires  to  poles  of  the  telephone  company.— 
OerUzkow  v.  Portland  Railtvay  Co.  i  14. 

Electricity  —  iNJURiBS  Incident  to  Production  and  Use  — Care 
Required. 

2.  Where  an  electric  railway  company  and  a  telephone  company  Jointly 
use  a  structure  to  which  the  wires  of  each  are  attached,  each  is  under  the 
same  oblifration  to  the  other  as  persons  having  common  rights  in  a  place  are 
to  one  another,  not  negligently  to  place  a  dangerous  substance  on  the  common 
territory,  where  it  may  be  reasonably  anticipated  that  others  having  common 
rights  may  be  injured,— OetUtkow  v.  Portland  Railway  Ob.  114. 

EiiECTRiciTT  —  Injuries  Incident  to  Production  and  Use  —  Care 
Required. 

8.  An  electric  railway  company  permitting  for  a  day  and  a  half  a  circuit 
breaker  to  be  displaced,  so  as  to  allow  a  wire  of  a  trolley  system  to  come  in 
contact  with  a  telephone  wire,  is  guilty  of  actionable  negligence,  irrespective 
of  how  the  displacement  oGcurreA.—OenUkow  v.  Portland  Railway  Co,  114. 

EiiECTRiciTY  —  Injuries  Incident  to  Production  and  Use  —  Carb 
Required. 

4.  An  owner  of  electrically  charged  wires,  which  became  disarranged 
without  his  negligence,  is  entitled  only  to  a  reasonable  time  after  the  condi- 
tion arises,  in  which  to  discover  and  remove  the  dangers  resulting  therefrom. 
—O^ntxkow  v.  Portland  Railway  Co.  114. 

Electricity  —  Injuries  Incident  to  Production  and  Use —  Care 
Required.  ^ 

6.  An  electric  railway  company,  maintaining  a  trolley  system,  is  under 
the  duty  of  continuous  inspection  of  its  wires.— (?«nteAM>u>  v.  Portland  Railway 
Co.  114. 

Electricity  —  Injuries  Incident  to  Production  and  Use  — Gabb 
Required. 

6.  In  the  absence  of  proof  that  wires  forming  a  part  of  a  trolley  system 
were  cut  by  trespassers,  the  Inference  is  that  it  was  done  by  some  one  on 
behalf  of  the  owner  of  the  system,  for  the  purpose  of  rearranging  the  position 
of  the  wires,— Oentzkow  v.  Portland  Railway  Ob,  114. 

Electricity  —  Injuries  Incident  to  Production  and  Use  — Carb 
Required. 

7.  Evidence  field  sufficient  to  go  to  the  Jury  on  the  issue  of  the  negligence 
of  an  electric  railway  company  maintaining  a  trolley  system  resulting  from 
its  permitting  its  trolley  service  wire  to  fall  on  a  trolley  wire  and  thereby 
permit  the  escape  of  electricity.— tf^nteA^ou;  v.  Portland  Railway  Ob,  114. 

Electricity- Injuries  From  Production  and  Use— Contributory 
Negligence. 

8.  One  who  knew,  or  who  should  have  known,  that  wires  supporting  a 
trolley  service  wire  were  charged  with  a  dangerous  current  of  electricity,  and 
who  voluntarily  exposed  himself  to  the  risk  of  being  shocked  thereby,  was 
chargeable  with  contributory  negligence  precluding  a  recovery  for  the  injuries 
received.— Oentzkow  v.  Portland  Katlway  Cb.  114. 

Electricity— Injuries  From  Production  and  Use  —  Contributory 
Negligence— Question  for  Jury. 

0.  Whether  an  employee  of  a  telephone  company  coming  in  contact  with 
an  electrically  charged  iron  peg  in  a  telegraph  pole.  In  consequence  of  the 
negligence  of  an  electric  railway  company  maintaining  a  trolley  system,  was 
guilty  of  contributory  negligence,  field,  under  the  evidence,  for  the  Jury.— 
Oentzkow  v.  Portland  Railway  CS*.  114. 

Electricity—  Injuries  From  Production  and  Use  —  Contributory 
Negligence. 

10.  An  employee  of  a  telephone  company  may  assume  that  a  wire  of  an 
electric  railway  company  not  intended  to  carry  electricity  and  attached  to  a 
telephone  pole,  under  an  agreement  with  the  telephone  company,  is  harm- 
less.— Oejitzkow  V.  Portland  Railway  Co.  1 14. 

EMINENT   DOMAIN. 

Eminent    Domain  —  Petition    for   Road— Gateway  —  Expense   of 

Fencing. 
Laws  1876.  p.  26  (Hlirs  Ann.  Laws  1892.  §  4076),  provided  for  the  opening  of 
"roads  of  public  easement.'''    Laws  1800,  page  104  (Section  4006,  B.  A  C.  Comp.), 
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provided  for  a  county  road  thirty  feet  wide,  or  a  gateway  not  less  than  ten  nor 
more  than  thirty  feet  wide.  Laws  1008.  p.  260,  S  20.  provided  that  a  board  of 
county  viewers  should  locate  the  road,  and  as  amended  by  Laws  1007.  p.  166, 
provided  for  a  road  not  exceeding  sixty  feet  wide,  or  a  gateway  not  less  than 
ten  nor  more  than  thirty  feet  wide,  to  be  viewed  out  and  located  by  a  board  of 
county  viewers.  Held^  that  where  a  county  road  *'and'^  gateway  were  peti- 
tioned for,  but  tlie  lower  courts  recognized  the  proceedings  to  be  for  the 
establishment  of  a  gateway,  and  not  for  an  open  road,  and  so  established  It. 
the  expense  of  fencing  the  road  was  not  an  element  of  the  damages  suffered 
by  the  owners  of  the  land  through  which  the  road  passes.  —  In  re  Suge.  Voran 
v.  SagCf  587. 

ESCBOWS. 

Escrows— Unatttuorized  Dklivtsry. 

A  deed  left  in  escrow,  which  is  improperly  delivered  by  the  depository 
without  compliance  with  a  condition  requiring  payment  of  the  consideration 
named, passes  no  title,— /^ra^^ord  v.  Durham,  1. 

ESTATES. 

Of  Decedents.    See  Exboutors  and  Administrators. 

ESTOPPEL. 

Estoppel— Estoppel  to  Deny  Dedication. 

1.  Where  defendants  sold  a  number  of  lots,  and  represented  to  the  pur- 
chasers that  a  tract  adjacent  thereto  would  be  opened  as  a  street,  receiving 
an  Increased  price  for  Uie  lots  because  of  tlielr  proximity  to  the  proposed 
streets,  defendants  were  estopped  to  deny  that  the  strip  was  dedicated  as  a 
public  street.— ATorac  v.  Whiteomb,  412. 

Estoppel— Evidence  -  Parol  Evidence. 

2.  While  ordinarily  purchasers  of  lots  shown  on  plats  thereof  cannot 
claim  more  than  is  shown  by  the  plat,  where  plaintiffs  purchased  lots  upon 
representations  that  an  adjacent  tract  which  was  shown  on  tne  plats  as  frac- 
tional lots  would  be  opened  as  a  street,  they  could  show  such  representations 
by  parol  by  way  of  estoppel ;  such  evidence  not  being  admitted  to  vary  the 
plat.— 3for«e  V.  Whitcomb,  412. 

EVIDENOE. 

Evidence— Sanity— Opinion— Reason. 

1.  An  opinion  as  to  the  sanity  of  the  grantor  by  a  subscribing  witness  t^ 
a  mortgage  was  without  weight,  where  It  was  limited  to  the  witness^  observa- 
tion at  the  time  of  the  taking  the  acknowledgment,  and  the  w^ltness  did  not 
give  any  reason  for  his  opinion,  as  required  by  Section  718  B.  A  O.  Comp. — 
Bowman  v.  Wade,  347. 

BviDEN OK— Transcript  on  Appeal. 

8.  Where  it  is  contended  that  the  evidence  was  not  sufficient  to  Justify 
the  verdict,  the  transcript  on  appeal  must  show  the  objections  to  be  well 
taken,  otherwise  the  court  will  not  devote  the  time  nor  occupy  the  space  to 
discuss  \\,.— Slate  v.  Minnicky  Sh. 

Evidence— Trial— Rebfttal  Evidence— Admissibility. 

8.  The  state  in  a  criminal  prosecution  /i«W  not  entitled  to  prove  on  rebut- 
tal admissions  made  by  defendant  without  limiting  the  evidence  to  the  pur- 
pose of  Impeachment.— iSfa/e  v.  Minnick,  m. 

Evidence— OoNTRiBrTORY  Negligence. 

4.  Where  the  evidence  ofTerod  to  establish  negligence  of  defendant,  result- 
ing In  injury  to  plaintiff,  showed  that  plaintiff  was  guilty  of  negligence,  with- 
out which  the  Injury  would  not  have  occurred,  plaintiff  could  not  recover.— 
Oentzkow  v.  Portland  Ratiivay  Co.  114. 

Evidence— Negative  and  Positive  Evidence. 

6.  The  compjvratlve  value  of  positive  and  nejrative  testimony  depends  on 
the  means  of  knowledge  of  the  witnesses,  their  opportunity  to  know  the  facts 
and  their  apparent  candor  and  demeanor  on  the  witness  stand.- /?tt*«eM  v. 
Orefjon  R.  ik  N.  Co.  128 

Evidence— Weight  of  Evidence— Instructions. 

6.  Under  the  statute  providing  that  the  Jury  are  the  sole  Judges  of  the 
evidence,  an  instruction  that  the  testimony  of  a  witness  that  a  thing  actu- 
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ally  occurred,  Is  of  more  value  than  the  teBtlmony  of  a  witness  who  says  he 
did  not  see  or  hear  the  occurrence,  Is  an  Invasion  of  the  province  of  the  jury.— 
Russell  v.  Oregon  B.  it  N.  Co.  r/8. 

EVIDKWOE— EJKOTMIENT— IDENTITT  OF  LaKD. 

7.  Evidence  held  insufficient  to  identify  an  alleged  strip  of  land  between 
the  true  boundaries  of  two  tracts  according  to  government  surveys.— fifeaftrooAt 
V.  Ooos  Bap  lee  Co.  17-1. 

E  VIDKNOB— BOUN  D  A  R  IBS— LOCATION . 

8.  The  location  of  the  beginning  point  of  a  survey  would  not  be  regarded 
as  established  by  the  testimony  of  a  witness,  who  was  present  when  the  sur- 
vey was  made,  as  to  his  recollection  of  its  location,  after  the  lapse  of  thirty- 
four  years. — Seabrook  v.  Ooos  Bay  lee  Co.  174. 

EVIDBNCIS—BODNDABIISS—BkO INNING  COBNER— LOCATION. 

9.  Evidence  held  to  show  that  the  northeast  corner  of  a  certain  lot  had 
not  been  properly  located  in  the  Whereat 's  survey,  and  could  not,  therefore, 
be  taken  as  tne  starting  point  from  which  to  locate  an  angle  to  which  such 
survey  was  t\eA.— Seabrook  v.  Coot  Bay  lee  Co.  174. 

Evidence— SUFPioiBNOY— Mechanics'  Liens. 

10.  One  seeking  to  establish  a  lien  for  materials  and  labor  furnished  to  a 
contractor,  must  make  a  definite  showing  as  to  value  In  order  to  prevail.— 
Laughlin  v.  Connor*^  \^. 

Evidence- Sufficiency- Mechanics'  Liens. 

11.  Evidence  examined,  and  held  insufficient  to  establish  a  Hen  for  any  def- 
inite amount  for  labor  and  materials  furnished  a  contractor.— ixxu^AUn  v.  Con- 
nor*f  184. 

Evidence— Compensation— Competency. 

12.  In  condemnation  proceedings,  evidence  of  what  plaintiff  paid  for  other 
property  for  use  in  the  same  enterprise  Is  Incompetent,  whether  offered  as 
substantive  evidence,  or  on  cross-examination  as  a  test  of  an  expert^s 
knowledge.— Oreflron  R.  d'  JV.  Co.  v.  Eastlack,  196. 

Evidence  -Objections— Sufficiency. 

18.  The  rule  that  objections  to  evidence  must  be  specific  does  not  apply, 
where  the  evidence  Is  clearly  inadmissible  for  any  purpose,  in  which  case  a 
general  objection  is  suflacient.— Orei/on  R.  dc  N.  Oo.  v.  SaMilack,  196. 

Evidence— Reception  of  Evidence— Objections. 

14.  In  condemnation  proceedings,  an  objection  to  evidence  of  what  plain- 
tiff paid  for  other  property  for  use  In  the  same  enterprise,  on  the  ground  that 
the  evidence  was  not  the  measure  of  value,  was  sufficient  to  raise  the  ques- 
tion of  the  admlHslblUty  of  such  evidence,  offered  as  substantive  evidence,  or 
on  cross-examination  as  a  test  of  an  expert ^s  knowledge  of  value.— Ore^ron  R. 
dt  N.  Oo.  V.  Eaatlack,  196. 

Evidence— Relevancy— Value. 

16.  In  condemnation  proceedings,  evidence  of  what  the  property  was  sold 
for,  or  was  estimated  to  have  brought,  in  an  exchange  made  twelve  or  fifteen 
years  before,  is  inadmissible.- Oreflron  R.  ik  N.  Co.  v.  EoiUaeky  196. 

Evidence— Opinions— Facts  Forming  a  Basis  of  Opinion. 

16.  In  condemnation  proceedings,  a  witness  cannot  base  his  opinion  of  the 
value  of  the  land  sought  to  be  taken  on  what  he  had  heard  plaintiff  had  paid 
for  other  land  for  use  in  the  same  enterprise.— Orcflron  R.  4r  N.  Co.  v.  Ea»iuuik 
196. 

Evidence— Facts  and  Conclusions. 

17.  Where  the  complaint,  in  an  action  for  injuries  to  a  coal  miner  engaged 
in  taking  cars  up  and  down  an  incline,  alleged  that  the  master  negligently 
permitted  the  signal  system  used  in  the  miner's  work  to  get  out  of  repair, 
and  that  the  ma.ster  was  negligent  in  the  manner  of  moving  the  cars  on  the 
incline,  the  testimony  of  the  miner  that  the  signal  system  was  out  of  repair, 
and  that  the  cars  could  have  been  letdown  the  Incline  by  steam  power,  stated 
facts,  and  not  the  conclusion  of  the  witness.- /'errari  v.  Beaver  Ilul  Ooal  Oo.  210. 

Evidence  — Injuries  to  Shrvant  — Proximate  Cause. 

18.  A  servant  suing  for  a  personal  Injury,  who  introduces  evldeace  of  the 
defective  condition  of  an  appliance,  as  alleged  in  the  complaint,  must  show 
that  the  Injury  might  have  been  avoided  if  the  appliance  had  been  In  repair. 
^Ferrari  V.  Beaver  Hill  Coal  Cto.  210. 
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BviDKKCiE—ADMissiBrLiTT— Damages— PBRSoifAi.  Injury. 

10.  In  an  action  by  an  Infant  for  personal  Injury,  his  testimony  as  to  the 
length  of  time  he  was  able  to  work  after  the  Injury,  and  prior  to  the  trial, 
was  competent  to  show  the  extent  of  the  Injury  and  the  probable  effect  It 
mifcht  have  on  his  future  earning  capacity,  though  no  damage  could  be 
assessed  for  loss  of  time  during  his  minority.— -F^rari  v.  Beaver  Hill  QxU  Co. 
2J0. 

Evidence— SuBSKQTTKNT  Conduct— Negligence. 

20.  Kvldence  of  additional  precautions  or  of  subsequent  repairs  Is  not 
competent  to  prove  antecedent  negligence,  but  it  may  be  competent  as  show- 
ing that  the  property  where  the  injury  was  received  belonged  to,  or  was  in 
control  of,  defendant. — Ferrari  v.  Beaver  Hill  Obai  Co.  UIO. 

Kvidence—Tbial— Striking  Out  of  Evidenob. 

21.  Hearsay  evidence  should  be  stricken  out.  though  it  was  elicited  on 
cross-examination  by  the  parties  objecting  thereto.— »Sto/«  v.  Onbome^  289. 

Evidence— Acts  of  Codrpendant. 

22.  In  a  prosecution  for  an  assault  with  Intent  to  rape,  the  admission  of 
evidence  of  a  previous  similar  assault  on  the  daughter  of  the  prosecuting 
witness  by  a  codefendant  not  on  trial  is  reversible  error.— fito/c  v.  0«fecimr,  'isS. 

Evidence— Judicial  Xotice— Charters  of  Municipal  Corporations. 
28.  A  charter  of  a  city  is  a  public  law  of  the  state  of  which  the  courts  take 
Judicial  notice. — Naylor  v.  McOoUoch^  Mapor^  S06. 

Evidence— Parol  Evidence. 

24.  In  an  action  on  a  parol  contract,  letters  and  telegrams  passing  between 
the  parties  some  2V^  months  after  the  making  of  the  contract  are  not  primarx 
evidence  of  the  terms  thereof  though  they  contain  references  as  to  what  the 
parties  understood  as  a  part  of  the  contract,  but  are  admissible  as  admissions 
of  what  had  been  previously  concluded  between  them,  subject  to  explanation 
by  them.— JfoAon  v.  Rankin,  828. 

Evidence— Relevancy— Kacts  Forming  Part  of  Transaction. 

26.  Where,  in  an  action  for  commissions  for  buying  land  for  defendant. 
plaintlfT  offered  testimony  as  to  an  arrangement  by  defendant  with  another  to 
assist  plaintiff  in  buying  the  land,  in  order  to  show  that  defendant  authorized 
the  purchase  of  a  tract  upon  certain  terms,  which  were  communicated  to 
defendant  by  such  other  testimony  in  connection  with  such  evidence  aa  to 
the  compensation  defendant  was  to  pay  the  other,  was  not  admissible  under 
Section  702,  B.  &  O.  Oomp.,  permitting  the  whole  of  an  act  or  declaration  to  be 
inquired  into  by  the  other  party,  where  a  part  thereof  is  given  In  evidence  by 
one  party;  defendant  not  having  offered  any  part  of  the  transaction  with 
such  other  in  evidence  or  testified  as  to  the  terms  of  his  employinent.-»itf<kAof» 
V.  Bankin,  328. 

Evidence— Relevancy— Facts  Forming  Part  of  Transaction. 

20.  In  order  to  be  admissible  under  Section  702,  B.  A  C.  Oomp..  permitting 
the  whole  of  any  declaration  or  conversation  on  the  same  subject  to  be 
inquired  into  by  the  other  party,  where  a  part  thereof  Is  given  In  evidence  by 
one  party,  the  rest  of  the  conversation  must  be  material,  and  affect  In  some 
way  the  part  already  given  in  evidence.— 3fa^n  v.  Rankin,  828. 

Evidence— Admissions— Conclusiveness. 

27.  In  an  action  for  commissions  earned  by  the  purchase  of  land  for 
defendants,  where  plaintiff  claimed  that  the  agreement  was  that  he  should 
receive  $1  an  acre  when  he  secured  options  on  the  land  and  deposited  the 
deeds  in  escrow,  but  defendant  claimed  that  he  was  not  to  receive  any  com- 
missions unless  defendant  exercised  his  option  and  resold  the  land,  and 
defendant  Introduced  letters  from  plaintiff,  written  after  plaintiff  had  stated 
In  another  letter  to  defendant  that  he  had  purchased  the  land,  and  con- 
sidered his  part  of  the  contract  fulfilled,  which  letters  related  to  securing 
control  of  certain  land,  the  options  on  which  had  expired  after  plaintiff  had 
obtained  them,  and  were  introduced  as  being  admissions  against  Dlaintifr^'s 
Interest  and  tending  to  show  that  he  had  an  Interest  in  the  disposal  of  the 
option  lands,  plaintiff  could  explain  the  letters  and  show  that  they  related  to 
another  contract  made  with  defendant;  written  admissions  not  belngcon- 
clusive,  but  being  subject  to  rebuttal  or  explanation.— IfaAon  v.  iZanJUn,  S28. 

Evidence— Competency— Intent. 

28.  The  intent  of  a  person  in  doing  an  act.  or  in  uttering  a  declaration, 
when  material,  may  be  testified  to  by  the  actor,  whether  he  is  a  party  or  not, 
and  however  inconclusive  or  inconsistent  his  testimony  may  be;  that  going 
only  to  Its  weight.- JfaAon  v.  Rankin,  328. 
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Evidence— Homicide— Thkbats. 

20.  Where  a  kllUnff  is  not  deliberate  and  not  in  oool  blood,  previous  threats 
made  by  one  defendant  are  not  evidence  against  a  codefendant  who  had  no 
knowledge  thereof.— fitoZc  v.  WuUworttt,  871. 

Evidence— FAiiSB  Pbetenses— Variance. 

ao.  Where  an  indictment  for  false  pretenses  charged  that  defendant 
received  money,  evidence  showing  that  he  received  prosecutor^s  check  on  a 
bank,  which  defendant  cashed  before  he  was  arrested,  did  not  constitute  a 
variance:  the  check  being  merely  the  vehicle  by  which  defendant  obtained 
the  TDoney .—8taie  v.  Oennain,,  395. 

Evidence— False  Pretenses— Oral  Testimony— Corroboration. 

81.  Section  181S,  B.  A  O.  Oomp.,  defining  "false  pretenses,"  does  not  require 
the  pretense  to  be  in  writing:  but  Section  1407  declares  that,  on  a  trial  for 
obtaining  from  any  person  any  valuable  thing  by  false  pretenses,  no  evidence 
can  hQ  admitted  of  a  false  pretense  expressed  orally  and  unaccompanied  by  a 
false  token  or  writing,  but  such  pretense  or  some  note  or  memorandum 
thereof  must  be  in  writing  and  either  subscribed  by  or  in  the  handwriting  of 
the  defendant.  Held^  that  such  section  does  not  require  that  the  memo- 
randum contain  the  whole  pretense,  but  that  it  should  accompany  and 
corroborate  the  oral  evidence  thereof,  and  hence,  where  the  fraudulent  repre- 
sentation was  in  writing,  parol  evidence  of  the  conversation  had  between 
prosecutor  and  defendant  at  the  time  was  admissible  to  corroborate  the 
writing.— iSKate  v.  Germain^  385. 

Evidence— PAROii  Evidence. 

82.  Where  a  receipt  given  for  money  pursuant  to  alleged  fraudulent 
representations  contained  the  letters  "S.  B.  Lumbr.  Oo."  to  designate  the 
name  of  a  business  concern  to  which  prosecutor  was  referred  for  employment, 
parol  evidence  was  admissible  to  explain  the  meaning  of  such  letters  and 
abbreviations.— 'SKote  v.  Oermain,  395. 

Evidence— Other  Offenses— Motive— Intent. 

88.  In  a  prosecution  for  false  pretenses,  testimony  concerning  similar 
offenses  was  admissible  to  show  motive  and  fraudulent  Intent.— <SKato  v.  Oer- 
main^  395. 

Evidence- Rebuttal— ORiMiNAii  Law. 

84.  Where,  in  a  prosecution  for  false  pretenses,  the  State  introduced 
evidence  of  other  similar  offenses  to  show  motive  and  fraudulent  intent,  the 
court  properly  permitted  defendant  to  explain  the  transactions  proved  by 
the  State,  but  refused  to  allow  defendant  to  prove  additional  instances  not 
otherwise  referred  to,  in  which  he  had  returned  money  received  from 
employees  for  whom  he  had  failed  to  procure  employment.— fitote  v.  Oer. 
main,  w6. 

Evidence— Larceny— Sufficiency  of  fiviDSNCB. 

86.  Evidence  held  sufficient  to  justify  a  conviction  of  general  larceny  of  a 
horse,  and  not  of  a  larceny  by  altering  a  brand.— <Stote  v.  Moxley^  409. 

Evidence— Evidence  Founded  on  Hearsay— Repute  as  to  Facts- 
Ownership. 

80.  In  a  suit  to  enjoin  the  closing  of  an  alleged  street  which  plaintiffs  claim 
defendants  represented,  upon  selling  lots  to  them,  would  remain  open  as  a 
street,  evidence  that  the  strip  was  known  by  the  public  in  general  as  T  street, 
and  appeared  upon  the  city  and  telephone  directories,  and  was  called  out  by 
the  street  car  conductor,  by  that  name,  and  that  mall  was  addressed  to  resi- 
dents in  that  vicinity  as  on  that  street,  was  admissible  in  connection  with 
numerous  other  circumstances  tending  to  show  that  the  strip  was  reserved 
for  a  street  to  show  how  it  was  generally  treated  by  the  public  in  that  vicin- 
ity. Section  788,  subd.  12,  B.  &,.  O.  Comp..  making  it  a  disputable  presumption 
that  one  is  the  owner  of  property  from  common  reputation  of  his  ownership. 
— Jfortev.  Whitcomb.ii'L 

Evidence -Hbarsa Y— Repute  as  to  Facts— Ownership. 

87.  Oommon  or  general  reputation  is  admissible  to  show  a  fact  in  which 
the  public  have  an  Interest  or  which  directly  affects  the  mass  of  the  people  in 
alocallty.— -Morw  V.  Whitcomb,\\2. 

Evidence— Sufficiency. 

88.  In  a  suit  to  enjoin  the  closing  of  an  alleged  street  which  plaintfffs 
claimed  that  defendants  represented,  upon  selling  lots  to  them,  would  remain 
open  as  a  street,  evidence  held  to  show  that  plaintiffs  purchased  the  land  with 
the  understanding  that  the  tract  would  be  open  as  a  street.— iforxtf  v.  Whitr 
comb,  412. 
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EVIDKNOlE— ADMI88IBIIiITT. 

89.  In  an  action  to  restrain  the  closing  of  a  tract  which  plaintiffs  claim 
defendants  represei^ted.  upon  selling  lots  to  them,  would  be  open  as  a  street, 
a  map  showing  various  streets  platted  in  lots  of  uniform  size,  with  a  number 
of  smaller  lots  along  the  strip  which  plaintiffs  claim  was  intended  to  be 
reserved  as  a  street,  was  admissible  to  corroborate  plaintiffs*  testimony  as  to 
defendants*  statement  that  that  tract  would  be  opened  as  a  street.— ifor«e  v. 
White<nnb,  412. 

EviDKNCK— Parol  Evidence— Estoppel. 

40.  While  ordinarily  purchasers  of  lots  shown  on  plats  thereof  cannot 
claim  more  than  is  shown  by  the  plat,  where  plaintiffs  purchased  lots  upon 
representations  that  an  adjacent  tract  Which  was  shown  on  the  plats  as  frao- 
tlonal  lots  would  be  opened  as  a  street,  they  could  show  such  representations 
by  parol  by  way  of  estoppel;  such  evidence  not  being  admitted  to  vary  the 
plat.— 3for»«  V.  Whitcomh,  412. 

Evidence— Highways— Existence. 

41.  The  existence  of  a  street  or  highway  may  be  proved  by  slK>wing  a  P&rol 
dedication  accompanied  by  the  user  thereof  by  the  public— 3for«e  v.  Whil' 
comb,  412. 

Evidence— Dedication-Public  Stbebt^-Estoppel. 

42.  Evidence  examined  and  ?ield  sufficient  to  establish  the  fact  that  defend- 
ants dedicated,  as  a  public  street,  the  strip  of  land  in  controversy,  and  should 
be  enjoined  from  In  any  manner  obstructing  it.— Aforse  v.  WhiteonU>f  412. 

Evidence— iRRiOATioN— Findings. 

48.  In  a  suit  to  enjoin  defendant  from  interfering  with  the  flow  of  water 
into  complainant^s  irrigation  ditch,  evidence  field  to  warrant  a  finding  that 
defendant  had  unlawfully  diverted  the  water  from  the  main  ditch,  and  that 
this  was  the  cause  of  plaintlff^s  water  shortage  and  the  impairment  of  his 
QTops.—Simpton  v.  Harrah,  448. 

Evidence— Actions  fob  Injubies— Sufficiency  of  Evidence— Neoi*i- 
gence. 

44.  Evidence,  in  an  action  gainst  a  master  to  recover  for  injuries  to  a 
servant,  held  to  make  the  question  of  defendant's  negligence  and  whether 
plaintiff  assumed  the  risk  incident  to  machinery  around  which  he  was  work- 
ing, for  the  iyxry.—Bigelow  v.  Oblumbia  Gold  Mining  Oo.  451. 

Evidence— Criminal  Law— Other  Offenses. 

46.  While  proof  of  other  offenses  having  no  connection  with  that  charged, 
is  ordinarily  Inadmissible,  the  State,  to  establish  intent  or  motive,  may  show 
other  crimes  committed  by  accused  which  are  connected  with  the  offense 
charged. — State  v.  Hembree^  463. 

Evidence— Criminal  Law— Elements  of  Crime— Motive. 

46.  The  existence  of  a  motive  for  the  commission  of  a  crime  is  not  indis- 
pensable to  conviction,  though  such  proof  is  of  great  importance  in  cases 
depending  on  circumstantial  evidence.— flKoic  v.  Hembree,  4BA, 

Evidence- INFEBENCES— INFEBENCE  on  Infbbenor. 

47.  Under  Section  788,  B.  &  O.  Comp.,  defining  inference  as  a  deduction 
which  the  reason  of  the  Jury  makes  from  the  facts  proved  without  any 
express  direction  of  law,  and  Section  786.  requiring  an  inference  to  be  founded 
on  a  fact  legally  proved,  or  on  such  a  deduction  from  that  fact  as  is  warranted 
by  the  usual  propensities  or  passions  of  men,  etc.,  an  inference  cannot  be 
predicated  upon  an  inference,  so  that  where  accused's  sexual  intercourse  with 
his  daughter  was  not  legally  proved  as  a  fact,  it  would  not  support  an  infer- 
ence of  motive  for  the  killing  of  his  daughter  and  wife.— SlcUe  v.  Hembree,  46S. 

Evidence— Criminal  Law. 

48.  The  presence  of  semen  on  a  bed  sheet  cannot  be  held  to  be  shown  by 
evidence  of  the  existence  of  a  whitish  liquid  on,  or  a  starchy  condition  of,  the 
sheet,  but  the  existence  of  spermatozoa  should  have  been  established  therein. 
—State  v.  HembreCj  463. 

Evidence- Cbimtnal  Law. 

49.  The  relationship  of  father  and  daughter  excludes  any  presumption  of 
sexual  relations  l^etween  them  merely  from  their  intimate  association,  and  a 
much  greater  degree  of  p«*oof  would  be  necessary  to  Justify  a  criminal  infer- 
ence than  If  such  relationship  had  not  existed.— Stote  v.  Hembree,  468. 

Evidence— Sufficiency  of  Evidence— Motive. 

60.  In  a  prosecution  for  murder  by  setting  fire  to  accused ^s  house  in  which 
his  wife  and  daughter  were  burned,  where  the  State's  theory  was  that  accused 


Index.  641 

had  committed  Incest  with  hl8  daughter,  of  which  his  wife  had  learned,  thas 
furnishing  a  motive  for  the  crime,  evidence  theld  not  to  establish  Incest  as  a 
fact  In  evidence.— -Kate  v.  Hembreet  488. 

EVIDKNCIB— OtHFK  OFFBNSBS— MOTTVB. 

61.  Where  the  defendant's  act  In  killing  deceased  arose  from  the  persist- 
ence of  deceased's  prosecution  of  defendant,  resulting  In  his  suspension  from 
practice  as  an  attorney,  the  record  showing  the  charges  preferred  by  deceased 
as  prosecutor  for  the  State  Bar  Association  against  defendant,  accusing  him 
of  drunkenness  while  trying  a  case  In  court,  the  issuance  of  checks  on  a  bank 
where  he  had  no  funds,  and  of  unlawfully  affixing  a  notarial  seal  to  certain 
pension  papers,  etc.,  was  competent  as  evidence  of  motive,  though  It  showed 
defendant  was  guilty  of  other  oftenses. —State  v.  Mncfi^  482. 

E  viDBN  OK—  Homicide— Motive. 

55.  Wl>ere,  In  a  prosecution  for  homicide,  the  court  permitted  evidence  of 
a  prosecution  of  defendant  by  deceased,  for  conduct  unbecoming  an  attorney, 
to  show  motive  for  the  killing,  the  truth  of  the  charges  in  such  proceeding 
was  not  In  issue,  and  the  court  properly  refused  to  permit  defendant  to  go 
Into  the  merits  thereot.— State  v.  FHach,  482. 

Evidence— Criminal  Law— Ix)Cus  in  Quo— Plat. 

68.  In  a  prosecution  for  homicide,  a  plat  of  decedent's  ofilce,  drawn  to  a 
scale  by  an  expert,  and  shown  by  his  testimony  to  be  a  generally  fair  and 
accurate  representation  of  the  locui  in  quo  shortly  after  the  homicide,  was 
admlssiblo,  not  a.s  substantive  evidence,  but  to  aid  In  understanding  the  testi- 
mony .-^toic  v.  Finchf  482. 

EviDRNOK— Criminal  Law— Photograph  of  Deorasrd. 

64.  Where  the  physician  who  performed  the  autopsy  was  not  personally 
acquainted  with  deceased,  the  court  properly  permitted  a  photograph,  proven 
to  be  a  correct  likeness  of  deceased,  taken  In  health,  to  be  introduced  to  Iden- 
tify the  body  of  the  person  on  whom  the  autopsy  was  performed  as  that  of 
deceased.— fi*a<€  v.  Finch,  482. 

EviDRNOB— Criminal  Law— Parol  Evidence. 

65.  Where  defendant  killed  deceased  because  of  the  latter's  zeal  In  prose- 
cuting charges  against  defendant  for  disbarment,  and  It  did  not  appear  that 
deceased's  appointment  as  prosecutor  for  the  Bar  Association  was  other  than 
oral,  or  that  It  had  records  of  any  kind,  the  fact  that  deceased  was  prosecutor 
for  the  association  was  provable  by  narol,— State  v.  -RnrA,  482. 

Evidence— Sufficiency. 

56.  A  plalntifT  having  the  burden  of  proof  In  a  civil  action  must  Introduce 
such  testimony  as  will  reasonably  show  his  right  of  recovery,  but  he  need  not 
prove  his  case  beyond  a  reasonable  doubt,  and,  where  the  evidence  produced 
by  the  respective  parties  does  not  preponderate  In  favor  of  plaintilT,  the  Jury 
must  find  for  defendant— Willelt  v.  Kinney,  594. 

B  VIDBN  CR—SUF  PIOIKNCY. 

67.  Where  the  evidence  Is  equally  balanced,  or  so  close  as  to  make  It  doubt- 
ful which  party  has  presented  the  greater  weight  of  evidence,  the  verdict 
should  be  against  the  party  having  the  burden  of  proof,  but  the  mere  fact 
that  the  evidence  of  plalntifT  leaves  the  Jury  In  doubt  as  to  what  the  amount 
of  the  verdict  should  be,  does  not  require  a  finding  for  defendant.—  Wiilett  v 
Kinney,  504. 

EXCEPTIONS. 

Bill  of.  See  Bill  of  Exceptions. 

EXEOUTOBS  AND   ADMINISTBATOBS. 

«  Executors  and  Administrators- Torts— LIABILITY.- 
l.  An  action  does  not  He  against  an  executor  or  administrator  In  his  rep- 
resentative character  for  a  wrongful  act  committed  by  him  while  administer- 
ing the  estate,  whereby  a  personal  Injury  is  Inflicted  on  another,  but  he  must 
be  sued  as  an  individual,  and  a  Judgment  against  him  personally  must  rest 
either  on  the.  principle  of  renpondeat  tuperior  or  on  the  breach  of  some  duty 
amounting  to  actionable  negligence,  or  on  his  Independent  X,oTl.—Fetting  v. 
Winch,  600. 

Executors  and  Administrators— Failure  to  Discharge  Duties- 
Liability. 

2.  An  executor  or  administrator  who  neglects  to  discharge  an  obligation 
Imposed  by  law.  and  thereby  injures  another.  Is  personally  liable  therefor.— 
FeUing  v.  Winch,  600. 
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exb0utor8  and  administrators— failure  to  discharge   drties— 

Liability. 
8.  An  executor  or  administrator  is  personally  liable  for  the  torts  com- 
mitted while  administering  the  estate.— Fetting  v.  Winch,  600. 

Executor.^  and  Administrators— Failure  to   Dlscmaroe  Dutfes— 
Liability. 

4.  An  executor  In  possession  of  a  bulldinflr  for  the  estate  employed  a  bead 
Janitor,  who  enfcaffed  two  assistants.  One  of  the  assistants  was  killed,  while 
the  other  assistant  operated  the  elevator  in  the  building.  The  head  jan- 
itor, who  was  an  experienced  elevator  operator,  abandoned  the  work,  and 
negligently  placed  one  of  his  assistants  in  charge  thereof.  There  was  nothing 
to  show  that  the  executor  derived  or  expected  to  receive  any  advantage  from 
the  employment  of  the  head  Janitor  or  his  assistants.  There  was  no  defect  in 
the  elevator  or  machinery  connected  therewith.  Held,  that  the  executor  was 
not  personally  liable  for  the  death  of  the  aasistanl  Janitor.— J'Vttini/  v.  Winch, 
600. 

FAOTOBS  AND  BBOKEBS. 

See  Brokers. 

FALSE  PBETENSES. 

False  Pretenses— Elements  of  Offense— Passing  of  Title. 

1.  In  order  to  sustain  a  conviction  of  false  pretenses,  the  prosecutor  must 
have  been  Induced  to  part  with  the  title  to  the  property  of  which  he  was 
defrauded;  mere  parting  with  possession  being  iiisufllcient.— filfa^^  v.  Orrmain^ 
S95. 

False  Pretenses— Elements  of  Defense— Passing  With  Title. 

5.  In  a  prosecution  for  obtaining  money  by  false  pretenses,  consisting  of 
directing  prosecutor  for  17.50  to  an  alleged  employer  which  did  not  exist,  a 
recital  in  a  receipt  for  the  money  that  It  was  a  "deposit  made  subject  to 
securing  position^^  "balance  due  thirty  days  from  beginning  work,"  and  that 
it  would  be  refunded  in  case  the  applicant  should  produce  evidence  that  he 
had  applied  in  person  to  the  place  where  he  was  directed  and  failed  to  get  the 
situation,  did  not  indicate  that  defendant  received  the  money  as  bailee  and 
not  as  payment:  his  promise  to  refund  indicating  an  intent  not  to  return  the 
Identical  money  received,  but  to  treat  the  money  as  payment  for  services, 
and  not  as  a  bailment.— ^/a/c  v.  Germain,  895. 

False  Pretenses -Reprksentations. 

8.  Defendant  received  17.60  from  prosecutor,  and  executed  to  him  a  receipt 
for  that  sum,  for  which  defendant  agreed  to  furnish  correct  information  by 
which  prosecutor  should  be  enabled  to  secure  a  situation  as  lumberman  with 
the  "8.  B.  Lumbr.  Co.  at  city.''  An  Indictment  charged  that,  at  the  time  the 
receipt  was  given,  defendant  stated  to  prosecutor  that  such  lumber  company 
was  a  large  firm,  partnership,  business,  or  corporation,  and  that  defendant 
knew  such  to  1>e  the  case.  Held,  that  defendant's  representation  that  there 
was  such  a  Ann  was  a  representation  of  an  existing  fact  on  which  a  prosecu- 
tion for  false  pretenses  could  properly  be  based.— 5to<c  v.  Oermain,  885. 

False  Pretenses— Variance— Evidence. 

4.  Where  an  indictment  for  false  pretenses  charged  that  defendant 
received  noney,  evidence  showing  that  he  received  prosecutor's  check  on  a 
bank,  which  defendant  cashed  before  he  was  arrested,  did  not  constitute  a 
variance;  the  check  being  merely  the  vehicle  by  which  defendant  obtained 
the  money.— 51t«/«  v.  Germain,  895. 

False  PRETENaE**— Evidence— Oral  Testimony— Corroboration. 

6.  Section  1812.  B.  &  O.  Comp.,  defining  "false  pretenses,"  does  not  require 
the  pretense  to  be  In  writing;  but  Section  1-«17  declares  that,  on  a  trial  for 
obtaining  from  any  person  any  valuable  thing  by  false  pretenses,  no  evidence 
can  Ije  admitted  of  a  false  pretense  expressed  orally  and  unaccompanied  by  a 
false  token  or  writing,  but  such  pretense  or  some  note  or  memorandum 
thereof  must  be  in  writing  and  either  subscribed  by  or  in  the  handwriting  of 
the  defendant.  Ifeld,  that  such  section  does  not  require  that  the  memo- 
randum contain  the  whole  pretense,  but  that  it  should  accompany  and 
corroborate  the  oral  evidence  thereof,  and  hence,  where  the  fraudulent  repre- 
sentation was  in  writing,  parol  evidence  of  the  conversation  had  between 
prosecutor  and  defendant  at  the  time  was  admissible  to  corroborate  the 
writing. — State  v.  Germain,  395. 
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FOBOIBLE   ENTBY   AND   DETAINEB. 

FoRCiBi<E  Entry  and  Detainer— Review— Additional  Undertaking. 
1.  Section  6748.  B.  &.  O.  Oomp..  declares  that  the  rules  of  practice  Kovern- 
Infir  actions  frenerally  In  a  Justice';^  court  shall  yield  to  the  special  pro<*edure 
provided  for  forcible  detainer.  Section  6764  provides  that  no  appeal  shall  be 
taken  by  defendant  In  forcible  detainer  until  he  shall  in  addition  to  the 
undertakinflT  required  bylaw  upon  appeal,  give  an  undertaking  for  the  pay- 
ment to  plaintiff  of  twice  the  rental  value  of  the  property  of  which  restitu- 
tion shall  be  adjudged.  Act  February  28.  1907  (I^jaws  1907,  page  1^).  amends 
Section  5746,  B.  A  U.  Oomp.,  so  as  to  confer  concurrent  Jurisdiction  on  the  cir- 
cuit court  in  forcible  detainer  with  a  Justice^s  court.  Held,  that  the  special 
grocedure  provided  for  forcible  detainer  is  not  confined  to  a  Justice's  court, 
ut  applies  in  the  circuit  court  to  the  exclusion  of  the  usual  procedure  there, 
and  that  the  additional  bond  required  by  Section  6754  must  be  given  in  an 
action  brought  in  the  circuit  court  as  well  as  if  brought  in  a  Justice's  court.— 
Zelig  v.  Blue  Point  Oyster  Co.  543. 

Forcible  Entry  and  Detainer— Review— Permission  to  File  Omit- 
ted Undertaking. 

S.  Section  549,  subd.  4,  B.  <&  i\  Oomp.,  providing  that  where  a  party  gives 
notice  of  appeal,  and  thereafter  omits,  through  mistake,  to  do  any  other  act, 
including  the  filing  of  the  undertaking  required  by  that  section,  necessary  to 
perfect  the  appeal  or  stay  proceedings,  he  may  be  permitted  to  amend  or 
perform  such  act,  does  not  empower  the  Supreme  Court  to  permit  to  be  filed 
the  additional  undertaking  for  an  appeal  required  by  Section  6754  in  unlawful 
detainer,  as  it  is  a  condition  precedent  to  the  appeal,  and  In  addition  to,  and 
not  a  substitute  for,  the  undertaking  required  by  Section  b\».—Zelig  v.  Blue 
Point  Oy*ter  Co.  548. 

FOBEST  OBOVE,  OHABTEB  OF. 

Haines  v.  City  of  Forest  Orove^  443. 

FBAUDS,  STATUTE    OF. 

Frauds,  Statute  of— Sufficiency  of  Memorandum— Description  of 
Property. 

1.  The  written  memorandum  of  an  agreement  to  »ell  realty  should  con- 
tain sufficient  description  to  show  a  common  Intention  with  reference  to  a 
particular  piece  of  property:  and  a  memorandum,  dated  at  Portland,  where 
the  parties  resided,  describing  the  subject-matter  of  the  contract  as  lots  8  and 
4,  block  18,  A.  H.,  which  the  evidence  showed  meant  Albina  Homestead,  of 
which  a  plat  had  been  duly  recorded  In  Multnomah  County,  in  which  Port- 
land is  situated,  which  plat  shows  a  block  18  containing  lots  8  and  4,  taken  in 
connection  with  admissions  in  the  pleading  that  defendant  owned  lots  8  and 
4,  block  18,  in  Multnomah  County,  Oregon,  sufficiently  identifies  the  property 
described  to  satisfy  the  statute  of  frauds,  though  the  writing  did  not  state  the 
county  and  the  state  in  which  the  property  was  ultuBLted.—Flegel  v.  Dowling.iO, 

Frauds,  Statute  of— Requisites  of  Writing— Signature— Signing 
HY  Agent. 

8.  The  real  estate  agent's  authority  being  only  to  llnd  a  purchaser  for  the 
owner,  and  not  to  execute  a  contract  of  sale,  it  is  unnecessary  that  his 
authority  be  in  writing,  in  order  to  bind  a  purchaser  from  the  owner,  who 
was  procured  by  the  agent,  so  that,  where  the  memorandum  merely  acknowl- 
edged receipt  by  the  agent  of  an  ofTer  from  the  owner  to  the  purchaser  upon 
the  terms  stated  therein,  subject  to  the  owner's  approval,  the  agent's  author- 
ity could  be  shown  by  parol  evidence.— F/^fl^e^  v.  Dowling,  40. 

Frauds,  Statute  of— Requisites  of  Memorandum— Description  of 
Parties. 

8.  The  memorandum  evidencing  a  contract  to  sell  realty  must  show  the 
parties  to  the  contract  by  some  reference  sufficient  to  identify  them,  and  is 
sufficient  if  it  shows  with  reasonable  certainty  the  other  pf^rty  to  the  con- 
tract. In  addition  to  containing  the  signature  of  the  party  to  be  charged.— 
Flegel  v.  Dmvling^  40. 

Frauds.  Statute  of  —  Sufficiency  of  Memorandum  —  Separate 
Writings. 

4.  Several  writings  may  be  taken  together  to  show  a  memorandum  suffi- 
cient to  satisfy  the  statute  of  frauds,  and  the  writings  are  sufficient  if,  when 
taken  together,  they  constitute  a  memorandum  subscribed  by  the  party  to  be 
charged,  and  showing  the  contracting  parties,  the  subject-matter,  and  con- 
sideration.—i'7eflre(  v.  Dowling,  40. 
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Frauds.  Statute  of— Suffioibnoy  of  Memorandum— Skp abate  Writ- 
iNQS— Parol  Kvidencr  to  Connect  Writinqs. 

5.  A  writlnff  signed  by  defendant  acknowledfired  receipt  from  M.  of  $4S. 
part  payment  on  lots  8  and  4,  block  18,  Albina  Homestead,  purchase  price  S800, 
payable  S86()  cash,  and  remainder  in  three  years  at  6  per  cent  Interest,  and 
stated  that  the  purchaser  assumed  a  sewer  assessment:  and  another  writ- 
ing, signed  by  M.  as  agent,  recited  receipt  from  plain tifT^s  assignor  of  S60,  part 
payment  on  lotsS and  4,  block  18.  Albina  Homestead,  purchase  price  $800,  with 
a  sewer  assessment,  terms  1860  cash,  and  balance  in  three  years  at  d  per  cent, 
and  stated  that  it  was  subject  to  the  owner's  approval.  In  an  action  by 
plain tifT  to  compel  a  conveyance  of  the  property  described  in  the  writings, 
plalntifT  offered  to  show  by  parol  evidence  that  his  assignor  was  the  purchaser 
of  the  property,  and  that  M.  was  defendant's  agent  to  bring  the  parties 
together,  and  not  the  purchaser,  as  indicated  by  the  first  memorandum. 
Held,  that  the  evidence  was  admissible  to  connect  the  instruments  and  show 
the  nature  of  the  transaction  to  which  they  referred,  and  that  plalntlfT^s 
assignor,  and  not  M.,  was  the  real  purchaser.— Ficgrci  v.  Dowling,  40. 

Frauds.  Statute  of— SuFFiorENOY  of  Memorandum— Sale  of  Rxai. 
1  Property. 

6.  The  writings,  when  taken  together  and  explained  by  the  surrounding 
circumstances,  are  sufficient,  within  the  statute  of  frauds,  to  show  a  valid 
contract  by  defendant  with  plaintifT's  assignor  to  sell  the  property  upon  the 
terms  stated  therein.— ^^cfl'ci  v.  Dowling^  40. 

Frauds,  Statute  of— Contract  to  Pay  Money— Part  Performance. 

7.  Where  a  defendant  borrowed  money  from  plaintifT  under  an  agreement 
that  the  amount  should  stand  as  a  loan  for  three  years  at  ten  per  cent,  and 
that  the  amount  should  be  secured  by  a  mortgage  on  real  estate,  such  agree- 
ment,  having  been  completely  performed  by  plaintiff,  was  not  within  the 
statute  of  frauds  as  a  contract  not  to  be  performed  within  a  year.— Boumtan  v. 
Wad«.  347. 

Frauds,  Statute  of— Contracts  Implied— Loans— UnenforceableCok- 

TRACT. 

8.  Where  plaintiff  loaned  money  to  defendant  to  be  repaid  with  interest 
at  ten  per  cent  in  three  years,  plaintiff  was  entitled  to  recover  the  sum  loaned 
with  legal  Interest  In  assumpsit  for  money  received,  though  the  contract  was 
unenforceable  under  the  statute  of  frauds.- -Boir/nan  v.  Wade^  $47. 

OOVEBNMENT   LANDS. 

Same  as  Eminent  Domain. 

GBAND   JUBY. 

Grand  Jury— Right  to  Impanel— Indictment. 

Where  the  court  ordered  a  grand  Jury  to  be  regularly  drawn,  and 
accused  was  indicted  thereby,  it  was  not  material  whether  the  constitutional 
amendment  of  June  1,  1908,  providing  that  thereafter  no  person  should  be 
charged  in  the  circuit  court  with  any  crime  except  by  indictm*>nt  by  grand 
Jury,  was  then  in  force,  since  the  statute  previously  existing,  and  permitting 
the  commencement  of  a  criminal  action  by  information,  also  permitted  the 
court  in  its  discretion  to  call  a  grand  Jury.— <Wate  v.  Pinch,  482. 

GUAKBIAN   AND    WABD. 

Guardian  and  Ward— Duty  of  Guardian  to  Disaffirm  Mortgage. 

The  guardian  of  an  insane  person  has  no  discretion  to  ratify  a  mortgage 
given  by  his  ward,  but  is  bound  at  his  peril  todisaifirni  and  avoid  iX.^Bowman 
v.  irade.  347. 

HABEAS    OOBPUS. 

Habeas  Corpus  —  Custody  of   Child  —  Death   op.  Mother  Having 
Custody. 

1.  Tho  father,  being  worthy  and  capable  of  properly  caring  for  his  child, 
custody  of  which  on  his  obtaining  a  divorce  was  given  to  its  mother,  will  as  its 
rightful  custcKilan  on  her  death  be  given  its  custody  in  habeas  corpus  as 
against  the  mother's  parents,  with  whom  she  left  it  to  take  care  of  and  keep. 
— Ex  parte  Barnes.    Barnes  v.  Long,  548. 

Habeas  Corpus— Custody  of  Child- Removal  From  State. 

2.  A  child,  custody  of  which  was  given  its  mother  on  its  father  obtaining 
a  divorce  from  her  in  Washington,  and  which  by  permission  of  the  court 
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granting  the  divorce  was  taken  by  her  to  Oreffon,  may  properly  be  taken  back 
by  Its  father  on  his  recovering  Its  custody  on  her  deAth.— Ex  parte  Barnes, 
Barnes  v.  Long,  548. 

HAWKEBS   AND   PEDDLEBS. 

Kequlrlnff  Venders  of  Drufirs.  etc.,  to  Procure  License  From  Board  of  Phar- 
macy, Was  a  Proper  Exercise  of  Police  Power,  and  Not  in  Violation  of 
Section  2t),  Article  I,  of  the  Oonstitution  of  Oreffon.  See  Constitu- 
TiONAL  Law,  2. 

HIGHWAYS. 

•  Highways— Proceedings  to  Vacate— Notices. 

1.  Laws  10()3,  p.  201,  §  8,  provide  that,  when  a  petition  shall  be  presented  to 
the  county  court  for  vacatini;  a  county  roa<l,  it  shall  be  accompanied  by  satis- 
factory proof  that  notice  has  l>een  Klven  by  advertisement,  posted  thirty  days 
previous  to  the  presentation  of  the  petition  to  the  court  at  its  next  session. 
Notices  were  posted  September  8d,  reciting  that  application  to  vacate  part  of 
a  county  road  would  be  made  to  the  county  court  at  its  next  session 
on  Octolier  8d.  ITeUl  that,  as  the  thirty  days  limited  for  the  posting  of  the 
notices  did  not  expire  until  the  last  hour  of  October  8d,  they  were  posted  only 
twenty-nine  days  prior  to  the  next  session  of  the  county  court,  and  the  court 
did  not  acquire  Jurisdiction.— /2vrteariron  v.  Union  County,  181. 

Highways— Vacation— Proceedings— Certiorari. 

2.  When  attention  is  called  to  a  lack  of  Jurisdiction,  the  duty  devolves 
upon  the  court  to  set  aside  the  proceed! urs  and  purge  the  record  of  informali- 
ties, though  the  defect  has  not  been  challenged  in  a  formal  way,  and  hence 
upon  writ  of  review  in  the  circuit  court  to  review  proceedings  in  the  county 
court  to  vacate  a  highway,  whore  it  appeared  that  the  county  court  had  not 
acquired  Jurisdiction,  its  order  vacating  the  road  was  properly  set  aside, 
though  its  power  to  hear  and  determine  the  matter  had  not  been  formally 
challenged.- i2i/Hear«on  V.  Union  County^  181. 

Highways— Easements— Obstructions. 

8.  Where  a  party  seeks  to  restrain  an  obstruction  of  a  highway  or  ease- 
ment, the  injured  party  is  not  limited  or  confined  to  that  part  of  the  roadway 
or  easement  abutting  upon  or  in  front  of  his  premises.— 3for«e  v.  WhUeomb,  412. 

Highways— Existence— Evidence. 

4.  The  existence  of  a  street  or  highway  may  be  proved  by  showing  a  parol 
dedication  accompanied  by  the  user  thereof  by  the  public- /tfbr«e  v.  whil- 
eombt  412. 

Highway— Petition  for  Road— Gateway— Expense  or  Fencing. 

S.^Laws  1876.  p.  25  (HilPs  Ann.  Laws  1892,  9  4076).  provided  for  the  opening  of 
"roads  of  public  easement."  I^aws  1899.  page  104  (Section  4906,  B.  A  O.  Comp.). 
provided  for  a  county  road  thirty  feet  wide,  or  a  gateway  not  less  than  ten  nor 
more  than  thirty  feet  wide.  Laws  1908,  p.  260,  9  90,  provided  that  a  board  of 
county  viewers  should  locate  the  road,  and  as  amended  by  Laws  1907.  p.  266, 
provided  for  a  road  not  exceeding  sixty  feet  wide,  or  a  gateway  not  less  than 
ten  nor  more  than  thirty  feet  wide,  to  be  viewed  out  and  located  by  a  board  of 
county  viewers.  Held,  that  where  a  county  road  "and"  gateway  were  peti- 
tioned for.  but  the  lower  courts  recognized  the  proceedings  to  be  for  the 
establishment  of  a  gateway,  and  not  for  an  open  road,  and  so  established  It, 
the  expense  of  fencing  the  road  was  not  an  element  of  the  damages  suffered 
by  the  owners  of  the  land  through  which  the  road  passes.  — /n  re  Sage.  Yoran 
v.  Sage,  687. 

HOLIDAYS. 

Holidays— Judicial  Proceedings- "Judicial  Business." 

1.  Under  the  statute  providing  that  no  court  shall  be  open  nor  any  Judi- 
cial business  be  transacted  on  legal  holidays,  service  of  notice  of  appeal  is  not 
Judicial  business,  and  such  notice  may  be  served  on  a  legal  holiday  other  than 
Sunday.— /''•frrari  v.  Beaver  Hill  Coal  Co,  210. 

Holidays— Criminal  Law— Trial- Acquittal. 

2.  Under  Section  96A,  B.  A.  O.  Oomp.,  where,  pending  trial  of  accused,  the 
Governor  proclaimed  certain  holidays,  but  no  court  was  held  during  three 
days,  on  which  no  holidays  were  proclaimed,  the  Jury  was  thereby  discharged 
for  the  term,  which  amounted  to  an  acquittal.— <SSfa<e  v,  Turpin,  267. 
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HOMICIDE. 

HoMiciDK— Defense  of  Relative -Instructions. 

1.  Defendants,  father  and  son.  were  Indicted  for  murder.  The  son.  who 
fired  the  fatal  shot,  testified  that,  after  his  father  had  held  up  his  hands  In 
token  of  submission,  deceased  and  his  relatives  continued  shootlntr  into  the 
house  where  the  son  found  his  father  wounded  and  covered  with  blood,  and. 
believing  that  his  mother  was  also  in  the  house,  he  picked  up  his  father's  rifle 
and  fired  the  fatal  shot,  believing  his  own  life  and  that  of  his  mother  to  be  in 
danger.  Held,  that  the  court^s  failure  to  charge  on  the  son^s  right  to  protect 
his  mother  from  danger  from  an  alleged  unjustifiable  attack  on  the  house  by 
deceased  and  his  brother,  was  error.—State  v.  WaUworth,  371. 

Homicide— Defense  of  Relative. 

2.  Where  one  of  the  defendants  honestly  believed  that  his  mother  was  In 
the  house  when  deceiused  continued  to  shoot  at  or  into  the  house  without 
apparent  necessity,  defendant  was  entitled  to  act  on  appearances,  and  if  the 
circumstances  were  such  as  would  have  led  a  reasonably  prudent  man  to 
believe,  and  he  did  l)elieve.  that  his  mother's  life  was  in  danger,  he  was 
entitled  to  shoot  in  her  defense.— Allf ate  v.  Watsworth,  871. 

Homicide— Evidence— Threats. 

3.  Where  a  killing  is  not  deliberate  and  not  In  cool  blood,  previous  threats 
made  by  one  defendant  are  not  evidence  against  a  codefendant  who  had  no 
knowledge  thereof.— 6'tote  v.  WaUworth,  371. 

Homicide— Indictment— Sufficiency— Voluntary  Homicide. 

4.  An  Indictment,  alleging  that  accused  feloniously  and  voluniarily 
administered  a  suppository  containing  poison  to  another,  from  the  efTecta  of 
which  she  died,  wa.s  insufficient,  under  Section  1745.  B.  A.  O.  Oomp.,  making  It 
manslaughter  to  voluntarily  kill  another  upon  a  sudden  heat  of  passion,  but 
without  malice  and  deliberation,  in  that  it  did  not  allege  facts  constituting 
voluntary  manslaughter.— -«ate  v.  Whitney^  438. 

Homicide— Indictment— Sufficiency  —  Involuntary  Manslaughter. 

5.  An  indictment,  alleging  that  accused  feloniously  and  voluntarily 
administered  poison  to  another,  from  the  effects  of  which  she  died,  did  not 
charge  involuntary  manslaughter,  under  Section  1740.  B.  AQ.  Comp..  making 
it  involuntary  manslaughter  to  involuntarily  kill  another,  while  engaged  In 
the  commission  of  an  unlawful  act,  or  a  lawful  act  without  due  caution,  in 
that  it  did  not  allege  facts  showltig  any  unlawful  act,  or  a  lawful  act  negli- 
gently committed.— 51^«te  v.  WhUney,  43». 

Homicide— Indictment— Malice— Involuntary  Manslaughter. 

6.  In  a  prosecution,  under  Section  1746,  B.  A  O.  Comp..  making  it  involun- 
tary manslaughter  to  involuntarily  kill  another  while  engaged  in  the  com- 
mission of  an  unlawful  act,  or  a  lawful  act  negligently  committed,  the 
indictment  need  not  allege  malice.— i»a/c  v.  Whitney^  4,S8. 

• 
Homicide— Indictment -Intent— Involuntary  Manhlauohtbr. 

7.  In  a  prosecution  under  .Section  1740,  B.  &  C.  (lomp..  making  it  involun- 
tary manslaughter  to,  involuntarily  kill  another  while  engaged  in  the  com- 
mission of  nn  unlawful  act,  or  a  lawful  act  negligently  committed,  an 
indictment  need  not  allege  an  Intent  to  kill:  the  criminal  element  being  the 
commission  of  an  unlawful  act.  or  a  lawful  act  negligf^ntly  committed,  with- 
out intention  to  take  life  or  to  do  great  bodily  harm.— /Sfo/e'  v.  Whitney,  43S. 

Homicide— Sufficiency  of  Evidence— Motive. 

8.  In  a  prosecution  for  murder  by  setting  fire  to  accused's  house  in  which 
his  wife  and  daughter  were  burned,  where  the  State's  theory  was  that  accused 
had  conunltled  Incest  with  his  daughter,  of  which  his  wife  had  learned.  thu«« 
furnishing  a  motive  for  the  crime,  evidence  /ic/rf  not  to  establish  incest  as  a 
fact  In  evidence.— ^/<i<<'  v.  Hembree,  463. 

HoMicinK— Motive— Evidence. 

ft.  Where,  in  a  prost'cuilon  for  homicide,  the  court  permitted  evidence  of 
a  prosecution  of  defendant  by  deceased,  for  conduct  unbecoming  an  attorney, 
to  show  motive  for  the  killing,  the  truth  of  the  charges  in  such  proceeding 
was  not  in  issue,  and  tlie  court  properly  refused  to  permit  defendant  to  go 
into  the  merits  thereof.— iSf^t/e  v.  Finch,  48J. 

Homjcide-Self-Defense— Instructions. 

10.  An  instruction  that,  unless  defendant's  fear  of  great  bodily  harm,  or 
great  danger  to  his  life,  was  such  that  a  reasonably  prudent  man  would  have 
entertained  under  all  the  circumstances,  then  his  act  in  striking  the  fatal 
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blow  was  not  Justifiable,  or  excusable,  properly  stated   the   l&v.— State  v. 
^ncA,  48*2. 

BToMiciDiB— Capital  Punishment— Constitutional  Provisions. 

11.  Section  16,  Article  I.  Constitution  of  Oregon,  declarlnff  that  laws  for 
the  punishment  of  crime  shall  be  founded  on  principles  of  reformation,  and 
not  vindictive  Justice,  when  construed  with  Section  II.  Article  V,  authorizing 
the  Governor  to  grant  reprieves,  which  are  applicable  only  in  capital  cases, 
does  not  impliedly  prohibit  the  infliction  of  the  death  penalty  as  punishment 
for  murder  In  the  first  decree.— State  v.  Finch,  482. 

Homicide— Criminal  Law— Presumption— Capital  Punishment. 

12.  W  here  a  constitutional  provision  has  been  copied  from  the  constitu- 
tion of  another  state,  after  it  has  been  construed  by  the  courts  of  that  state, 
it  will  be  presumed  to  have  been  adopted  with  the  construction  placed  upon 
it  by  the  courts  of  the  state  where  it  originated,  and  It  must  be  regarded  as 
settled  in  this  State  that  the  legislature  derive:*  authority  from  the  constitu- 
tion to  enact  laws  for  the  Infliction  of  punishment  by  death,  in  proper  cases.— 
State  V.  Finch,  4«2.  , 

Homicide— Manslaughter  in  Committing  Abortion— Construction 
OP  Statute— Elements  op  Crime— "Pregnant  With  Child"— "In 
Case  of  the  Death  of  Such  Child." 

18.  Section  1748,  B.  A  C.  Oomp..  provides  that,  if  any  person  shall  administer 
to  any  woman  pregnant  with  a  child  any  medicine,  drug,  or  any  substance 
whatever,  or  shall  use  or  employ  any  Instruments,  or  other  means,  with 
intent  thereby  to  destroy  such  child,  unless  the  same  shall  be  necessary  to 
preserve  the  life  of  such  mother,  such  person  shall,  in  case  the  death  of  such 
child  or  mother  be  thereby  produced,  be  deemed  guilty  of  manslaughter. 
Held,  that  the  term  "pregnant  with  child"  as  used  therein  designates  the 
fcBtus  throughout  the  period  of  gestation,  and  the  term  "in  case  of  the  death 
of  such  child,"  which  constitutes  the  consummation  of  the  crime,  equally 
with  the  death  of  the  mother,  would  seem  to  mean  the  death  of  the  foetus 
either  before  or  after  quickening.— fitate  v.  Atwood,  526. 

HUSBAND  AND  WIPE. 

Husband  and  Wife— Necessaries- Wife's  LiIability— Statutes. 

1.  Section  6239,  B.  A  C.  Oomp..  providing  that  husband  and  wife,  or  either  of 
them,  Is  chargeable  with  family  expenses.  Including  necessaries  or  household 
supplies,  and  that  they  may  be  sued  Jointly  in  reference  thereto.  Is  for  the 
protection  of  creditors  only,  and  does  not  change  the  common-law  duty  of 
the  husband  to  maintain  his  wife  during  coverture  and  to  provide  family  nec- 
essaries, as  between  them.—Taptor  v,  Taylor ^  5(J0. 

Husband  and  Wife— Wife's  Separate  Property— Rents  and  Profits 
—Authority  of  Husband. 

2.  Where  a  husband,  as  his  wife's  agent,  rented  her  separate  property  to  a 
merchant  tenant,  his  agreement  that  the  family  account  for  necessaries  pur- 
chased of  the  merchant  should  be  deducted  from  the  rent  was  not  within  the 
scope  of  his  authority,  nor  binding  on  the  wife  by  reason  of  her  mere  acquies- 
cence or  silence.  In  the  absence  of  clear  and  distinct  acts  on  her  part  showing 
her  consent  thereto.— Ta^Zor  v.  Taj/lor,  o«0. 

Husband  and  Wife— Wife's   Separate   Property— Rents— Applica- 
CAnoN  to  Taxes  or  Improvements. 

3.  Where  a  husband  acted  as  his  wife's  agent  to  rent  her  separate  prop- 
erty, he  was  not,  by  such  fact  alone,  authorized  to  apply  the  rent  received  to 
the  payment  of  taxes  or  improvements.— Tax/Zor  v.  Taylor,  5«0. 

INDICTMENT  AND  INFOBMATION. 

Indictment   and   Information— Sufficiency— Mode  of  Objection— 
Kffkct. 

1.  Where  the  objection  to  an  Indictment  for  larceny  is  that  It  does  not 
state  facts  constituting  a  crime,  but  no  demurrer  or  motion  to  set  aside  the 
indictment  was  made.  If,  taking  the  Indictment  as  a  whole,  the  essential  ele- 
ments constituting  the  offense  of  larceny  can  be  found  in  it,  the  objection 
must  be  overruled.— ^to/^  v.  Minnick,  86. 

Indictment  and  Information— Grand  or  Simple  Larcenoy. 

2.  Under  Section  18()1.  B.  &  O.  Comp.,  relating  to  grand  larcency.  an  indict- 
ment held  not  sutllclent  to  charge  grand  larcency.— waM  v.  Minnick,  86. 
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Indictment  and  Information— Sukficiknoy. 

8.  Under  Uectlon  I9f%.  B.  A.  C.  Oomp.,  an  Indictment  cbarginff  that  defend- 
ant "took,  carried,  stole,  led  and  drove  away,  two  heifers  of  the  value  of  190. 
contrary  to  the  statutes,  etc."  held  snfflclent  to  charge  simple  larceny,  with- 
out the  allegation  that  the  talcing  was  felonious.— ^a^«  v.  Ifinnick,  86. 

Indictment  and  Information— Form. 

4.  An  indictment,  in  general,  must  contain  a  specific  description  of  the 
ofTense,  and  not  merely  the  statement  of  a  conclusion  of  law.— ^ate  v.  MilUr 
881. 

Indictment  and  Information— Statutory  Offense. 

6.  Where  a  statute  creates  and  defines  a  new  olTense,  it  Is  sufficient  for  an 
indictment  thereunder  to  state  the  ofTense  In  the  language  of  the  st-atute. — 
State  V.  Miller,  381. 

Indictment  and  Information— Lanquage  of  Statute— "Itinerant 
Vender." 
*  6.  Laws  10(>6,  p.  222,  prohibiting  any  itinerant  vender  or  hawker  of  any 
drug,  nostrum,  etc.,  for  the  treatment  of  any  disease  or  injury,  to  ofTer  the 
same  for  sale  without  securing  a  license  from  the  board  of  pharmacy,  as 
amended  by  Laws  1907,  p.  i8i,  defining  the  term  "Itinerant  vender"  to  Include 
all  persons  who  carry  on  the  buslnes:)  described,  by  passing  from  house  to 
house  or  by  haranguing  the  people  on  public  streets  or  in  public  places,  or 
use  the  customary  devices  for  attracting  crowds,  and  therewith  recommend- 
ing their  wares  and  olTerlng  them  for  sale.  Held,  that  an  information  in  the 
language  of  the  statute  charging  that  defendant,  while  being  a  traveling 
vender  of  a  drug,  offered  to  sell  the  same  without  securing  a  license,  etc..  wa« 
not  demurrable  as  alleging  a  mere  conclusion  of  law  concerning  defendant^ 
occupation:  defendant  being  required  to  take  notice  that  it  wa^i  Intended  to 
charge  that  he  was  an  "Itinerant  vender"  as  defined  in  the  amendment.— 
State  v.  Miller,  881. 

Indictment  and  Information— Information— Form. 

7.  An  information  for  murder,  charging  that  defendant  on  May  1,  1906.  In 
M.  County,  did  then  and  there  unlawfully,  feloniously,  purposely,  and  of  bis. 
the  said  defendant's,  deliberate  and  premeditated  malice,  kill  and  murder, 
one  W.,  by  then  and  there  unlawfully,  feloniously,  purposely,  and  of  his, 
the  said  defendant's,  deliberate  and  premeditated  malice,  striking,  hlttlncTt 
and  beating  him,  the  said  W..  with  a  sharp  Instrument,  a  more  particular 
description  of  which  is  to  the  district  attorney  unknown,  contrary  to  the 
statutes  made  and  provided,  and  against  the  peace  and  dignity  of  the  State, 
was  in  substantial  compliance  with  the  form  prescribed  by  Section  1804, 
B.  &  O.  Comp.,  and  form  1  of  the  appendix,  and  sufficient.— iStote  v.  Martin,  408. 

Indictment  and  Information— Offense  included  in  charge. 

8.  Where  an  indictment  for  murder  In  the  first  degree  was  sufficient  to 
charge  manslaughter,  of  which  accused  was  convicted,  Its  failure  to  suf- 
ficiently charge  murder  in  the  first  degree  was  not  material.— Ao<«  v.  Mar- 
tin,  403. 

In  diotmbnt—Sufftoienoy— Voluntary  Hom  ici  ds. 

0.  An  indictment,  alleging  that  accused  feloniously  and  voluntarily 
administered  a  suppository  containing  poison  to  another,  from  the  effects  of 
which  she  died,  was  Insufficient,  under  Section  1746,  B.  A  O.  Oomp..  making  It 
manslaughter  to  voluntarily  kill  another  upon  a  sudden  heat  of  passion,  but 
without  malice  and  deliberation,  in  that  it  did  not  allege  facts  constituting 
voluntary  manslaughter.— filaic  v.  Whitney,  438. 

Indictment— Suffioienoy— Involuntary  Manslauohtbb. 

10.  An  Indictment,  alleging  that  accused  feloniously  and  voluntarily 
administered  poison  to  another,  from  the  effects  of  which  she  died,  did  not 
charge  Involuntary  manslaughter,  under  Section  174(1.  B.  A,  C.  Comp..  making 
it  Involuntary  manslaughter  to  involuntarily  kill  another,  while  engaged  In 
the  commission  of  an  unlawful  act,  or  a  lawful  act  without  due  caution.  In 
that  it  did  not  allege  facts  showing  any  unlawful  act.  or  a  lawful  act  negli- 
gently committed.— /Stote  v.  Whitney,  488. 

Indiotmrnt— Malice- Involuntary  Manslaughter. 

11.  In  a  prosecution  under  Section  1476.  B.  &  C.  Comp..  making  it  Involun- 
tary manslaughter  to  involuntarily  kill  another  while  engaged  In  the  com- 
mission of  an  unlawful  act,  or  a  lawful  act  negligently  oommlited,  the 
Indictment  need  not  allege  malice.— ««<«  v.  Whitney,  4»i. 
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IWDIOTMENT— IWTBNT— iNVOIiUNTAKY   MXlfSLAITGHTSB. 

IS.  In  a  prosecution  under  Section  1746,  B.  A  O.  Conip.,  making  It  Involun- 
tary manslauffhter  to  Involuntary  kill  another  while  engaffed  In  the  com- 
mission of  an  unlawful  act.  or  a  lawful  act  negligently  committed,  an 
indictment  need  not  allege  an  Intent  to  kill;  the  criminal  element  being  the 
commission  of  an  unlawful  act,  or  a  lawful  act  negligently  committed,  with- 
out Intention  to  take  life  or  to  do  great  bodily  harm.—State  v.  Whitney,  4:«.   • 

IMDICTMKNT  AND  INFORMATION— WITNESSES— INDORSEMENT— IDENTITY. 

18.  The  object  of  placing  the  names  of  witnesses  on  the  Indictment  being 
only  to  Identify  the  person  who  testified  before  the  grand  jury,  the  descrip- 
tion of  a  witness  whose  true  name  was  "Thomas  Kinney"  as  "Thomas  Leon- 
dor"  was  not  objectionable  where  it  appeared  that  the  witness  was  a  member 
of  an  acrobatic  trio,  known  as  the  "Leondor  Bros.  Trio,"  that  he  was  also 
known  as  "Thomas  Leondor,"  and  that  he  was  employed  In  a  saloon  known  as 
"Leondor  Bros.  Saloon."— «ai€  v.  La  Rose,  555. 

Indictment  and  Information- Description  of  Offense  Negativing 
Exceptions  in  Statute. 

14.  An  Indictment  must  negative  exceptions  In  the  statutory  description 
of  an  offense  charged.— <Wate  v.  Atwood,  526. 

Indictment  and  Information— Duplicity— Nuisance— Other  Offense 
Included  in  Charge. 

15.  An  indictment,  under  Section  1©80,  B.  &  O.  Comp.,  for  a  nuisance  in 
keeping  a  "maternity  hospital"  for  abortions,  charged  In  connection  there- 
with that  defendants  in  such  place,  on  a  specified  date,  "did  willfully  and 
wrongfully  commit  and  produce  an  abortion  upon  one  M.  K.,  the  said  M.  H. 
then  and  there  being  a  woman  pregnant  with  child."  and  tl^at  they  also  did 
then  and  there  between  certain  dates  "willfully  and  wrongfully  commit  and 
produce,  upon  women  then  and  there  pregnant  with  child,  the  names  and 
number  of  which  are  to  the  grand  jury  unknown,  abortions,  contrary  to  the 
statute,"  etc.  Held,  that  these  allegations  of  abortions  did  not  state  facts  con- 
stituting a  crime,  under  Section  1748,  relating  to  manslaughter  in  committing 
abortions,  and  were  not  intended  to,  but  were  only  allegations  of  acts  done  in 
performance  of  the  purpose  charged,  which  are  necessary  elements  of  the 
nuisance,  and  do  not  charge  separate  oftenaes.— State  v.  Atwood,  5.6. 

Charging  Assault  and  Bobbery  held  Sufficient.    See  Robbery,  1. 

INFANTS. 

Infants— Guardian  Ad  Litem- Disqualification. 

That  a  client  of  some  of  the  attorneys  in  the  case  was  appointed  guar- 
dian ad  litem  for  an  infant  defendant,  did  not  disqualify  him  from  serving 
defendant  as  such,  unless  the  retainer  was  in  the  matter  relating  to  the  sub- 
ject in  diavvLte.— Anderson  v.  McClelland  206. 

INITIATIVE   AND    REFERENDUM. 

Initiative  and  Referendum— Adoption  by  Ordinance— "Ordain." 
1.  General  Laws  1907.  p.  406,  c.  226.  9  1S>  provides  that  a  petition  for  a  pro- 
posed ordinance,  charter,  or  amendment  to  the  charter  of  any  city  shall  be 
filed  with  the  city  clerk,  who  shall  transmit  it  to  the  next  session  of  the  coun- 
cil, which  shall  either  ordain  or  reject  the  same,  as  proposed,  within  thirty 
days  thereafter :  but  if  rejected,  or  no  action  is  taken  thereon  within  that  time» 
it  shall  be  submitted  to  the  voters.  Held,  that  the  word  "ordain"  is  employed 
in  the  sense  of  "adopt"  or  "approve":  that  is,  the  council  may  either  approve 
or  reject  the  proposed  charter  or  ordinance,  after  which  proceedings  may  be 
taken  as  therein  directed,  and  hence  the  adoption  of  a  proposed  charter  by 
resolution,  instead  of  by  ordinance,  was  sufficient.— J7atne«  v.  CUp  of  Forett 
Orove,  44tt. 

Initiative  and  Referendum- Title. 

8.  General  Laws  1907,  p.  406,  c.  236,  9  12.  provides  that  if  any  ordinance,  char- 
ter, or  amendment  to  the  charter  of  any  city  shall  be  proposed  by  petition, 
and  is  not  rejected  or  approved  by  the  council  within  thirty  days,  the  clerk 
shall  submit  the  bill  to  the  voters  at  the  next  ensuing  election,  and  that,  if 
the  proposition  meets  with  the  approval  of  the  council  and  they  shall  so 
ordain,  it  may  either  be  submitted  to  the  voters  or  the  council  may  declare 
and  thereby  make  it  effective  without  such  submission.  Held,  that  where  a 
charter  was  properly  proposed  and  submitted  under  a  resolution  approving 
the  bill,  the  adoption  having  been  regular,  the  title,  reciting  that  it  was  a  bill 
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*'to  propose  •  *  by  Initiative  petition,"  was  sufficient,  thoujrh  It  did  not 
appear  that  it  was  proposed  by  a  resolution  of  the  council.— /ia<n€«  v,  CUy  of 
Forest  Orove^  443. 

Initiative  and  Referendum— Title. 

3.  General  Laws  1907,  p.  806,  c.  2S0.  relating  to  the  initiative  and  refer- 
endum, provides  in  Section  5  that  when  any  measure  shall  be  filed  with  the 
Secretary  of  State  to  be  referred  to  the  people,  or  shall  \ye  proposed  by  initia- 
tive petition,  a  copy  thereof  shall  be  transmitted  to  the  Attorney  General, 
who  shall  provide  a  title  for  the  measure.  Section  10  provides  that  ac  to  cities 
and  towns  the  duties  required  of  the  Attorney  General  by  the  act  shall  be  per- 
formed by  the  city  attorney  as  to  municipal  legislation.  Held,  that  where  the 
title  to  a  bill  proposing  an  amended  charter  was  adequate,  and  the  city  at  the 
time  of  the  proceedings  had  no  city  attorney,  failure  to  have  the  title  pre- 
pared by  the  city  attorney  did  not  invalidate  the  election.— -ffaine*  v.  City  of 
Foreal  Orovf,  443. 

INSANE    PERSONS. 

Insane  Persons— Validity  of  Mortgage. 

1.  A  mortgage  by  n  grantor  non  eompoa  mentig,  without  consideration,  was 
void  and  not  merely  voidable.— Boumian  v.  H'ade^  45J7. 

Insane  Person— Mortgage— Disaffirmance— Duty  of  Guardian. 

2.  The  guardian  of  an  insane  person  has  no  discretion  to  ratify  a  mortsa^e 
given  by  hl»  ward,  but  is  tx>und  at  his  peril  to  disaffirm  and  avoid  it.— Bowman 
V.  Wade,  437. 

Insane  Persons— Avoidance  of  Transfers  of  Personal  Property. 

8.  A  person  who,  when  insane,  delivered  personal  property  to  another, 
who  knew  of  the  insanity  shortly  afterwards,  may.  on  being  restored  to  san- 
ity, demand  and  receive  a  return  of  the  property.— Po//on  v.  WcuMnglon,  479. 

INSTBU0TI0N8   TO   JUBIES. 

Instructions- Larceny— Recent  Possession- "Found." 

1.  In  a  prosecution'  for  larceny,  an  instruction  as  to  defendant  being 
found  In  the  recent  possession  of  stolen  property  Is  applicable,  though  the 
property  is  not  found  in  defendant's  possession,  but  in  the  possession  of  one 
to  whom  he  had  sold  it,  since  the  word  "found,'' as  used  in  Instructions  of  this 
character,  simpb*^  means  "discovered,"  "traced  to,"  or  shown  to  have  been  In 
defendant's  possession.— <8ifa/c  v.  Minniek,  86. 

iNSTRncTroNs-LARCENY-*  Recent  Possession"— Construction. 

2.  The  term  "recent  poM8ession"as  used  in  an  Instrument  in  a  prosecution 
for  larceny,  is  merely  relative  and  depends  on  all  the  circumstances  of  the 
case,  and  whether  It  is  sufficiently  recent  to  Justify  drawing  an  inference.  Is 
usually  a  question  of  fact  for  the  iury. —State  v.  ^finnick,  86. 

Instructions— TRrAL-WEiriHT  of  Evidence. 

8.  An  instruction  In  a  larceny  prosecution  held  not  erroneous  as  assuming 
a  theft  or  as  assuming  that  defendant's  explanation  of  the  recent  possession 
of  the  stolen  property  was  unreasonable.— <!*«<«  v.  Minnick,  86. 

iNSTKUCTroNS- Trial— Rkqi'ksts. 

4.  Requested  Instructions  covered  by  the  general  charge  are  properly  re- 
fused.— State  v.  Minnick,  Stt. 

Instructions- Construction    as   a  Whole— ••Deliherate"— Presump- 
tions AS  TO  Malice. 

5.  irnder  Section  787.  B.  *  (J.  Com  p..  providing  that  an  intent  to  murder 
arises  from  the  deliberate  use  of  a  deadly  weapon,  causing  death,  etc.,  and 
Section  1754,  relating  to  the  evidence  of  malice  and  premeditation  in  murder 
In  the  first  degree,  an  instruction  that  the  law  conclusively  presumes  malice 
"from  the  deliberate  and  unlawful  use  of  a  deadly  weapon,"  but  does  not  con- 
clusively presume  that  the  killing  is  murder  in  any  degree,  followed  by  a 
charge  that  to  constitute  murder  in  the  llrst  degree  there  must  be  some  other 
evidence  than  the  mere  fact  of  killing.  sufHclently  protects  the  rights  of 
accused,  relying  on  the  defense  of  insanity,  for  the  word  "deliberate"  means 
to  weigh  the  motives  for  an  act,  its  consequences,  the  nature  of  the  crime,  or 
the  thing'*  connected  with  the  Intention,  with  a  view  to  a  decision  thereon, 
and  implies  that  accused  was  capable  of  the  exercise  of  mental  powers.— 6to<e 
v.  JancxuaJ.  861. 
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Instructions— Neoliobnce— Accidents  at  Crossings. 

0.  Where,  in  an  action  for  the  death  of  a  traveler  struck  by  a  train  at  a 
crosainff,  the  complaint  alleged  negligence  In  falling  to  have  a  full  train  crew, 
and  not  reducing  the  speed  of  the  train  when  approaching  the  crossing,  in 
not  sounding  the  whistle  and  ringing  the  bell,  and  in  not  maintaining  a 
watchman  or  automatic  whistle  to  warn  travelers,  and  the  evidence  wholly- 
failed  to  establish  negligence  in  failing  to  have  a  full  train  crew,  an  instruc- 
tion that  plaintiff  need  not  prove  that  the  railroad  company  was  negligent  in 
all  of  the  particulars  alleged,  but  only  that  it  was  negligent  In  some  of  them, 
was  erroneous,  because  it  impliedly  submitted  to  the  Jury  the  alleged  failure 
to  have  a  full  train  crew.— /i«M«eW  v.  Oregon  R.  dr  N,  Co.  128. 

iNSTRUCTroNH— When    MiSLEADiNa—RAiLROAns— Crossing   Acoidbnt. 

7.  An  instruction,  in  an  notion  for  the  death  of  a  person  struck  by  a 
train  at  a  crossing,  held  properly  refused  l^ecause  not  couched  in  language  suf- 
ficiently simple  to  enable  the  average  juror  to  comprehend  \i—Ru99ell  v.  Ore- 
gon R.  &  iV.  Ot.  lai. 

Instruction.s—Trial— Form  of  Instructions. 

8.  Unless  an  Instruction  is  so  definite  as  to  enable  a  man  of  average  intel- 
ligence to  understand  it.  It  ought  to  be  refused  as  misleading.— i2u««e/<  v.  Ore- 
gon R.  d*  .V.  Co.  12S. 

Instructions— Evidence— Railroads— Crossing  Accident. 

9.  Where,  in  an  action  for  the  death  of  a  traveler  struck  by  a  train  at  a 
railway  crossing,  the  complaint  alleged  a  negligent  failure  to  have  a  full  crew 
of  train  hands,  but  the  evidence  failed  to  support  the  allegation,  an  instruc- 
tion, making  it  the  duty  of  a  railroad  to  man  its  trains  with  a  sufficient  crew, 
was  misleading,  because  it  could  only  refer  to  the  want  of  a  brakeman,  estab- 
lished by  the  evidence.— /Ju*w//  v.  Oregon  R.  d*  iV.  Oo.  12H. 

Instructions— Master  and  Hervant— Injuries  to  Servant. 

10.  Plalntlfr  was  employed  as  a  brakeman  on  a  logging  train  by  railroad 
company  which  operated  logging  trains  on  a  certain  branch  of  the  road,  and 
on  u  spur  running  from  the  branch,  and  plalntlfT  knew  that  it  was  customary 
to  leave  the  switch  from  the  spur  to  the  branch  open  on  to  the  spur  after  certain 
switching  operations.  Plaintiff  was  Injured  owing  to  the  train  on  which  he 
was  riding,  passing  upon  the  open  switch  and  colliding  with  a  car  at  a  time 
when  he  had  reason  to  believe  that  the  switch  was  open  owing  to  the  opera- 
tions referred  to  having  recently  been  completed,  and  the  court  charged  in 
an  action  for  the  injury  that,  if  the  branch  was  in  general  use  for  passengers 
and  freight  service,  it  would  constitute  a  main  line,  and  was  subject  to  the 
customs  and  rules  of  railroads  as  to  main  lines  and  spurs.  Held,  that  the 
instruction  was  erroneous.— -4 6ei  v.  Ooo8  Bay,  Roaeburg  iSc  E.  R.  d-  N.  Co.  188. 

Instructions— Injury  to  Servant— Requests— Necessity. 

11.  A  party  complaining  of  the  Instructions  on  the  measure  of  damages, 
in  an  action  for  personal  injuries,  which  correctly  state  the  law  as  far  as  they 
go,  must  request  additional  instructions;  and.  in  the  absence  of  such  request, 
he  cannot  urge  omissions  in  the  instructions  as  reversible  error.— Ferrari  v. 
/ieaw'*-  Hill  CwU  C\i.  210. 

^  Instructions— Harmless  Error— Evidence. 
%  12'  Where  the  court.  In  an  action  by  an  Infant  for  personal  injures,  charged 
that  no  damages  could  be  assessed  for  loss  of  time  during  minority,  It  would 
not  l)e  presumed  that  defendant  was  prejudiced  by  the  testimony  of  plaintiff 
as  to  the  length  of  time  he  was  able  to  work  after  the  injury  and  prior  to  the 
trial.— i^e7-r«ri  v.  Beaver  Hxll  (Mil  fh.  210. 

Instructions— Ignoring  Issues. 

18.  The  defendant.  In  an  action  on  an  express  contract  to  pay  rent,  denied 
the  contract,  and  alleged  as  a  defense  that  a  trustee  In  l>ankruptcy  took 
possession  of  the  premises  under  a  decree  against  the  plaintiff  and  leased 
them  to  defendant  for  a  stipulated  rental,  which  was  the  reasonable  rental 
value  of  the  premises,  and  paid  into  c/urt  the  amount  admitted  to  be  due. 
Plaintiff's  reply  denied  the  new  matter  alleged  In  the  answer,  and  averred 
that  the  decree  had  Ix'en  reversed  and  the  suit  in  which  It  was  given  dis- 
missed. Held,  that  the  issue  made  by  the  answer  and  reply  was  proper,  and 
It  was  error  to  give  an  Instruction  that  plaintiff's  right  to  recover  the  reason- 
able rental  valiie  was  not  involved  in  the  case.— J*fc(?«fe  v.  Becklvy.  2o0. 

Instritctions— Discretion   of   C^ourt— Request   For— Included   in 

C4KNKKAL  CriARGR. 

14.  A  court  Is  not  lx>und  to  give,  and  ought  not  to  give,  an  instruction, 
even  though  It  may  state  the  law  correctly,  which  is  not  couched  in  language 
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sufficiently  unteehnlcal  to  be  comprehended  by  the  averacre  Juror,  for  by  so 
doing  the  Jury  is  confused  rather  than  Instructed.— filfa^^  v.  Otbome^  2M0. 

Instructions— Robbery— Trial. 

15.  In  a  prosecution  for  robbery  and  assault  with  Intent  to  kill  If  resisted, 
an  Instruction  that  if  the  Jury  find  from  the  evidence  beyond  reasonable 
doubt  that  defendants,  or  either  of  them,  are  fruilty  of  Hteallnff  from  the 
person  of  the  prosecuting  witness  the  sum  described  in  the  indictment  or 
some  part  thereof,  but  do  not  find  that  they  or  either  of  them  assaulted  said 
witness  with  Intent,  If  resisted,  to  kill  or  wound  said  witness,  then  they 
should  find  the  defendants  or  either  of  them  guilty  of  the  crime  of  larceny 
from  the  person.  Is  not  erroneous,  as  robbery  is  larceny  aggravated  by  the 
circumstance  that  the  property  taken  is  taken  from  the  person  of  another  by 
violence  or  by  putting  him  In  fear,  and  the  greater  crime  necessarily 
embraces  the  lesser  ofTense  of  the  same  c\n.%s.— State  v.  Parr,  31tt. 

Instructions—  Requests— Nkcessity— Additional  Instructions. 

16.  In  an  airtlon  for  commissions  claimed  to  have  been  earned  by  pur- 
chasing land  for  defendant,  an  instruction  that,  if  plalntlfT  exceeded  his 
authority  by  making  a  larger  first  payment,  or  paying  more  per  acre,  than 
authorized,  and  defendant  knew  all  the  material  facts  In  connection  with 
plalntlfT's  acts,  and  accepted  the  benefits  resulting  therefrom,  defendant  by 
his  conduct  ratified  plalntlfT^s  unauthorized  act.  being  the  correct  rule,  if 
defendant  desired  an  Instruction  as  to  what  constituted  the  material  facts  as 
to  plalntifT's  acts  in  excess  of  his  authority,  he  should  have  expressly  called 
the  court's  attention  to  the  omission.— Afa/io/i  v.  Rankin,  8'J8. 

Instructions— Authority  op  Agent. 

17.  In  an  action  for  commissions  for  buying  land  for  defendant,  the  court 
held  to  have  properly  Instructed  that  any  payments  made  by  plalntlfT  to 
sellers  In  excess  of  the  amount  limited  by  defendant,  was  without  authority. — 
Mahon  v.  Rankin,  828. 

Instructions— Homicide— Defense  of  Relative. 

18.  Defendants,  father  and  son,  were  indicted  for  murder.  The  son.  who 
fired  the  fatal  shot,  testified  that,  after  his  father  had  held  up  his  hands  In 
token  of  submission,  deceased  and  his  relatives  continued  shooting  Into  the 
house  where  the  son  found  his  father  wounded  and  covered  with  blood,  and, 
believing  that  his  mother  was  also  in  the  house,  he  picked  up  his  father's  rifle 
and  fired  the  fatal  shot,  believing  his  own  life  and  that  of  his  mother  to  be  in 
danger.  Held,  that  the  court's  failure  to  charge  on  the  son's  right  to  protect 
his  mother  from  danger  from  an  alleged  unjustifiable  attack  on  the  house  by 
deceased  and  his  brother,  was  error.— mate  v.  Walmvorth,  Jf7l. 

Instructions— Threats— Criminal  Law. 

19.  Defendants'  requested  instruction,  that  evidence  of  threats  against 
decedent's  family  could  not  be  considered  as  against  one  of  the  defendants 
not  shown  to  have  had  any  knowledge  thereof,  was  properly  refused,  where 
it  further  stated  that,  if  the  Jury  were  satisfied  from  the  evidence  as  to  which 
party  commenced  the  affray,  they  could  not  consider  the  evidence  of  threats 
as  against  either  defendant;  the  court  not  being  authorized  to  charge  that,  if 
one  item  of  relevant  evidence  satisfies  the  Jury's  mind  on  a  given  point, 
another  item  on  the  same  point  may  be  rejected.— fito/*?  v.  WaUtporth,  KTl. 

Instructions— Self  Defense. 

20.  An  instruction  that,  unless  defendant's  fear  of  great  bodily  harm,  or 
great  danger  to  his  life,  was  such  that  a  reasonably  prudent  man  would  have 
entertained  under  all  the  circumstances,  then  his  act  In  striking  the  fatal 
blow  was  not  Justifiable  or  excusable,  properly  stated  the  ItLW.—Stfite  v.  Fifch, 
48*2. 

Instructions— Polling  Jury. 

21.  Where  the  bill  of  exceptions  showed  that  all  the  Jurors  were  present 
at  the  convening  of  court,  and  trial  was  not  at  any  time  allowed  to  proceed 
without  all  the  Jurors,  the  defendant  and  his  counsel  being  present,  and  that 
all  the  Jury  were  present  when  the  Instructions  were  given,  an  objection  that 
the  Jury  was  not  polled  before  the  court  gave  Its  Instructions  was  frivolous.— 
State  V.  Pinch,  48J. 

Instructions— Obligation  of  Jury. 

82.  Under  Section  10,  Article  I.  Oonstltutlon  of  Oregon,  providing  that  In 
criminal  cases  the  Jury  shall  determine  the  law  and  the  facts  under  the  direc- 
tion of  the  court  as  to  the  law,  the  Jury  have  not  the  moral  right  to  disregard 
the  directions  of  the  court  as  to  the  law,  and  in  determining  the  guilt  or 
innocence  of  accused  they  should,  as  required  by  Section  1410,  B.  A  U.  Oomp., 
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receive  the  law  from  the  court,  though  they  have  the  power  to  disregard  the 
instructions  and  acquit  accused,  who  cannot,  because  of  Hection  12.  be  again 
placed  in  Jeopardy  for  th<^  same  otTense.— State  v.  Daley,  514. 

iNSTKUCTioNS— Criminal  La w~Tbial— Punishment. 

28.  The  court,  in  charging  that  the  jury  in  finding  accused  not  guilty  on 
the  ground  of  Insanity  should  state  that  fact  in  the  verdict,  properly  refused 
to  charge,  in  the  language  of  Hection  1424,  B.  A  C.  Oomp.,  that  the  court  on 
such  a  verdict  must  commit  accused  to  a  lunatic  asylum,  where  it  deems  hU 
being  at  large  dangerous  to  the  public  safety;  whether  accused  should  be  so 
confined  being  for  the  court  Alone.— State  v.  Daley^  514. 

Instructions— Criminal  Law— Trial— Punishment. 

24.  Where  the  Jury  are  not  authorized  by  statute  to  prescribe  the  punish- 
ment, it  is  not  error  to  refuse  to  instruct  what  the  penalty  may  be  If  accused 
is  found  guilty  as  charged  or  of  a  lesser  offense  Included  in  the  indictment.— 
^ate  V  Daleu,  514. 

Instructions— Appeal— Exceptions  Below. 

25.  Any  error  of  the  court  in  failing  in  its  duty,  under  Section  16.  Article  I, 
Constitution  of  Oregon,  to  instruct,  without  request,  on  all  questions  of  law 
arising  in  the  ctvse,  is  unavailable  on  appeal,  unless  exception  was  reserved. 
—State  V.  Daley,  614. 

INTOXICATING   LiaUOBS. 

Intoxicating  Liquors  — Local  Option— Elbctionb  — Application  and 

PROCKKDINOS  TlIKREON— "LeOAL    VOTERS." 

1.  Laws  10U6,  p.  41.  provides  that  whenever  a  petition  therefor,  signed  by 
not  less  than  10  per  cent  of  the  "registered  voters''  of  any  county,  shall  be 
filed  with  the  county  clerk,  the  county  court  shall  order  an  election  to 
determine  whether  the  sale  of  intoxicating  liquors  shall  be  prohibited  in  such 
county,  and  that,  in  determining  whether  any  such  petition  contains  the 
requisite  percentage  of  "legal  voters.'' said  percentage  shall  be  ba.sed  on  the 
total  vote  In  such  county  for  Justice  of  the  Supreme  Court  at  the  last  pre- 
ceding general  election,  provided  that  in  no  event  shall  more  than  Ave 
hundred  petltlonerH  who  are  legal  voters  be  neces.sary  upon  any  such  petition, 
and  "the  county  clerk  shall,  upon  receipt  of  such  petition.  Immediately  file  the 
same,  and  shall  compare  the  signatures  of  the  electors  signing  the  same  with 
their  signatures  on  the  registration  books  of  the  election  then  pending,  or,  if 
none  pending,  with  the  signatures  on  the  registration  books  and  blanks  on  file 
in  his  ofHce  for  the  preceding  general  election."  Ifeld,  that  the  phrase,  "legal 
voters"  as  used  in  the  law  is  a  synonym  for  "registered  voters,"  and  that  no 
qualified  elector  is  a  competent  petitioner  for  a  local  option  election  unless 
his  signature  appears  on  the  registration  books,  the  pri\'llege  of  signing  such 
a  petition  not  being  a  right  of  franchise  in  which  all  the  electors  enumerated 
in  Section  2.  Article  II,  (.Constitution  of  Oregon,  may  participate,  but  whether 
there  Is  a  sufficient  numlx^r  of  signers  is  to  be  determined  by  comparing  such 
number  with  the  number  who  last  voted  for  Justice,  and  the  number  of 
registered  voters  in  a  district  is  only  Important  for  the  purpose  of  comparing 
the  signatures  of  the  petitioners  with  the  signatures  on  the  registration 
books  —jRo^«c/i  v.  Henry,  230 

Intoxicating  Liquors  —  Local  Option  —  Election  —  Order  —  ••Legal 
Voters"— "Registered  Voters." 

2.  A  county  court,  in  considering  a  petition  for  an  election  to  determine 
whether  the  sale  of  intoxicating  liquors  shall  ire  prohibited  in  the  county, 
recited  in  their  order  that  the  matter  came  before  them  on  the  petition  of 
"legal  voters"  of  the  county,  and  that,  "it  appearing  to  the  court  that  said 
petition  is  signed  by  more  than  10  per  cent  of  the  qualified  electors.  *  •  and 
has  l)een  properly  compared  and  certified  to  be  genuine  and  is  in  all  respects 
in  due  form  of  law.  It  Is  therefore  considered  and  ordered  by  the  court  that 
the  prayer  of  said  petition  he  and  the  same  Is  hereby  granted."  Held,  that 
th^  terms  "legal  voters"  and  "qualified  electors"  as  used  in  the  order  are  not 
equivalent  to  "registered  voters"  as  used  in  l^ws  1905,  p.  41.  providing  for  the 
calling  of  an  election  to  determine  whether  the  sale  of  intoxicating  liquors 
shall  be  prohibited  on  petition  of  10  per  cent  of  the  "registered  voters."— 
Roeach  v.  Henry,  230. 

Intoxicating  Liquors— Local  Option  —  Elections  —  Declaration  of 
Result— Injunction. 

8.  A  complaint,  in  proceedings  to  restrain  the  county  Judge  and  com- 
missioners of  a  county  from  declaring  the  result  of  an  election  to  determine 
whether  the  sale  of  Intoxicating  liquors  should  be  prohibited,  alleged  that  the 
county  court,  in  making  the  order  for  such  election,  acted  without  Jurisdic- 
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tion.  In  that  the  said  petition  did  not  contain  the  requisite  number  of  names 
of  persons  who  are  lefiral  voters  In  the  county.  The  county  court  in  calling  the 
election  acted  under  Laws  1605,  p.  41,  providing  for  calling  such  an  election  on 
a  petition  signed  by  not  less  than  1(>  per  cent  of  the  ''registered  voters"  of  a 
county,  but  that  In  no  event  shall  It  be  necessary  to  secure  more  than  five 
hundred  petitioners  "who  are  legal  voters."  /f^fcf,  that  the  allegation  of  the 
complaint  was  Insufflclent  to  contest  the  validity  of  the  order,  because  atten- 
tion was  not  specifically  called  to  the  class  of  persons  who  w^ere  qualified 
petitioners. — Roetch  v.  Henry ^  230, 

Intoxicating  Liquors— Local  Option-Notice  of  Election. 

4.  A  notice  of  an  election,  to  be  held  to  determine  whether  the  sale  of 
Intoxicating  liquors  should  \ye  prohibited  In  the  county  which  follows  the 
form  prescribed  by  the  statute  (Laws  1905.  p.  45,  9  7),  is  sufilclent,  although  the 
signature  of  the  county  clerk  was  printed  and  his  olllclal  seal  was  not 
attached.— -RoMc/i  v.  Henrp,  2«0. 

Intoxicating   Liquors— Local   Option  — Notice  of   Election  — Who 
May  Post. 

6.  J^ws  liM)6.  p.  46.  §  7,  makes  it  the  duty  of  the  sherlfT,  before  the  holding 
of  any  local  option  election,  to  post  the  notices  which  have  been  delivered  to 
him  by  the  county  clerk.  The  notices  prescribed  by  said  Section  7  are  not  to 
be  Issued  In  the  name  of  the  State,  nor  directed  to  any  person.  Held,  that 
the  election  was  not  affected  by  the  posting  of  the  notices  by  private  persons. 
—Roesch  V.  Henry ^  280. 

Intoxicating  IjIQUors— Local  Option— Notice  of  Election. 

0.  Laws  1MI5.  p.  44,  S  4.  provides  that  no  person  shall  he  qualified  to  vote  at 
any  local  option  election  who  would  not  be  qualified  to  vote  at  that  election 
for  precinct  and  county  officers  In  that  precinct  in  which  he  offers  lo  vote, 
and  Section  277«,  B.  A  O.  Oomp..  provides  that  all  qualified  electors  shall  vote 
in  the  election  precinct  In  the  county  where  they  may  reside  for  county 
officers.  In  a  local  option  election  in  a  county,  there  were  1.996  votes  cast  in 
favor  of  prohibition,  and  1.2K)6  against  it.  In  a  precinct  In  which  the  notices  of 
election  were  not  posted  as  prescribed  by  law,  the  number  of  registered  voters 
were  thirty-eight,  and  at  the  election  therein  nine  votes  were  cast  in  favor 
of  prohibition  and  twenty-two  east  against  It.  The  greatest  number  of  votes 
cast  for  any  officer  in  the  county  at  the  election  In  which  the  question  of  local 
option  was  passed  upon  was  3.437.  or  352  more  than  were  registered.  Held, 
that  the  failure  to  properly  post  the  notices  in  that  precinct  did  not  Invalidate 
the  election,  as  the  numl)er  of  votes  In  that  precinct  could  not  affect  the 
general  result.— /toe«cA  v.  Hcnry^  230. 

Intoxicating  Liquors— Local  Option  Law— Repeal  by  City  Charter. 

7.  Section  18.  Act  February  21.  1906  (Sp.  Laws  1905,  p.  187),  Incorporating 
the  Olty  of  Vale  and  repealing  the  act  incorporating  the  town,  gave  the 
council  power  to  "license,  tax.  regulate,  or  prohibit  barrooms,  drinking  shops, 
saloons,  tippling  houses.  *  *  and  all  other  places  where  spirituous,  malt,  or 
vinous  liquors  are  sold."  and  also  prohibited  the  Issuance  of  any  license  for 
any  less  amount  than  that  required  by  the  State  law.  This  section  practi- 
cally re-enacted  Section  14  of  the  original  town  charter  with  some  additions. 
No  reference,  however,  was  made  in  the  new  charter  to  the  local  option  law. 
Held,  that  this  did  not  repeal  the  local  option  law  as  to  such  city.—Stote  ex  rel. 
Malheur  County  Court,  255. 


IBBIOATION. 

Irrigation- Evidence— Findings. 

1.  In  a  suit  to  enjoin  defendant  from  interfering  with  the  flow  of  water 
into  complainant's  irrigation  ditch,  evidence  held  to  warrant  a  finding  that 
defendant  had  unlawfully  diverted  the  water  from  the  main  ditch,  and  that 
this  was  the  cause  of  plaintiff's  water  shortage  and  the  impairment  of  his 
crops.— i5rtwp»on  v.  //arra/i,  448. 

Irrigation— Rights  to  Water— Pleading. 

2.  Where,  in  a  suit  to  enjoin  defendant  from  Interfering  with  the  flow  of 
water  In  plaintiffs'  ditch,  defendant  by  answer  made  no  claim  to  any  water 
nor  title  to  any  land,  and  plaintiffs  claimed  no  definite  quantity  of  water,  and 
did  not  prove  the  amount  to  which  they  were  entitled,  a  decree  attempting 
to  establish  plaintiffs'  title  to  a  definite  amount  of  water,  and  to  settle  the 
rights  of  the  parties  as  to  the  water  flowing  in  the  main  ditch,  was  erroneous. 
— Simpson  v.  Harrah,  448. 
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Irrigation— Rehkabing— Grounds—Mistrial  of  Issues. 

8.  Where  the  complaint  alleged  that  defendant  had  been,  during  the  season 
of  1907,  and  then  was,  wrongfully  diverting  water  from  the  main  ditch 
described,  which  the  evidence  showed,  as  well  as  that  the  water  did  not 
reach  the  division  box,  a  contention  made,  as  aground  for  rehearing,  that  the 
controversy  was  not  over  the  water  which  flowed  into  the  main  ditch,  but 
over  that  at  the  division  box,  was  untenable.— *S^tmp*on  v.  Hurrah,  448. 

JUDGMENT. 

Judgment— Opening  and  Setting  Aside  in  .Justice  Court. 

1.  The  specifications  by  Sections  108,  i287,  B.  «fe  C.  (^omp.,of  inlstnkis  Inad- 
vertence, surprise,  or  excusable  neglect  as  grounds  for  opening  a  Judgment  in 
a  Justice's  court  exclude  all  others,  and,  though  pursuant  to  section  924  a  Jus- 
tice's court  is  always  open  for  the  transaction  of  business,  it  Is  powerless  to 
set  aside  a  valid  Judgment  except  for  the  reasons  specifled.—  White  v.  Brown,  7. 

Judgments  Appealable— Finality. 

2.  A  Judgment  in  condemnation  proceedings  that  the  land  sought  to  be 
taken  is  appropriated  and  taken  from  defendant  by  plalntifT  on  the  deposit 
by  piaintifT  of  a  specified  sum.  and  without  reserving  anything  for  the  court's 
further  determination,  is  a  final  Judgment,  and  appealable,  though  plaintiff 
did  not  make  any  deposit.— Orci/on  R.  A  N.  Co.  v.  Eastlack,  i9«. 

Judgments  Appealable- Void  Judgments. 

8.  A  void  Judgment,  entered  at  a  time  when  the  court  Is  without  Jurisdic- 
tion to  award  it.  is  reviewable  on  appeal.- Oreflron  R.  <fc  N.  Cb.  v.  Ekistlack,  19b. 

Judgment— Default  Judgment— Vacation— Grounds. 

4.  Where  substituted  summons  was  had  on  defendant,  a  minor  19  years  of 
age.  by  serving  same  on  his  mother,  and  thereafter  the  mother  was  appointed 
guardian  ad  litem,  and  served  with  summons,  and  subsequently,  no  appear- 
ance having  been  made,  another  guardian  ad  litem  was  appointed  and 
appeared  In  open  court  announcing  that  he  had  no  defense  and  declining  to 
plead,  and  it  did  not  appear  that  defendant  took  any  interest  in  the  matter, 
though  counsel  had  been  consulted,  the  court  did  not  abuse  Its  discretion  in 
refusing  to  open  Judgment  against  him..— Ander ton  v.  MeClellan,  *4)6. 

Judgment— Default  Judgment— Opening  Default— Discretion  of 
Court. 

6.  The  granting  or  refusing  the  motion  to  open  a  default  is  a  matter  rest- 
ing in  the  sound  discretion  of  the  court,  and  its  exercise  will  not  be  disturbed, 
except  for  abuse  of  that  discretion.— -4 nder»on  v.  McClellan,  "206. 

Judgment^ Assignments— Effect  as  Transferring  Personal  Lia- 
bility OF  .lUDGMBNT  DEBTOR. 

0.  An  assignment  of  a  part  of  a  judgment  adjudicating  the  personal 
liability  of  the  Judgment  debtor,  transfers  to  the  assignee  a  portion  of  such 
personal  liability.- ^iea:and«-  v.  Afunroe,  aOO. 

Judgment— Lien— Remedies  After  Termination. 

7.  A  judgment  creditor  assigned  a  half  interest  in  the  Judgment  and  in 
real  estate  sought  to  be  subjected  to  the  payment  of  the  Judgment  by  a 
pending  creditor's  salt.  Thereafter  the  Judgment  creditor  obtained  a  decree 
subjecting  the  real  estate  to  the  Judgment,  and  thereafter  he  and  the  judg- 
ment debtor,  in  fraud  of  the  assignee,  settled  the  litigation.  The  assignee, 
before  the  filing  of  the  cancellation  of  the  Judgment  and  during  the  life  of 
the  Judgment,  sued  to  enjoin  the  filing  thereof  and  to  secure  his  Interest  in 
the  real  estate.  Pending  that  suit,  a  suit  to  foreclose  a  mortgage  on  the  real 
estate  was  brought,  and  the  assignee  filed  a  cross-bill  seeking  to  enforce  his 
interests  under  the  assignment.  Jleld,  that  the  right  of  the  assignee  to 
enforce  his  portion  of  the  Judgment  as  a  lien  on  the  land  was  not  affected  by 
the  fact  that  execution  had  not  Issued  on  the  Judgment  within  ten  years  from 
the  rendition  thereof  at  the  time  of  the  institution  of  the  foreclosure  suit; 
but  his  rights  depended  on  a  new  decree,  which  must  be  rendered  pursuant  to 
his  cross-bill,  reserving  to  him  his  rights  as  they  existed  at  the  time  of  the 
fraudulent  settlement.— -<4fexand^  v.  Munroe,  600. 

Judgment— Lien— Commencement. 

8.  Where  a  Judgment  creditor  obtained  a  decree  against  the  Judgment 
debtor  and  his  grantees,  setting  aside  deeds  of  lands  and  subjecting  the  same 
to  the  payment  of  the  Judgment,  the  lien  of  the  decree  ran  from  the  time  it 
became  final,  and  lapse  of  time  from  the  entry  of  the  Judment  did  not  operate 
to  cancel  it. — Alexander  v.  Munroe,  500. 
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Judgment— Partial  Ajssignmbnt— Effect. 

0.  A  partial  asalffnment  of  a  Judflrment  without  the  coiLsent  of  the  Judg- 
ment debtor  is  not  enforceable  at  law.  but  operates  as  an  equitable  assign- 
ment, and  the  Judfirment  debtor,  having  knowledge  of  the  assignment,  cannot 
settle  with  the  Judgment  creditor  to  the  prejudice  of  the  assignee.— ^2«asand<T 
V.  Munroe^  600. 

Judgment— Payment— Pbesumption— Equitable  Execution. 

10.  A  creditors'  suit,  commenced  during  the  life  of  a  Judgment,  to  sabject 
property  to  the  payment  thereof,  not  available  by  execution  at  law.  operates 
as  an  equitable  execution  sufficient  to  suspend  limitations  under  Section  S41. 
B.  A  C.  Oomp.,  providing  that,  after  the  lapse  of  ten  years  without  an 
execution,  a  Judgment  shall  be  conclusively  presumed  to  be  utAd.— Alexander 
Munroe,  300. 

Judgment— Conclusiveness— Findings  of  Pact. 

11.  Findings  of  fact  leading  to  a  decree,  affirmed  by  the  Supreme  Oourt,  In 
a  prior  action  between  the  parties,  cannot  be  considered  In  a  subsequent  pro- 
ceeding, so  far  as  they  are  in  any  manner  inconsistent  with  the  decree 
affirmed.— ray  tor  v.  Taylor,  660. 

Judgment— Prior  Adjudication— Determination  of  Issues— Opinion. 

12.  Where  a  decree,  affirmed  on  a  prior  appeal.  Is  ambiguous,  or  falls  to 
show  on  which  of  several  issues  It  is  founded,  the  opinion  of  the  Supreme 
Oourt  may  be  examined,  to  determine  the  point  actually  decided.— TVxj/tor  ▼. 
Tat/lor,  560. 

Judgment- Res  Judicata— Questions  Concluded. 

18.  A  Judgment  or  decree  Is  conclusive  as  to  every  matter  actually  liti- 
gated, and,  with  certain  exceptions,  as  to  every  matter  which  might  have 
been  litigated,  or  decided  as  an  incident  thereof.— Tay tor  v.  Ibytor,  560. 

Judgment— Parol  Evidence— Contradiction  of  Record. 

14.  Extrinsic  proof  and  parol  evidence  is  inadmissible  to  explain  what 
was  formerly  adjudicated  in  a  prior  decree  respecting  matters  not  there  In 
lai>ue.— Taylor  v.  Taylor,  560. 

JUDICLAX   NOTICE. 

Judicial  Notice— Ghartebs  of  Municipal  Oorportions. 
A  charter  of  a  city  is  a  public  law  of  the  state  of  which  the  courts  take 
Judicial  notice. — Nay  lor  v.  AfcOoUoch,  Mayor,  306. 

JI7BISDICTI0N. 

Jurisdiction— Action  Against  Foreign  Corporation. 

1.  A  foreign  corporation  may  be  sued  In  the  State  on  any  transitory'  cause 
of  action,  no  matter  where  It  arose.— Cunningfiam  v.  Klamath  Lake  R.  Co.  18. 

Jurisdiction-Statutes- Foreign  Corporations. 

2.  The  requirement  of  I^aws  1908,  p.  89,  as  to  foreign  corporations  filing 
statements  with  the  Secretary  of  State,  held  to  afford  evidence  that  a  foreign 
corporation  is  doing  business  in  the  State,  but  does  not  fix  the  place  where 
actions  against  It  may  be  maintained.- Omn<n.<7Aam  v.  Klari%ath  Lake  R.  Cb.  18. 

Jurisdiction— Necessary  Averment  in  Complaint, 
8.  To  secure  Jurisdiction  of  the  person  of  a  defendant  foreign  corporation. 
held  that  It  was  not  indispensable  that  the  complaint  should  aver  that  it  was 
engaged  in  business  in  the  State.— Afu^/nomaA  Lumber  Cb.  v.  Weston  Basket  0>.  22. 

Jurisdiction— How  Acquired— Appj^arance  by  Attorney. 

4.  Jurisdiction  to  render  a  Judgment  against  a  foreign  corporation  for  fail- 
ure to  appear  and  answer  may  rest  on  Its  voluntary  appearance,  equivalent  to 
personal  service  of  the  summons,  as  expressly  provided  by  Section  68,  B.  &  O. 
Comp. — Multnomah  Lumber  Co.  v.  Weston  Basket  Co.  '22. 

Jurisdiction— Foreign  Corporation— Action  Against. 

6.  In  absence  of  a  voluntary  appearance,  no  foreign  corporation  is  subject 
to  the  jurisdiction  of  the  State  courts  unless  engaged  in  business  in  the  State 
when  sued. — Multnomah  Lumber  Co.  v.  Weston  Basket  Co.  22. 

Jurisdiction— Highways— Vacation— Proceedings— Certiorari. 
6.  When  attention  is  called  to  a  lack  of   jurisdiction,  the  duty  devolves 
upon  the  court  to  set  aside  the  proceedings  and  purge  the  record  of  informal- 
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Itles,  thouffh  the  defect  has  not  been  challenged  in  a  formal  way.  and  hence 
upon  writ  of  review  In  the  circuit  court  to  review  proceedings  In  the  county 
court  to  vacate  a  highway,  where  it  appeared  that  the  county  court  had  not 
acquired  Jurisdiction,  its  order  vacating  the  road  was  properly  set  aside, 
though  its  power  to  hear  and  determine  the  matter  had  not  been  formally 
challenged. — Ryiiearaon  v.  Union  Oounty^  181. 

Jurisdiction,  Want  of— Duty  of  Court. 

7.  At  any  stage  of  the  proceeding,  when  want  of  Jurisdiction  is  manifest, 
it  is  the  duty  of  the  court  and  on  its  own  motion  to  refuse  to  proceed  further. 
— Rynearaon  v.  Union  County.  181. 

Jurisdiction— liOCAL  Option— Notice  of  Election. 

8.  Jurisdiction  comes,  in  the  flrst  instance,  from  the  petition  and  order  of 
the  county  court  submitting  the  question  of  prohibition  to  a  vote,  and  not 
from  the  notice,  which  is  a  mere  incident,  and  therefore  a  substantial  compli- 
ance with  the  statute  is  all  that  is  required.— /2o««c7»  v.  Henry,  280. 

JUSTICES    OF   THE    PEACE. 

Justices  of  the  Peace- Proceedings  to  Procure  Writ— Sufficiency 
OF  Petition. 

1.  Section  596,  B.  A  O.  Oomp.,  provides  that  the  writ  of  review  shall 
describe  with  convenient  certainty  the  decision  or  determination  sought  to 
be  reviewed,  setting  forth  the  errors  alleged  to  have  been  committed  therein. 
Section  6tt7  requires  a  petition  for  a  writ  of  review  to  state  such  facts  as  from 
an  inspection  of  the  averments  would  primarily  show  that  the  inferior  court, 
officer,  or  tribunal  appears  to  have  employed  its  functions  erroneously  in  the 
exercise  of  Judicial  authority,  or  to  have  exceeded  it  or  his  Jurisdiction.  A 
petition  to  review  the  action  of  a  Justice  of  the  peace  in  vacating  a  Judgment 
on  the  ground  that  he  was  without  Jurisdiction  set  forth  docket  entries  show- 
ing that  an  action  to  recover  money  was  begun  by  plalntifT  against  defendant 
in  a  certain  Justice-s  district,  that  the  place  of  trial  was  thereafter  changed 
to  a  Justice  court  of  a  certain  other  precinct,  where,  on  a  specified  date,  were 
filed  a  transcript  and  original  papers  consisting  of  the  complaint,  answer, 
reply,  motion,  and  affidavit  for  a  change  of  venue;  that  on  a  subsequent  date 
the  cause  was  tried  in  that  court,  and  Judgment  rendered  for  plalntifT.  and 
that  thereafter  the  Justice  of  such  precinct,  on  defendant's  motion,  vacated 
the  Judgment  on  the  ground  that  his  court  was  without  Jurisdiction  of  the 
action,  and.  in  referring  to  his  action,  stated  that  he  "erred  in  vacating  and 
setting  aside  said  Judgment"  and  "exceeded  his  Jurisdiction  in  making  and 
entering  an  order  vacating  and  setting  aside  said  Judgment,"  and  "that  the 
making  and  entering  of  said  order  is  a  material  injury  to  a  substantial  right 
of  the  plalntifT."  Held,  that  the  petition  sufficiently  assigned  the  errors 
complained  of.—  White  v.  Brown^  7. 

Justices  of  the  Peace— Judgments-Vacation. 

2.  The  specifications  by  Sections  1(18,  2287.  B.  <&  O.  Oomp.,  of  mistake,  inad- 
vertence, surprise,  or  excusable  neglect,  as  grounds  for  opening  a  Judgment 
in  a  Justice's  court,  exclude  all  others,  and,  though  pursuant  to  Section  024  a 
Justice's  court  is  always  open  for  the  transaction  of  business,  it  is  powerless 
to  set  aside  a  valid  Judgment  except  for  the  reasons  specified.— Tf'/iite  v. 
Brown,  7. 

LABCENY. 

L ARGENT— Indictment  and  Information— Sufficiency. 

1.  Under  Section  1808,  B.  A  O.  Oomp.,  providing  that  an  indictment  is  def- 
inite enough  if  the  facts  are  so  stated  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended,  an  indictment  charging  that  defendant 
"took,  carried,  stole,  led  and  drove  away,"  two  heifers  of  the  value  of  fSO,  con- 
trary to  the  statutes,  is  sufficient  to  charge  simple  larceny  without  the  alle- 
gation that  the  taking  was  felonious.— iSlta/^?  v.  Minniek,  8(5. 

Larceny— Indictment— Grand  or  Simple  Larceny.. 

2.  Under  Section  1801,  B.  <&  O.  Oomp.,  relating  to  grand  larceny,  and  pro- 
viding that  any  person  committing  the  crime  of  larceny  by  stealing  any  "cow 
or  calf  "  shall  be  punished,  an  indictment  alleging  that  defendant  took,  car- 
ried, stole,  led,  and  drove  away,  two  heif«rs  of  the  value  of  180.  charges  petty 
and  not  grand  larceny,  since  the  word  "feloniously"  is  not  used;  "heifer"  is 
not  mentioned  in  the  statute,  and  it  is  unnecessary,  in  order  to  charge  grand 
larceny,  to  allege  the  value  of  the  animal.- /Stote  v.  Minnick,  86. 

64  Or. 28 
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Labobny— Rkoent  PossBssroN—lNSTRucTTONB—** Found." 
8.  In  a  prosecution  for  larceny,  an  instruction  as  to  defendant  beinR  found 
in  the  recent  possession  of  stolen  property  is  applicable,  though  the  property 
is  not  found  in  defendant's  possession,  but  in  the  possession  of  one  to  whom 
he  had  sold  it.  since  the  word  "found,"  as  used  in  instructions  of  this  char- 
acter, simply  means  "discovered,"  "traced  to,"  or  shown  to  have  been  in  de- 
fendantVs  possession.— <8tote  v.  Minnick,  Sti. 

Larceny— Rbobnt  PosaESsroN—lNSTKUOTioNS— Construction. 

4.  The  term  "recent  possession,"  as  used  in  an  instruction  in  a  prosecution 
for  larceny,  as  to  the  "recent  possession"  of  stolen  property,  is  merely  relative 
and  depends  on  all  circumstances  of  the  case,  and  whether  it  is  sufficiently 
recent  to  Justify  drawing  an  inference  is  usually  a  question  of  fact  for  the 
inry.—SUite  v.  JUnnick,  86. 

Larceny— ACCOMPLICES— Criminal  Law. 

6.  In  view  of  the  statute  by  its  terms  making  larceny  and  the  receiving  of 
stolen  goods  distinct  offenses,  where  defendant  had  nothing  to  do  with  the 
unlawful  taking  of  a  horse,  his  subsequent  purchase  of  the  animal  did  not 
make  him  an  accomplice,  even  if  he  had  knowledge  of  the  previous  theft.— 
8late  V.  Moxley,  400. 

Larceny— Sufficiency  of  Evidence. 

6.  Evidence  held  sufficient  to  Justify  a  conviction  of  general  larceny  x>f  a 
horse,  and  not  of  a  larceny  by  altering  a  brand.— .Stote  v.  Moxley^  409. 

LIEN. 

Lien— Remedies  After  Termination. 

1.  A  Judgment  creditor  assigned  a  half  interest  in  the  Judgment  and  in 
real  estate  sought  to  be  subjected  to  the  payment  of  the  Judgment  by  a 
pending  creditor's  suit.  Thereafter  the  Judgment  creditor  obtained  a  decree 
subjecting  the  real  estate  to  the  Judgment,  and  thereafter  he  and  the  Judg- 
ment debtor.  In  fraud  of  the  assignee,  settled  the  litigation.  The  assignee, 
before  the  filing  of  the  cancellation  of  the  Judgment  and  during  the  life  of 
the  Judgment,  sued  to  enjoin  the  filing  thereof  and  to  secure  his  Interest  in 
the  real  estate.  Pending  that  suit,  a  suit  to  foreclose  a  mortgage  on  tlie  real 
estate  was  brought,  and  the  assignee  filed  a  cross-bUl  seeking  to  enforce  his 
interests  under  the  assignment,  fields  that  the  right  of  the  assignee  to 
enforce  his  portion  of  the  Judgment  as  a  lien  on  the  land  was  not  afTected  by 
the  fact  that  execution  liad  not  Issued  on  the  Judgment  within  ten  years  from 
the  rendition  thereof  at  the  time  of  the  institution  of  the  foreclosure  suit; 
but  his  rights  depended  on  a  new  decree,  which  must  be  rendered  pursuant  to 
his  cross-bill,  reservjng  to  him  his  rights  as  they  existed  at  the  time  of  the 
fraudulent  settlement.— ^/ca:aw(i<»r  v.  ^funro€,  500. 

Lien— Commencement. 

2.  Where  a  Judgment  creditor  obtained  a  decree  against  the  Judgment 
debtor  and  his  grantees,  setting  aside  deeds  of  lands  and  subjecting  the  same 
to  the  payment  of  the  Judgment,  the  Hen  of  the  decree  ran  from  the  time  it 
became  final,  and  lapse  of  time  from  the  entry  of  the  Judment  did  not  operate 
to  cancel  it.— A lexandfr  v.  Munroe,  500. 

LIMITATIONS    OF   ACTIONS. 

Limitation  of  Actions— Pleading  as  Defense— Necessity. 
The  defense  of  llmltntions,  if  not  taken  by  demurrer  or  answer,  is  waived. 
— Alexander  v.  Munroe,  500. 

LIS    PENDENS. 

Lis  Pendens— Suit  by  Assignee  of  Judgment—Effect. 

A  suit  by  an  assignee  of  a  half  Interest  in  a  judgment  and  In  real  estate 
sought  to  be  subjected  to  the  payment  of  the  Judgment  in  a  pending  creditor's 
suit,  to  protect  his  rights  as  against  a  fraudulent  settlement  entered  Into 
between  the  assignor  and  the  Judgment  debtor  stipulating  for  the  cancellation 
of  the  original  Judgment  and  of  the  decree  in  the  creditor's  suit  subjecting 
real  estate  to  the  payment  of  the  original  judcynent,  brought  within  the  life 
of  the  original  judgment,  is  lU  pendenit  and  keeps  alive  the  equitable  lien,  and 
a  decree  establishing  his  rights  may  be  rendered  after  the  Judgment  has 
ceased  to  be  a  lien  on  the  real  eBtB.te.— Alexander  v.  Munroe,  500. 
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LOOAIi   OPTION. 

Relating  to  Electlonis,  Application  and  Proceedings  Thereon.    See  Intox- 

lOATINO  LlQUOBS. 

LOGS   AND   LOGGING. 

Logs  and  Logoino— Libns— Convbksion  of  Logs  -  actions— Pleading. 

1.  Under  Section  87,  B.  <k  O.  Oomp..  providing  that  In  pleading  a  Judgment 
facts  conferring  Jurisdiction  need  not  be  stated,  a  complaint  based  on  Section 
668S,  making  a  person  rendering  Impossible  of  Identification  logs  on  which 
there  Is  a  Hen  liable  to  the  llenholder.  which  alleges  that  the  lien  on  the  logs 
was  duly  foreclosed  In  a  suit  Instituted  for  that  purpoi^e,  need  not  allege  the 
facts  showing  the  validity  of  the  Hen;  the  validity  having  been  presumably 
established.—  Willett  v.  Kinney,  o04. 

Logs  and  Logging— Liens— Con  version  of  Loos— actions— Pleading. 

2.  A  complaint  based  on  Section  6602,  B.  A  O.  Comp..  making  a  person  who, 
without  the  consent  of  the  Hen  claimant,  renders  impossible  of  Identification 
any  logs  on  which  there  Is  a  Hen  liable  to  the  llenholder,  which  alleges  that 
defendants,  fraudulently  conniving,  conspiring,  and  confederating  to  cheat 
and  defraud  plalntifT  out  of  his  labor  and  lien  security,  destroyed  and 
removed  an  of  the  logs  and  rendered  the  same  impossible  of  identification* 
and  appropriated  the  same  to  their  own  use.  sufficiently  negatives  the  con- 
sent of  plaintiff  to  the  removal  as  against  a  demurrer.— .ITiW^W  v.  Kinney^  594. 

Logs  and  Logging— Liens  on  Ixkss. 

8.  Under  Section  600S,  B,  &  C.  Comp.,  making  one  rendering  impossible  of 
identification  logs  on  which  there  is  a  Hen  liable  to  the  llenholder  for  dam- 
ages to  the  extent  of  the  sum  .secured,  a  defendant  appropriating  to  his  own 
use  logs  subject  to  a  lien  in  favor  of  another,  and  the  value  of  the  logs  exceed 
or  equal  the  value  of  the  Hen,  is  liable  to  the  llenholder.— Tn'^«t/  v.  Kinney^&d\. 

MANDAMUS. 

Mandamus— Scope  of  Remedy. 

1.  If  the  making  of  an  order  is  a  mere  ministerial  act,  lnvol\ing  no 
exercise  of  Judgment  or  Judicial  power,  mj^ndamus  Is  the  proper  remedy  to 
compel  it;  but  where  an  act  is  Judicial  or  Involves  the  exercise  of  Judgment 
or  discretion,  and  such  Judgment  has  been  exercised,  mandamus  will  not  He 
to  compel  amendment  or  correction  thereof,  though  the  action  was  erroneous. 
— 8tate  ex  rel.  v.  Malhtur  Vwirtty  Courts  2.>5. 

Mandamus— Acting  in  Judicial  Capacity— Order  of  Prohibition- 
Compelling  Amendment. 

2.  The  county  court,  in  including  n  city  In  an  order  of  prohibition  where 
it  was  claimed  to  be  exempt  by  Its  charter  from  the  operation  of  the  local 
option  law.  acted  in  a  Judicial  capacity,  and  the  circuit  court  cannot  compel 
it  by  mandamus  to  amend  its  order  in  this  re ADeci.— State  ex  rel.  v.  Malheur 
County  Courts  255. 

Mandamus— Subjects  of  Relief  — Courts  and  Judicial  Officers  — 
Declaring  Results  of  Election. 

8.  Session  Laws  1W5,  p.  45,  fi  7,  requiring  the  clerk  and  sheriff,  respectively, 
to  issue  and  post  notices  of  special  local  option  elections,  and  to  enter  of 
record  their  compliance  with  such  duty,  and  provides  that  such  record  shall 
be  prima  facie  evidence  that  all  provisions  of  the  law  have  been  complied 
with.  Section  10  requires  the  clerk  to  call  to  his  assistance  two  Justices  of  the 
peace,  and  make  an  abstract  of  the  vote  of  such  election  for  the  information 
of  the  county  court,  and  on  the  eleventh  day  after  the  election  the  court  is 
required  to  meet  and  Immediately  make  an  order  of  prohibition,  if  a  majority 
of  the  votes  in  the  county  as  a  whole  are  for  prohibition.  Held  that,  after 
the  court  had  actnd  upon  the  evidence  which  the  law  required  to  be  furnished 
It,  mandamus  will  not  He  to  compel  the  court  to  make  an  order  excepting  a 
certain  city  In  the  county  from  the  operation  of  the  order  of  prohibition 
made  by  It:  such  order  not  l>eing  among  the  duties  of  the  court  under  the 
statutes.— <Waie  ex  rel.  v.  Malheur  County  Courts  255. 

MASTER  AND   SERVANT. 

Master  and  Servant— Injuries  to  Servant  — Negligence  of 
Servant. 

1.  Plaintiff  was  an  old  and  experienced  workman,  whose  work  in  part  was 
cleaning  locomotive  boilers,  both  in  and  out  of  repair,  so  that  he  could  not 
fail  to  know  that  there  was  a  possibility  that  an  engine  on  which  he  was 
required  to  work  would  be   undergoing  repairs.    Before   beginning  on  an 
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engine  he  consulted  the  enRlneer^s  work  report,  which  contained  Items  of 
repairs  to  be  made  thereon,  and  though  the  item  requiring  the  boiler  to  be 
cleaned  was  first  on  the  report,  and  he  did  not  read  further,  he  could  not  help 
seeing  that  other  Items  thereon  called  for  other  work  on  the  engine,  so  that 
he  was  put  upon  notice  that  other  work  was  to  be  done.  Before  he  began 
work  the  Jacket  and  hand  rail  on  the  side  of  the  engine  had  been  removed  bj 
other  workmen,  and  plaintiff,  without  Inspecting  the  boiler  to  avoid  danser. 
climbed  onto  the  running  board  with  a  hose,  and,  losing  his  balance,  fell  off, 
because  there  was  no  hand  rail  to  hold  to,  and  was  Injured.  Held^  that  he  was 
negligent,  and  could  not  recover- — JBrcuel  v.  Oregon  R.  dc  N,  Cb.  157. 

Master  and  Skbvant— Asbumftion  of  Risk— NicQiiiOENCE  of  Fellow 
Skkvant 

2.  Plaintiff  and  the  other  workmen  working  on  the  engine  being  fellow 
servants,  he  assumed  the  risk  of  the  other*s  negligence,  if  any,  and  the  mas- 
ter's foreman  owed  no  duty  to  caution  each  one  to  beware  of  the  operations  of 
the  others.—Brfuel  v.  Oregon  R.  dc  N.  0>.  157. 

Master  and  Servant— Assumption  op  Risk— Necessary  Incident  of 
Kmpix>yment. 

8.  The  removal  of  the  hand  rail  being  a  necessary  part* of  the  labor  to  be 
done  on  the  engine,  the  risk  of  injury  from  its  absence  was  a  risk  assumed  by 
plaintiff.— Brewed  v.  Oregon  R,  <fe  N.  Cb.  167. 

Master  and  Servant— Injury  to  Servant— Question  for  Jury. 

4.  In  an  action  for  injuries  to  a  brakeman  owing  to  th*e  train  on  which  he 
was  riding  having  passed  through  an  open  switch  and  collided  with  a  car.  the 
question  whether  he  was  negligent  in  riding  on  a  step  of  the  tender,  fietd  one 
for  the  Jury.— -Afttfl  v.  Ooos  Bay^  Roseburg  dt  £,  R.  dk  N.  Cb.  188. 

Master  and  Servant -Injuries  to  Servant— Negligence— Question 
FOR  Jury. 

6.  \^^ere,  in  an  action  for  injuries  to  a  brakeman  on  a  logging  train  owins 
to  the  train  having  passed  on  an  open  switch  and  collided  with  a  car,  the 
evidence  showed  that  it  was  customary  for  the  switch  to  be  left  open  after 
certain  switching  operations,  which  had  recently  been  completed  when  the 
accident  occurred,  and  that  plaintiff  had  reason  to  believe  that  it  was  open, 
the  condition  of  the  switch  did  not  constitute  negligence.  The  question 
whether  It  was  the  proximate  cause  of  the  injury,  held  one  for  the  iurj.—Abel 
V.  Ooo9  Bay,  Roieburg  dt  E.  R.  dk  N.  Co.  188. 

Master  and  Servant— Injury  to  Servant— Question  for  Jury. 

0.  In  an  action  for  injuries  to  a  brakeman  owing  to  the  train  on  which 
he  was  riding  having  passed  upon  an  open  switch  and  collided  with  a  car.  the 
question  whether  defendant  was  negligent  in  leaving  the  car  on  the  track, 
held  for  the  Jury.— A6c^  v.  Ooo»  Bay^  Roseburg  dk  E.  R.  <fc  y.  Cb.  188. 

Master  and  Servant— Injuries  to  Servant— Instructions. 

7.  Plaintiff  was  employed  as  a  brakeman  on  a  logging  train  by  railroad 
company  which  operated  logging  trains  on  a  certain  branch  of  the  road,  and 
on  a  spur  running  from  the  branch,  and  plaintiff  knew  that  it  was  customary 
to  leave  the  switch  from  the  spur  to  the  branch  open  on  to  the  spur  after  certain 
switching  operations.  Plaintiff  was  Injured  owing  to  the  train  on  which  he 
was  riding  passing  upon  the  open  switch  and  colliding  with  a  car  at  a  time 
when  he  had  reason  to  believe  that  the  switch  was  open  owing  to  the  opera- 
tions referred  to  having  recently  been  completed,  and  the  court  charged  In 
an  action  for  the  injury  that,  if  the  branch  was  In  general  use  for  passengers 
and  freight  service,  it  would  constitute  a  main  line,  and  was  subject  to  the 
customs  and  rules  of  railroads  as  to  main  lines  and  spurs.  Held,  that  the 
instruction  was  erroneous.— ^6W  v.  Ooos  Bay,  Roseburg  ds  E.  R.dt  N,  Co.  188. 

Mahter  and  Servant  — Injuries  to  Servant  — Proximate  Cause- 
Evidence. 

8.  A  servant  suing  for  a  personal  injury,  who  introduces  evideice  of  the 
defective  condition  of  an  appliance,  as  alleged  in  the  complaint,  must  show 
that  the  Injury  might  have  been  avoided  if  the  appliance  had  been  in  repair. 
—Ferrari  v.  Beaver  Hill  Coal  Co.  210. 

Master  and  Servant— Injury  to  Servant— Evidence  of  Subsequent 

i;ONDUCT. 

0.  In  an  action  for  Injuries  to  a  coal  miner  while  working  on  an  incline, 
permitting  the  engineer,  who  had  made  a  plat  offered  in  evidence,  to  testify 
on  cross-examination  that  guard  rails  had  been  placed  on  the  incline  since 
the  accident,  was  not  erroneous,  where  the  court  charged  that  the  juryshoald 
not  consider  the  evidence  as  proof  of  negligence,— #Vrrar<  v.  Beaver  Hill  Obal 
Cb.  210. 
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Master  and  Skrvaht— Oblioation  of  Master. 

10.  A  master  must  point  out  the  unusual  and  extraordinary  risks  of  the 
employment,  and  call  the  attention*of  the  servant  to  them,  and  warn  him  of 
the  dAtiger,— Ferrari  v.  Beaver  Hill  Ooal  Co.  210. 

Master  and  Servant— Assumption  of  Risk— Injury  to  Servant. 

11.  An  infant  servant  assumes  the  ordinary  hazards  and  risks  of  his 
employment  that  he,  through  his  Intelligence,  knows,  or  should  know  and 
appreciate,  and  he  assumes  the  dangers  that  are  so  open  and  obvious  that  one 
of  his  age,  capacity,  and  experience  would,  in  the  exercise  of  ordinary  care, 
know  and  appreciate.— -^Vrrari  v.  Beaver  Hill  Ooal  Cb»  210. 

Master  and  Servant  — Injury  to  Servant- Contributory  Negli- 
gence. 

15.  That  a  servant  suing  for  personal  injuries  is  immature  in  years  and. 
inexperienced  in  the  work.  Is  important  in  determining  the  question  of  his 
contributory  negligence.— i^errari  v.  Beaver  Hill  Ooal  Oo.  210. 

Master  and  Servant- Infant  Servants— Obligation  of  Master. 

18.  A  master  employing  an  infant  inexperienced  in  the  work  must  give 
him  sufficient  notice  of  the  dangers  incident  to  and  attending  the  employ- 
ment.—/'errart  V.  Beaver  Hill  Ooal  Oo.  210. 

Master  and  Servant— Injury  to  Servant- Negligence— Failure  to 
Adopt  Rules.     . 

14.  The  question  whether  the  master  was  at  fault  in  failing  to  adopt  suit- 
able rules  is  not  for  the  Jury,  unless  there  is  something  in  the  testimony  from 
which  the  Inference  may  be  drawn  that  it  was  practicable  to  have  provided 
against  the  occurrence  of  the  accident  complained  of  by  such  a  rule.— jFVrrari 
V.  Beaver  HiU  Ooal  Co.  210. 

Master  and  Servant— Injury  to  Servant— Failure  to  Adopt  Rules 
-Negligence 

16.  Whether  a  master  was  negligent  in  omitting  to  adopt  suitable  rules  for 
the  guidance  of  the  servants,  held,  under  the  evidence,  for  the  Jury.— jPe**rari 
V.  Beaver  Hill  Conl  Co.  210. 

Master  and  Servant— Injury  to  Servant— Assumption  of  Risks- 
Question  for  Jury. 

16.  Whether  an  infant  coal  miner  assumed  the  risks  incident  to  his 
employment.  Including  the  taking  of  defective  cars  to  a  shop,  held,  under  the 
evidence,  for  the  Jury.-  Ferrari  v.  Beaver  Hill  Coal  Co.,  210. 

Master  and  Servant— Injuries  to  Servant— Employer's  Liability 
Act— Pleading. 

17-  To  entitle  an  Injured  employee  to  recover  under  Laws  1007,  p.  802, 
requiring  safeguarding  of  dangerous  machinery  In  mills  and  factories,  he 
must  plead  noncompliance  by  the  master  with  the  terms  of  the  act;  that  the 
injury  was  the  result  of  such  noncompliance,  and  that  plaintiff  had  given 
notice  to  the  employer  within  six  months,  of  the  time,  place,  and  cause  of  the 
Injury. — Rogn's  v.  Portland  Lumber  Co.  887. 

Master  and  Servant— Injuries  to  Serva  nt— Negligence  of  Master- 
Question  for  Jury. 

18.  In  an  action  for  injuries  to  a  servant  by  the  sudden  starting  of 
machinery,  evidence  held  to  require  submlsKlon  of  the  question  whether  the 
injury  was  the  result  of  defendant's  negligence,  to  the  Jury. — Roaers  v.  Port^ 
land  Lumber  Co.  ;W7. 

Master  and  Servant— Injuries  to  Servant— Safeguarding  Gear" 
ing— Question  for  Jury. 

IJ).  Where  a  machine,  by  which  plaintiff  was  Injured  while  assisting  to 
repair  It,  was  liable  to  start  automatically,  whether  It  was  a  sjife  place  for 
repairers  without  safeguarding  the  gearing,  was  for  the  ]\\vy.— Rogers  v.  Port- 
land Lumber  (Y).  3.H7. 

Ma.stkr  and  Servant— Inji^ries  to  Servant- Contributory  Negli- 
gence. 

20.  Where  a  servant  was  injured  by  the  alleged  automatic  starting  of  a 
machine  as  he  was  assisting  In  repairing  the  same,  and  he  had  no  notice  that 
It  was  liable  to  start  autoniMtlcnlly,  he  was  not  negligent  as  a  matter  of  law  In 
falling  to  take  a  safe  p:>-iition.  and  tlie  (inestions  of  assumed  risk  and  con* 
trlbutory  negligence  were  for  the  iuvy. —Jiot/erx  v.  Portland  Lumbei-  Co.  887. 
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Master  and  Servant— In  juries  to  Servant— Da  noeuous  Machinery— 
Master's  Duty. 

21.  Where  a  servant  was  Injured  by  Ihe  automatic  starting  of  certain 
gearing,  while  he  was  repairing  a  chain  connected  therewith,  and  defendant*8 
foreman  knew  that  it  was  liable  to  so  start,  it  was  defendant's  duty  to  take 
some  precaution  to  prevent  such  result.— Rogers  y.  Portland  Lumber  Cb.  887. 

Master  and  Servant— Injuries  to  Servant— Knowi^bdgb  of  Fore- 
man—Defective Machinery— Question  for  Jury. 

22.  Knowledge  of  defendant's  foreman  tliat  certain  machinery  in  its  mill 
was  liable  to  start  automatically  was  the  knowledge  of  defendant,  and 
whether  it  was  negligence  for  defendant  to  leave  the  gearing  unguarded,  was 
a  question  for  the  iixry.— Rogers  v.  Portland  Lumber  Oo.  387. 

Master  and  Servant— Injuries  to  Servant— Cause  of  Accident. 

28.  Where  a  servant  was  injured  by  the  sudden  starting  of  machinery 
while  he  was  repairing  it,  and  it  was  shown  that  the  machinery  was  liable 
to  start  automatically  by  the  vibration  of  other  machinery  in  motion. 
plaintifT's  failure  to  allege  or  prove  directly  what  caused  the  machinery  to 
start  was  not  fatal  to  a  reco\ery.— Rogers  v.  Portland  Lumber  Oo.  387. 

Master  and  Servvnt— Actions  for  Injuries— SuFFiorENOY  of  Kvi- 

DBNOD— NEGI.IGENOB. 

24.  Evidence,  in  an  action  against  a  master  to  recover  for  injuries  to  a  ser- 
vant, field  to  make  the  question  of  defendant's  negligence  and  whether  plaln- 
tlfT  assumed  the  risk  incident  to  machinery  around  which  he  was  working, 
for  the  Injury. —Bigeloir  v.  Columbia  Oold  Mining  0».  451. 

Master  and  Servant— Actions  for  Injuries— Sufficiency  of  Evi- 
dence—C-ontribittory  Neoligbncb. 

26.  Evidence,  in  an  action  against  a  master  for  injuries  to  a  servant,  AWcf 
sufHclent  to  make  the  question  of  contributory  negligence  for  the  Jury.— jB»flr<*- 
low  V.  Columbia  Gold  Mining  Co.  451. 

Mastrr  and  Servant- "Respondeat  Superior." 

26.  The  maxim  of  **responde€U  superior^^  means  that  a  master  is  responsible 
for  the  actH  of  his  servants  wliere  the  particular  act  causing  the  injury  Is 
within  the  scope,  and  is  done  in  the  exercise,  of  the  servant's  delegated 
authority.  The  test  of  the  existence  of  the  relation  of  master  and  servant  is 
found  In  the  exercise  of  authority  in  appointing  the  servant,  in  directing  his 
acts,  in  receiving  the  l^enefltsof  his  acts,  and  in  reserving  the  power  of  tlt»- 
misHeLi.—  Fetting  v.  Winch,  (JOO.  . 

MECHANICS'   LISNS. 

Mrchanich'  IjIens— Aokeement  or  Consent  op  Owner. 

1.  Under  Section  5(Vio.  B.  &  V.  Couip.,  providing  that  every  contractor 
shall  have  n  lien  for  the  work  done  in  the  construction  of  the  building  at  the 
instance  of  the  owner  or  his  agent  and  that  every  architect  having  charge  of 
the  construction  of  ii  building  shall  l>e  deemed  the  agent  of  tiie  owner,  a  con- 
tractor claiming  a  lien  must  show  a  contract  with  the  owner,  or  with  his 
authorized  agent,  and  a  contractor  relying  on  a  contract  with  an  architect 
employed  only  to  make  plans,  under  an  agreement  for  compensation  if  the 
owner  proceeds  with  the  construction  of  the  building,  is  not  entitled  to  a  Hen, 
where  th<'  owner  had  decided  not  to  erect  the  building.— /^i^Aertortd  v.  Othn 
Real  Estate  (St.  71. 

Mkchanics'  Likns— F^vrnKNCF.  TO  Establish— SiTPFrcrENCY. 

2.  (Mic  MH'kinK  to  establish  a  lion  for  materials  and  labor  furnished  to  a 
contractor,  must  make  a  dellHlte  showing  as  to  value  in  order  to  prevail. — 
lAiHijhlin  v.  fitunor.",  184. 

Mkcii  kntcm'  IjfKNs— Kvidknok— Si-FFroip>Nrv. 

8.  K  videnee  examined,  ami  held  InsuIUdent  to  establish  a  lien  for  any  def- 
inite amount  for  lalx)r  and  materials  furnisiunl  a  contv&cior.—Laugfilin  v.  Con- 
nors, 184. 

MOBTGAGES. 

MoRTOACJK— Insane  Pkkson.s— VAi.rnrrY  of  Mortgaor. 
1.  A  mortKJiire  by  a  grantor  mm  mmints  inentin,  without  consideration,  was 
void  and  not  merely  voidable.— Wo///«aH  v.  Wade.  'Ml. 
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MORTOAOK    BY  NON    COMPOS    MENTIS— ATTACHMBNT--*'8BCUSBD   CLAIK." 

2.  Where  plalntlfT^s*  debt  was  secured  by  the  mortgage  of  a  person  non 
eompot  mentis,  it  was  not  a  "secured  claim**  within  the  statute  authorizinfr 
attachment  (Section  296.  B.  A  O.  Oomp.),  providing  for  attachment  in  an  action 
on  a  contract,  express  or  Implied,  for  the  payment  of  money  not  secured  by 
mortgage,  loan,  or  pledge  on  real  or  personal  property,  or,  if  so  secured,  when 
such  haM  been  rendered  nugatory  by  the  act  of  the  defendant.^-fioii;man  v. 
Wade,  347. 

MoRTOAOE— D18AFFIBMANOB— Duty  of  Guardian— Insanb  Pbbson. 

8.  The  guardian  of  an  insane  person  has  no  discretion  to  ratify  a  mortgage 
given  by  his  ward,  but  is  bound  at  his  peril  to  disaffirm  and  avoid  it.— Bowman 
V.  Wade,  347. 

MORTGAOB8— FOREOLO8URB— SCOPB  OF  RBL.IBF— ADVEBSB  OL.ATM8. 

4.  The  only  prop<^r  object  of  a  suit  to  foreclose  a  mortgage  being  to  bar  the 
mortgagor  and  those  claiming  under  him.  the  court  in  such  a  suit  had  no  jur- 
isdiction to  determine  an  alleged  title  paramount  to  that  of  the  mortgagor, 
set  up  by  certain  of  the  defendants  in  an  answer  containing  a  prayer  only 
that  the  suit  be  dismissed  as  to  them.— Oennes  v.  Peterson,  378. 

MORTGAOBS— FORBCLO8URB— PERSONAI.   J  UDOMENT. 

5.  Where  the  decree  in  a  creditors*  suit  was  not  intended  to  operate  as  a 
personal  Judgment  against  the  fraudulent  grantor,  but  only  as  a  determina- 
tion of  the  amount  due  interveners  to  settle  the  extent  of  the  liability  of  the 
property  involved  therein,  interveners  were  not  entitled  to  a  personal 
judgment  against  such  fraudulent  grantor  in  a  .subsequent  suit  to  foreclose  a 
mortgage  on  the  i^roj^rty .—  Alexander  v.  Munroe,  500. 

MIJNIOIPAIi   CHABTEBS. 

Same  as  Chartbb8  of  0itie8. 

MUNICIPAL   COBPO&ATIONS. 

Municipal  Corporations— Construction  of  Sewerage  System—Con- 
tracts—"Etc." 

1.  A  contract  for  the  construction  of  a  sewerage  system,  stipulating  that 
the  city  may  pay  for  the  work  in  legally  Issued  bonds,  or  in  cash  out  of  the 
general  fund,  as  it  may  elect,  but  that  the  city  shall  "pay  for  any  readvertls- 
ing.  etc.,  required  to  satisfy  ths  attorney*'  of  the  contractor  that  the  bonds 
are  legally  Issued,  requires  the  contractor  to  accept  legally  Issued  bonds,  and 
not  to  merely  accept  such  bonds  as  his  attorney  shall  advise  him  are  legally 
issued;  and,  where  such  attorney  assumes  that  it  is  impossible  to  issue  any 
valid  bonds  in  any  way,  the  contractor  cannot  refuse  to  perform  because  of 
the  failure  of  the  city  to  pay  the  cost  of  advertising,  etc..  required  to  satisfy 
the  attorney  of  the  legality  of  the  lK>nds:  the  term  "etc.'*  meaning  other 
things  of  like  character.— *Vai/ior  v.  McOolloch,  Mayor,  a05. 

Municipal.  Corporations— Powers. 

2.  Municipal  corporations  have  no  powers  except  such  as  are  granted  in 
express  words  by  their  charters,  or  such  as  are  necessarily  Implied  from  those 
so  granted,  or  those  essential  to  the  declared  objects  and  purposes  of  the  cor- 
poration.—A''ai//or  v.  McColloch,  Mayor,  305. 

Municipal  (Corporations— Construction  of  Sewbragb  System— Pay- 
m  knt—  bo  n  ds— .s  p  kc i a  l  a.ss  essm  k  n  ts. 

3.  Sumpter  (Mty  (Miarter  (Sp.  Laws  IWU,  p.  «>),  authorizing  the  levy  of  a 
special  tax  for  any  specific  city  purpose,  and  to  Issue  l)onds  for  any  specific 
purpose,  empowering  the  city  to  construct  sewers,  the  cost  of  which  Is  to  be 
assessed  to  the  property  benefited,  and  setting  forth  a  complete  system  for 
construeting  sewers  by  assessinents.  etc.,  authorizes  the  city  to  issue  ixjnds 
for  the  i-onstructlon  of  a  sewerage  system,  or  to  levy  an  assessment  on  prop- 
erty benefited,  to  pay  for  the  cost  thereof;  a  sewer  being  a  speclllc  city  p\iv- 
poHV. —  ^(tylor  v.  Mc(\}U(K*h,  Mayor,  :^05. 

MUNICIPAL  Ct)RPORATiONs— Payment  of  Claims-Powers. 

1.  Under  Sumpter  City  Charter  (Sp.  Laws  19()I,  p.  86),  providing  that 
demands  which  tln^  council  shall  pay  shall  be  for  corporate  purposes,  and 
none  other,  the  council  has  no  power  to  order  the  payment  to  a  contractor  of 
money  forfeited  to  the  city  because  of  the  contractor's  failure  to  perform  his 
contract ;  the  claim  for  repayment  not  being  for  a  corporate  purpose.— A'ay/or 
v.  M('(ytUoch,  Mayor,  30o. 
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Municipal  Corporatioks-Demands—Patmknt— Power  op  Mayor. 

6.  Sumpter  City  Charter  (Sp.  Laws  1901,  p.  96),  declarinK  that  the  mayor  is 
the  chief  executive,  and  must  exercise  superyision  over  the  general  alTairfl  of 
the  city  and  subordinate  ofSicers,  requires  the  mayor  to  refuse  to  siffn  a  war- 
rant for  the  payment  of  money  illegally  ordered  by  the  coancll.--iVaytor  v. 
McOoUoeh^  Maj/ot't  905. 

Municipal  Corporations  —  Indbbtbdkbss  —  Constitution al   Limita- 
tions—Restrictions  IN  Incorporation  Acts. 

6.  Section  6,  Article  XI,  Constitution  of  Oregon,  provides  that  acts  incor- 
porating towns  and  cities  shall  restrict  their  powers  of  contracting  debts. 
Section  10  provides  that  no  county  shall  create  any  debts  exceeding  the  sum 
of  16.000.  Held,  that  neither  of  said  sections  is  violated  by  act  February  12. 
1909  (Ijaws  1909,  p.  78).  providing  for  the  incorporation  under  general  law  of 
ports  in  counties  on  bays  or  rivers  navigable  from  the  sea,  because  of  no  spe- 
cific limitation  of  indebtedness  being  placed  on  municipalities  to  be  created 
under  it;  such  municipalities  being  neither  towns  or  cities  or  counties.— ■fiKrair 
V.  HarrU,  424. 

Constitutional    Law  —  Distribution    of    Oovbrnmbntal    Powers— 
Power  of  Courts-^Wisdom  of  Legislation. 

7.  The  courts  may  not  say  whether  or  not  legislation  is  wise,  reasonable, 
unjust,  or  oppressive;  that  function  being  for  the  legislative  department 
only.— Straw  v.  Harris,  424. 

Municipal  Corporations  —  Indebtedness  —  Constitutional  Limita- 
tions. 

8.  Section  6,  Article  XI.  Constitution  of  Oregon,  provides  that  acts  incor- 
porating towns  and  cities  shall  restrict  their  powers  of  taxation,  contracting 
debts,  etc.  Section  10  provides  that  no  county  shall  create  any  debts  or 
liabilities  exceeding  a  certain  sum.  Held  that,  since  the  right  given  by  the 
Constitution  to  form  larger  municipalities  necessarily  carries  with  it  power 
to  include  those  more  limited  In  territory  regardless  of  the  proportionate 
Increase  in  the  Indebtedness  and  taxation  to  follow  that  may  necessarily 
accrue  to  the  included  towns  by  reason  thereof,  the  limitation  placed  on  the 
corporations  enumerated  applies  only  to  each  standing  as  a  separate  and 
distinct  i>olltical  division,  and  not  to  a  larger  municipality  of  which  they  may 
form  an  integral  part;  and  hence  act  February  12. 1909  (Laws  1909.  p.  78),  pro- 
viding for  the  incorporation  under  general  laws  of  ports  in  counties  border- 
ing on  bays  or  rivers  navigable  from  the  sea,  is  not  unconstitutional  as 
imposing  on  Incorporated  towns  within  the  limits  of  a  port  Indebtedness  and 
taxes  exceeding  the  limitations  prescribed  in  such  sections.-— 'fiKraic;  v.  HarrU, 
424. 

Municipal  Corporations— amendment  of  Charters. 

9.  Since  act  February  12.  UKW  (Laws  1909,  p.  78).  providing  for  the  incor- 
poration under  general  law  of  ports  in  counties  bordering  on  bays  or  rivers 
navigable  from  the  .sea.  does  not,  by  permitting  the  Incorporation  of  ports, 
thereby  directly  attempt  to  amend  the  charter  of  any  city  or  town  within 
the  boundaries  thereof,  but  may  only  atTect  the  charters  and  ordinances  of 
such  cities  and  towns  to  the  extent  that  they  may  conflict  with  the  general 
object  for  which  the  port  may  be  organized,  the  act  does  not  contravene  Sec- 
tion 2.  Article  XI.  ('onstitutlon  of  Oregon,  as  amended  June  4. 1909.  providing 
that  the  legislative  assembly  shall  not  enact,  amend,  or  repeal  any  charter  or 
act  of  incorporation  of  any  municipality,  city,  or  town,  and  giving  the  legal 
voters  of  every  city  or  town  power  to  enact  and  amend  their  municipal 
charter.— iSYrait*  v.  Harris,  J24. 

Municipal  CoupoRATioNa— amendment  of  Charters. 

10.  MuniflpalltloH  are  but  mere  departments  or  agencies  of  the  State, 
charged  with  thi'  performance  of  duties  for  and  on  its  l)ehalf  and  subject 
always  to  Its  control,  and  It  may  therefore,  regardless  of  anx  declarations  in 
its  constitution  to  the  contrary,  at  any  time  revise,  amend,  or  even  repeal 
any  of  tht*  charters  within  It.  subject  to  vested  rights  and  limitations  other- 
wise provided  by  fundamental  laws.— /S/rau;  v.  Harris,  424. 

Municipal    Corporations— Initiative    and    Rkfbrendum— Adoption 
BY  Ordinance— "Ordain." 

11.  Generiil  Ijtiws  1907,  p.  4J«,  c.  2.6,  §  12,  provides  that  a  petition  for  a  pro- 
posed ordinance,  charter,  or  amendment  to  the  charter  of  any  city  shall  \ye 
filed  with  the  city  clerk,  who  shall  transmit  It  to  the  next  session  of  the  coun- 
cil, which  shall  either  ordain  or  reject  the  same,  as  proposed,  within  thirty 
dni's  thereafter:  but  If  rejected, or  noaclton  Is  taken  thereon  within  that  time, 
it  shall  be  submitted  to  the  voters.  Held,  that  the  word  "ordain"  is  employed 
in  the  s^nse  of  "adopt"  or  ^'approve*';  that  is,  the  council  may  either  approve 
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or  reject  the  proposed  charter  or  ordinance,  after  which  proceedings  may  be 
taken  as  therein  directed,  and  hence  the  adoption  of  a  proposed  charter  by 
resolution,  instead  of  by  ordinance,  was  sufflcient.— ^an»«  v.  City  o/  Forett 
Orovey  448. 

Pi.eai>ing~Demx7RRer— Construction  of  Pleading^s. 
12.  When  tested  by  demurrer,  pleadings  must  be  most  strongly  construed 
against  the  pleader.— /fdin««  v.  dtp  of  Forest  Orove^  448. 

Municipal  Corporations— Initiative  and  Referendum— Title. 

18.  General  Laws  1907.  p.  400,  c.226, 6  13^.  provides  that  if  any  ordinance,  char- 
ter, or  amendment  to  the  charter  of  any  city  shall  be  proposed  by  petition, 
and  is  not  rejected  or  approved  by  the  council  within  thirty  days,  the  clerk 
shall  submit  the  bill  to  the  voters  at  the  next  ensuing  election,  and  that,  if 
the  proposition  meets  with  the  approval  of  the  council  and  they  shall  so 
ordain,  it  may  either  be  submitted  to  the  voters  or  the  council  may  declare 
and  thereby  make  it  effective  without  such  submission.  Held^  that  where  a 
charter  was  properly  proposed  and  submitted  under  a  resolution  approving 
the  bill,  the  adoption  having  been  regular,  the  title,  reciting  that  it  was  a  bill 
"to  propose  *  *  by  initiative  petition,"  was  sufficient,  though  it  did  not 
appear  that  it  was  proposed  by  a  resolution  of  the  council.— /lafnM  v.  City  of 
Jibrest  Orove^  448. 

Municipal  Corporations— I nitiativb  and  Referendum— Title. 

14.  General  Laws  1007,  p.  886,  c.  298,  relating  to  the  initiative  and  refer- 
endum, provides  in  Sections  that  when  any  measure  shall  be  filed  with  the 
Secretary  of  State  to  be  referred  to  the  people,  or  shall  be  proposed  by  initia- 
tive petition,  a  copy  thereof  shall  be  transmitted  to  the  Attorney  General, 
who  shall  provide  a  title  for  the  measure.  Section  10  provides  that  as  to  cities 
and  towns  the  duties  required  of  the  Attorney  General  by  the  act  shall  be  per- 
formed by  the  city  attorney  as  to  municipal  legislation.  Held,  that  where  the 
title  to  a  bill  proposing  an  amended  charter  was  adequate,  and  the  city  at  the 
time  of  the  proceedings  had  no  city  attorney,  failure  to  have  the  title  pre- 
pared by  the  city  attorney  did  not  invalidate  the  election.— -^aine^  v.  City  of 
Forest  Grovef  448. 

Municipal  Corporations— Elections—What  Constitutes  a  Majority. 

16.  In  a  city  having  three  hundred  and  thirty  legal  voters,  who  were  qual- 
ified to  vote  upon  the  question  of  the  adoption  of  a  new  charter,  but  one  hun- 
dred and  sixty-two  votes  were  cast,  ninety-two  for  and  seventy  against  the 
proposed  charter.  Held,  that  only  a  majority  of  those  voting  Is  all  that  is 
required  to  adopt  the  new  charter,  and  when  the  statute  is  silent,  it  will  be 
presumed  that  the  electors  who  do  not  vote  are  in  favor  of  the  measure.- 
Haines  v.  City  of  Forest  Orove,  448. 

Municipal  Corporations  May  Demand  From  County,  Road  Taxes  Collected 
within  Municipality.    See  Statutes.  8. 

MXTBDEB. 

See  Homicide. 

NAVIGABLE   WATEBS. 

Navigable  Waters— Conveyances— Riparian  Rights. 

1.  Where  defendant's  remote  grantor  platted  land  nltuated  on  a  navigable 
lake  and  river,  and  defendant  thereafter  acquired  certain  lots  lying  north  of 
a  certain  street  and  extending  Into  the  water,  defendant  did  not  acquire  any 
riparian  rights  south  of  the  street,  the  original  grantor  and  hlh  •successors 
retaining  such  rights,  and  hence  defendant  could  not  obstruct  the  ^ake  or 
river  south  of  the  street  to  the  Injury  of  a  riparian  owner.— O/ii'er  v.  Klamath 
Lake  Nav.  Co.  95. 

Navigable    Waters  —  Natural    Water    Courses  —  Obstruction — 
Actions— Damages. 

2.  Obstructions  to  navigation,  unless  legally  authorized,  are  a  nuisance, 
for  the  maintenance  of  which  the  person  causing  It  is  liable  in  damages  to  one 
specially  Injured  thereby,  or  which  he  may  enjoin  or  have  alMited.— O/iter  v. 
Klamath  Lake  IVav.  Co.  9o. 

Navigable  Waters— Obstruction— Right  to  Injunction. 

8.  Plaintiff  has  access  by  water  at  all  times  to  his  property  which  is 
situated  on  a  river  near  It.  entrance  into  a  lake,  if  the  waters  are  free  from 
obstruction,  but  the  erection  of  a  wharf  in  the  river  and  lake  by  defendant 
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who  has  no  riparian  rights  at  that  point,  would,  on  account  of  the  lake  wat«r 
freezinfT  in  winter,  prevent  access  from  the  river,  and  also  tend  to  cause  the 
river  to  freeze  in  winter,  further  Impeding  plaintifT^s  access  to  his  property. 
Held,  that  the  injury  to  plalntlfT's  riparian  rights  entitled  him  to  enjoin  the 
erection  of  the  wharf  and  to  have  removed  any  part  thereof  already  ereet4ed. 
—Oliver  v.  Klamath  Lake  Nav.  Oo.  95. 

NEGLIGENCE. 

Neolioence— Contributory  Neolioeitce— Burden  of  Proof. 

1.  The  burden  of  proving  contributory  negligence  Is  on  defendant,  and 
plaintiff  need  not  show  freedom  from  negligence,— Oenlzkow  v.  PorUand  RaU^ 
way  Co.,  114. 

Neolioence— Contributory  Neoliobnce  -Evidence. 

2.  Where  the  evidence  offered  to  establish  negligence  of  defendant,  result- 
ing in  injury  to  plaintiff,  showed  that  plaintiff  was  guilty  of  negligence, 
without  which  the  Injury  would  not  have  occurred,  plaintiff  could  not 
reco\er,—GenUkow  v.  Jutland  Railway  Oo,  114. 

Negligence— ASSUMPTION  of  Risk. 

8.  Where  no  contract  relation  existed  between  plaintiff,  suing  for  a 
personal  Injury,  and  defendant,  the  doctrine  of  assumption  of  risk,  as  dis- 
tinguished from  contributory  negligence,  did  not  apply,  unless  plaintiff  knew 
and  appreciated  the  danger  and  voluntarily  put  himself  in  the  way  of  it.— 
OenUkow  v.  Portland  Railway  Oo.  114. 

Negligence — Oontbibutory  Neoltgenoe. 

4.  Contributory  negligence  will  not  In  all  cases  be  Imputed,  as  a  matter 
of  law.  to  a  person  who  receives  an  injury  from  a  danger,  simply  from  the 
fact  that  it  might  have  been  seen,  because  the  nature  of  his  duties  or  sur- 
rounding circumstances  may  be  such  as  to  distract  his  attention  to  other 
obJectN.  and  under  such  circumstances  the  question  is  for  the  ^nry. —OeniMkaw 
V.  Portland  Railway  Oo.  114. 

Negligence— Co rtributoby  Negligence— Question  for  Jury. 

6.  Where  contributory  negligence  Is  urged,  ati  a  ground  for  nonsuit,  or 
for  a  verdict  for  defendant,  It  must  appear,  after  considering  the  evidence 
moHt  favorably  to  plaintiff,  that  reasonable  men  would  find,  without  any 
reasonable  probability  of  differing  In  their  views,  either  that  plaintiff  knew 
and  appreciated  the  danger,  or  that  ordinarily  prudent  men  would  acquire 
such  knowledge  and  appreciation.— OenteAoii;  v.  Portland  Railway  Ob.  114. 

Negligence— Railroads— Operation. 

6.  Negligence  cannot  be  predicated  on  the  mere  fact  that  a  freight  train  is 
behind  time,  and  It  matters  not  from  what  particular  cause  the  delAy  arose. — 
Russell  V.  Oregon  R.  tfr  lY.  Co.  12S. 

Negligence— Operation  of  Trains— Question  for  Jury. 

7.  In  an  action  for  the  death  of  a  traveler  struck  by  a  train  at  a  crossing. 
evidence  held  to  require  submlsHion  to  the  Jury  of  the  issue  of  negligence  In 
operating  the  train  at  a  dangerouH  speed.— iJ»««eW  v.  Oregon  R.  &  N,  Cb.  128. 

NEGLrGENCK— Negligent  Act— Liability. 

8.  ono  Is  liable  for  any  act,  the  injurious  consequences  of  which  an  ordi- 
narily prudent  man  would  be  likely  to  see  and  guard  against.— -Ru*»cW  v.  Ore- 
gon R.  &  iV.  Co.  128. 

NKc»Li(;KNrK— (V)NTRiHrroKY  Negligence. 

i».  An  Infant  Is.  as  a  general  rule,  only  required  to  exercise  that  care  In 
avoiding  Injury  that  the  evidence  shows  him  to  be  capable  of.— /tiM»ff«  v. 
Orcuon  R.  A  y.  Co.  liS 

NKMLrcJENCK— CONTKIlirTOKY    NEGLKJKNCE. 

10.  A  lH)y  1:5  years  old.  hrlurht  and  Intelligent,  does  not,  as  a  matter  of  law. 
possess  tln»  jiKlKnient  and  (llscri'tlon  of  an  adult,  and  the  question  of  his  exer- 
dslntr  proper  care  In  avoiding  injury  is  for  the  jury.— JRm«c«  v. Oregon  R.  «jt  X. 
(\).  12s. 

NK(;Li(;iEN('E—RAiLKOAi>.s— Operation  of  Trains. 

11.  No  rale  of  speod  of  trains  is  negligence  per  se,  but  there  are  circum- 
stances which  reqiiir*'  a  diminished  speed,  and  It  is  only  the  force  of  such 
circumstances  which  creates  such  a  am y.-— Russell  v.  Oregon  R.  d'  y^.  Cb.  12S. 
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Nbgligbncb  —  Injuries  to  Person  or  Property  —  Elements  of 
Liability. 

18.  To  maintain  an  action  for  Injury  to  person  or  property  by  reason  of 
negligence,  there  must  be  shown  to  exist  some  obligation  or  duty  towards 
plaintiff  which  defendant  has  left  undischarged  or  unfulfllled.^Jiennedj^  v. 
JlawkinSt  164. 

Neoligbnce— Complaint. 

18.  A  complaint  for  Injuries  resulting  from  negligence  should  allege  what 
duty  was  Imposed  on  defendants  toward  plalntl)T,  or  state  facts  from  which 
the  law  would  Imply  a  duty,  and  then  charge  a  breach  or  negligent  perform- 
ance thereot.— Kennedy  v.  Hawkins^  164. 

Nboliobnce^Dangbrous  Work— Care  Required. 

14.  Where  workmen  were  engaged  to  repair  or  underpin  the  wall  of  a 
building,  the  work  being  essentially  dangerous  to  person  and  property  of  the 
occupants,  the  workmen  were  required  to  use  reasonable  care  and  skill  in  the 
performance  of  the  work,  although  as  to  such  occupants  they  were  not  bound 
to  undertake  it. — Kennedy  v.  Hawkintt^  164. 

Negligence—  Dangerous  Work— Delay. 

16.  Workmen  agreeing  with  the  owner  to  support  the  wall  of  a  building 
sustained  no  contractual  relation  to  occupants  thereof,  so  that  delay  In 
beginning  the  work.  If  any,  was  not  available  to  such  occupants  In  a  suit  for 
Injuries  to  their  property  by  alleged  negligent  performance  of  the  work.— 
Kennedy  v.  Hawkins^  1 6 1. 

Negligencb-Plbading— Complaint. 

16.  A  complaint  alleging  negligence  generally,  without  charging  the  par- 
ticular facts  showing  the  actorommlsslonto  have  been  negligent,  is  sufficient. 
In  the  absence  of  an  application  for  a  more  specific  statement.- ifenyi«<f|/  v. 
Hawkins^  164. 

Nbgligbncb— Complaint  Issues  and  Proof. 

17.  Where  a  complaint  contains  a  general  averment  of  negligence,  and 
defendant  Joins  issue  without  moving  for  a  more  specific  statement,  proof  of 
an3'  negligence  within  the  general  scope  of  the  allegation  In  the  complaint  is 
competent.— A'enncc/y  v.  Hawhina,  164. 

Negligence— Complaint— Issues  and  Proof. 

18.  That  defendant  Joined  Issue  on  a  complaint  averring  negligence 
generally  without  moving  to  make  the  pleading  more  definite,  did  not  relieve 
plaintiff  from  the  obligation  to  prove  a  particular  act  of  negflgence.— Kennedy 
v.  Hawkins,  164. 

Neolioknce— Res  Ipsa  Loquitur. 

Itt.  Where  defendants  undertook  to  underpin  the  foundation  of  a  building, 
and  while  doing  so  the  building  fell,  such  facts  alone  did  not  establish 
negligence,  as  defendants  were  not  insurers  of  the  successful  performance  of 
the  work  without  fault  or  error  of  Judgment,  but  were  only  -liable  for 
negligence,  btwi  faith,  or  diHhonesty.— Kennedy  v.  Hawkins^  164 

Negligence— Finding — Cause  of  Action. 

20.  In  an  action  for  injuries  to  the  personal  property  of  the  occupants  of  a 
building  by  the  falling  of  a  wall  thereof  while  defendants  were  performing  a 
contract  with  the  owner  to  underpin  and  support  the  same,  evidence  held 
Insutllcient  to  suHtuin  a  finding  that  the  falling  of  the  wall  was  attributable  to 
defendants'  negligence.— A'^nrnvi//  v.  Hawking,  i(54. 

NkcjliGknce— Master  and  Skkvant— lN.TrRiKH  to  Servant. 

21.  A  railroad  employee  Injured  while  working  on  an  engine  held  negli- 
gent.—Bra-«W  V.  Oregon  R.  d:  X.  Co.  l'>7. 

NkGI.IQKNC'K— EVIDKNTE  OF  SUBSKQITKNT  CONDUCT. 

22.  Kvident-e  of  additional  precautions  o»'  of  subsequent   repairs  is  not 
competent  to  prove  antecedent  negligence,  but  It  may  be  competent  as  show- 
ing that  the  property  where  the  injury  was  received  belonged  to,  or  was  in 
control  of,  defendant.— /•ViTari  v.  Ihaver  Hill  (\)al  (y),  'JIO. 

Nkoligkn<f: -INJUR1E.S  TO  Servant- Nkuligknck  of  Mahtkr— Qufs- 
TioN  FOR  Jury. 

2H.  In  an  action  for  injuries  to  a  servant  by  the  sudden  starting  of 
machinery,  evidence  held  to  re(iulre  .submission  of  the  question  whether  the 
Injury  was  tlie  result  of  defendant's  negligence,  to  the  iur y.—Iiof/rrs  v.  Port- 
land IMinber  f  V>.  :iSs. 
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NEW   TBIAL. 

Grounds  Not  Sufficient  to  Warrant  New  Trial.    See  Cbiminai<  Law.  SB. 

NONSTTIT. 

Nonsuit— Ejkctment— Trial. 

1.  A  motion  for  nonsuit  in  ejectment,  on  the  ground  that  the  evidence 
shows  title  only  to  tide  lands,  while  the  complaint  describes  land  only  below 
low  tide,  is  properly  denied,  where  the  answer  admits  the  premises  are  above 
low  tide.— Seabrook  v.  Cbo»  Bay  Ice  Oo.  172, 

Nonsuit— Appeal  akd  Error— Motion  for  Nonsuit— Rbvibw. 

2.  The  denial  of  a  motion  for  a  nonsuit  must  be  reviewed  on  appeal  with 
reference  to  the  entire  record  submitted,  and  must  be  affirmed  if  the  proof 
adduced  was  admissible  and  discloses  facts  entitling  the  case  to  be  submitted 
to  the  jury.— IViytor  v.  Taj/lor,  500. 

NOTICE. 

Notices— Hiohwats—Procredinos  to  Vacate. 

Laws  1908,  p.  804.  8  8,  provide  that,  when  a  petition  shall  be  presented  to 
the  county  court  for  vacating  a  county  road,  it  shall  be  accompanied  by  satis- 
factory proof  that  notice  has  been  given  by  advertisement,  posted  thirty  days 
Srevious  to  the  presentation  of  the  petition  to  the  court  at  its  next  session. 
otlces  were  posted  September  8d.  reciting  that  application  to  vacate  part  of 
a  county  road  would  be  made  to  the  county  court  at  its  next  session  on  Octo- 
ber 8d.  Held  that,  as  the  thirty  days  limited  for  the  posting  of  the  notices  did 
not  expire  until  the  last  hour  of  October  8d.  they  were  posted  only  twenty- 
nine  days  prior  to  the  next  session  of  the  county  court,  and  the  court  did  not 
acquire  jurisdiction.— i2yn«or»on  v.  Union  Chunty,  181. 

Notice  of  Election  Under  Local  Option  Law.  See  Intoxicatino  Liquors, 
4,  6.  6. 

NUISANCE. 

Nuisance— Location  and  Publicity. 

1.  There  are  some  nuisances  in  which  the  act  complained  of  may  be 
wrongful,  but  constitutes  a  nuisance  only  by  means  of  its  location  or  pub- 
licity, and  there  may  be  an  act  or  condition  that  is  rightful,  or  ^ven  neces- 
sary, but  which  may  become  a  nuisance  by  the  same  means,  but  there  is  also 
a  class  of  nuisances  arising  from  the  use  of  real  property,  and  from  one*s 
personal  conduct,  that  are  such  per  »e  irrespective  of  their  location  or  pub- 
licity.-S'iaic  v.  AtwooU  oi'i. 

Nuisance— Criminal  Offense— Keeping  "Maternity  Hospital"  for 
abortions. 

2.  Section  1080,  B.  &  C.  Oomp.,  generally  known  as  the  "nuisance  statute,^* 
provides  that  if  any  person  .shall  willfully  and  wrongfully  commit  an  act 
which  grossly  Injures  the  person  or  property  of  another,  or  grossly  disturbs 
the  public  peace  or  health,  or  openly  outrages  public  decency,  and  Is  injuri- 
ous to  public  morals,  he  shall  l)e  punished,  etc.  Held,  that  the  acts  c«*m- 
plalned  of  In  an  indlctmeiit  thereunder,  charging  the  establishment  and 
maintenance  of  a  public  "maternity  ho.spllal"  for  willfully,  wrongfully,  and 
unlawfully  committing,  producing,  and  procuring  abortions,  and  of  having 
willfully  and  wrongfully  committed  alK)rtlons  therein,  openly  outrage  public 
decency,  are  Injurious  to  public  morals,  and  constitute  a  nuisance,  though 
they  are  not  performed  In  a  putillc  place,  and  though  they  do  not  dNturb  the 
peace  or  quiet  of  the  commuitlty  or  the  public— *SVa^r  v.  Atwood,  &». 

Nuisance—Kekhing  Matkrnity  Hospital  for  Abortions— Requisites 

OF   iNniCTMENT. 

8.  The  ofTenso  of  one  who  Is  guilty  of  a  nuisance  In  keeping  a  maternity 
hospital  for  committing  aliortlons  relates  to  the  business  or  condition,  and  an 
indictment  tljerefor  need  not  iillege  that  the  acts  of  defendant  in  producing 
abortions  were  done  in  cases  where  the  operation  or  procurements  were 
unnecessary,  though  If  there  was  a  statute  authorizing  the  procuring  of 
abortions  In  c»rtaln  cases.  It  might  be  necessary  to  negative  such  exceptions. 
—State  v.  Attt'fMMl,  o2«. 

NYSSA   CITY,  CHABTEB   OF. 

City  of  yynAG  v.  Malheur  (\)unty,  2W>. 
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OBEQON   DECISIONS. 

Applied.  Approved.  Olted,  Distinguished.  Followed,  and  Overruled  in  This 
Volume.    See  Table  in  Front  of  This  Volume. 

OREGON    C0NSTITT7TI0N. 

Oited  and  Construed  In  This  Volume.    See  Table  in  Front  of  This  Volume. 

OREGON   STATUTES. 

See  Table  in  Front  of  This  Volume. 

PARDON. 

Pardon— "Rbpri  EVE." 

A  "reprieve"  is  a  respite  by  the  Governor  from  a  sentence  of  death.— <S«ate 
V.  FiTich,  482. 

PARTNERSHIP. 

Partnership— Personal  Liability— Violation  of  Aoreeubnt. 

1.  Where  a  partner,  in  violation  of  an  express  agreement  not  to  extend 
credit  to  relatives,  advances  money  from  the  partnership  funds  or  sells 
partnership  soods  to  an  impecunious  relative,  he  is  personally  liable  for  the 
account.— 3icOt)y  v.  CroMfleld^  501. 

Partnership— Dissolution— Liability— Personal  Account. 

8.  Where,  upon  the  dissolution  of  a  partnership,  one  of  the  partners  was 
Indebted  to  the  firm  upon  his  private  account,  he  was  chargeable  iiiith  the 
full  amount  of  the  debt,  notwithstanding  the  fact  that  the  purchaser,  at  the 
receiver^  sale  of  the  assets  and  accounts  of  the  firm,  was  the  other  partner. 
— JfcCby  V.  Crosi^eld,  601. 

PHRASES. 

See  Words  and  Phrases. 

PLEADING. 

Pleading- Jurisdictional  Averment  in  Complaint. 

1.  To  secure  jurisdiction  of  the  person  of  a  defendant  foreign  corporation, 
held  that  it  was  not  indispensable  that  the  complaint  should  aver  that  it  was 
engaged  in  business  in  the  State.— Afu^^noma^  Lumber  Co.  v.  Weaton  Basket 
Oo.'ii. 

Pleading— Nbqlioenoe. 

2.  A  complaint  for  injuries  resulting  from  negligence  should  allege  what 
duty  was  imposed  on  defendants  toward  plalntifr,  or  state  facts  from  which 
the  law  would  imply  a  duty,  and  then  charge  a  breach  or  negligent  perform- 
ance thereof.  —Kennedy  v.  Hawkins^  164. 

Pleading— Complaint— Negligence. 

8.  A  complaint  alleging  negligence  generally,  without  charging  the  par- 
ticular facts  showing  the  act  or  omission  to  Jiave  been  negligent,  is  suffldent 
In  the  absence  of  an  application  for  a  more  specific  statement.— ^enn«cti/  v. 
HawkirWf  161. 

Pleading— Negligence— Complaint— Issues  and  Proof. 

4.  Where  a  complaint  contains  a  general  averment  of  negligence,  and 
defendant  Joins  issue  without  moving  for  a  more  specific  statement,  proof  of 
any  negligence  within  the  general  scope  of  the  allegation  in  the  complaint  is 
compeienl.—Kennedy  v.  Hawkins ,  164. 

Pleading— Negligence— Complaint— Issues  and  Proof. 

6.  That  defendant  joined  issue  on  a  complaint  averring  negligence  gen- 
erally without  moving  to  make  the  pleading  more  definite,  did  not  relieve 
plalntifr  from  the  obligation  to  prove  a  particular  act  of  negligence.— Kennedy 
V.  Hawkins^  164. 

Pleading -Allegation  as  to  Notice— Conclusion  of  Law. 

6.  An  allegation  as  to  the  notice  of  a  local  option  election,  that  "no  notice 
was  ever  issued  or  posted  as  by  law  provided,"  Is  a  mere  statement  or  conclu- 
sion of  law,  presenting  no  question  of  fact  whether  a  notice  was  ever  issued 
or  posted. — Stnte  ex  ret,  v.  Malheur  County  Court,  255. 
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Pleadings— Ratification— Brokebs— Actions. 

7.  In  au  Action  for  commissions,  claimed  to  have  been  earned  by  the 
purchase  of  land  for  defendant,  where  the  latter  claimed  that  plaintiff  acted 
in  violation  of  his  agency  by  paying  a  higher  price  per  acre  than  he  was 
authorized,  etc.,  allegations  of  the  complaint  that  plaintiff  notified  defendant 
from  time  to  time  of  the  purchases,  the  purchase  price,  amounts  of  payments, 
etc.,  and  defendant,  knowing  of  the  purchases  and  terms  thereof,  ratified 
them,  as  well  as  the  allegations  of  the  reply  that  the  payments  of  the  land  in 
excess  of  the  price  thereof  were  made  with  defendant's  knowledge,  and 
ratified  by  him,  sufficiently  alleged  ratification.— AfaAon  v.  Rankin,  32&, 

Pleading— Ratification— Principai*  and  Agent— Actions. 

8.  An  allegation  that  the  principal,  with  full  knowledge  of  the  facts,  rati- 
fied the  agent's  unauthorized  act  is  sufficient,  without  setting  out  how  it  was 
ratified.— JfaAon  v.  Rankin,  328. 

Pleading— Issues  and  Proof— Matters  to  Be  Proved— Admissions. 

9.  In  an  action  against  a  master  for  injuries  to  a  servant,  the  complaint 
alleged  that  plaintiff  was  caught  upon  a  revolving  shaft  by  a  set  screw,  and 
the  answer  alleged  that  plaintiff,  who  was  w.orklng  around  and  attempting  to 
oil  the  machinery,  allowed  his  clothing  to  "drop  down  on  the  shaft  and  under 
the  guard,  so  that  it  came  in  contact  with  the  said  set  screw,  *  *  and  he  was 
drawn  into  the  said  machine."  Held,  that  the  admission  in  the  answer 
renders  unnecessary  any  proof  that  plaintiff's  clothes  caught  on  the  set 
^crey: .—Bigelnw  v.  Columbia  Oold  Mining  Co.  461. 

Pleading— Liens— Conversion  of  Logs— Actions. 

10.  A  complaint  based  on  Section  6092,  B.  &  O.  Oomp.,  making  a  person  who, 
without  the  consent  of  the  Hen  claimant,  renders  Impossible  of  identification 
any  logs  on  which  there  is  a  lien  liable  to  the  Hen  holder,  which  alleges  that 
defendants,  fraudulently  conniving,  conspiring,  and  confederating  to  cheat 
and  defraud  plaintiff  out  of  his  labor  and  Hen  security,  destroyed  and 
removed  all  of  the  logs  and  rendered  the  same  impossible  of  Identification, 
and  appropriated  the  same  to  their  own  use.  sufficiently  negatives  the  con- 
sent of  plaintiff  to  the  removal  as  against  a  demurrer.- WtWert  v.  Kinney,  504. 

PLEDGES. 

Pledges— Evidence  as  to  Character  of  Transaction— Burden  of 
Proof. 

1.  One  admitting  that  another  is  the  owner  of  personal  property,  but 
insisting  that  It  is  subject  to  a  pledge  to  him  for  pre-existing  debt,  has  the 
burden  of  proving  the  debt  and  pledge.— Pa/ton  v.  washingtofi,  479. 

Pledges— Transfers  of  Per.sonal  Property— Obligation  of  Trans- 
feree. 

2.  One  receiving  personal  property  from  an  insane  person  and  learning  of 
the  insanity  must  take  ordinary  care  of  the  property  with  a  view  of  returning 
it  on  the  latter  being  restored  to  sanity.— P«Won  v.  Waahington,  479. 

PBESXTMPTION. 

Presumption- Appeal   and   Error— Change  of    Venue   in   Justice 
Court. 

1.  As  it  will  be  presumed  pursuant  to  Section  188,  subd.  15,  B.  A  C  Oomp., 
that  official  duty  has  been  performed,  held,  that  it  would  be  taken  for  granted 
on  appeal  in  a  particular  case  that  a  cause  in  a  Justice's  court  w^as  properly 
transferred  pursuant  to  section  2215.  that  the  court  had  Jurisdiction  of  the  sub- 
ject matter,  and  that,  as  an  answer  was  filed,  it  also  had  Jurisdiction  of  the 
Judgment  defendant.— H7u7€  v.  Brown,  7. 

pRKRUMPTioN— Capital  Punishment— Homicide— Criminal  Law. 

2.  Where  a  constitutional  provision  has  been  copied  from  the  constitution 
of  another  state,  after  it  has  been  construed  by  the  courts  of  that  state,  it  will 
be  presumed  to  have  been  adopted  with  the  construction  placed  upon  it  by 
the  courts  of  the  state  where  It  originated,  and  it  must  be  regarded  as  settled 
in  this  State  that  the  legislature  derives  authority  from  the  constitution  to 
enact  laws  for  the  infliction  of  punishment  by  death,  in  proper  cases.— *8tol€  ▼. 
Finch,  482. 

PBINCIPAL   AND   AGENT. 

Principal  and  Agent— Actions— Jury  Question— Authority. 
1.'  Where  the  authority  of  an  agent  is  disputed,  the  question  is  for  the 
Jury. — J/oAon  v.  Rankin.  328. 
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Pbincipal  and  Agkict— actions— Plbadino— Ratification. 

2.  An  allegation  that  the  principal,  with  full  knowledge  of  the  facts, 
ratified  the  asent's  unauthorized  act,  Is  sufficient,  without  setting  out  how  it 
was  ratlfled.--3faA<>n  v.  Jiankin^  828. 

Principal  and  Agent— Ratifjcation— Ratification  in  Part. 

8.  Where  defendants'  agent  sold  lots  for  them,  receiving  an  increased 
price  because  of  representations  that  an  adjacent  tract  would  be  opetied  as  a 
street,  defendants,  having  received  the  proceeds  of  the  sale,  cannot  assert 
that  their  agent  exceeded  his  authority  in  making  such  representations.— 
MwaeY.  WhUcomb,4l2. 

PBOCESS. 

Process— Sbrticb  of  Summons  on  Fokeiqn  Corporation. 

1.  Where  a  foreign  corporation,  pursuant  to  the  requirement  of  a  statute, 
appoints  an  attorney  in  fact  or  other  representative  on  whom  process  shall  be 
served,  the  statutory  method  is  generally  exclusive,  and  service  of  summons 
on  any  other  agent  is  ineffectual.— C%«nntnf;rAaw  v.  Kfamnth  Lake  R.  Co.  18. 

Process- Foreign  Corporations— Statutes. 

2.  In  absence  of  any  express  legislation  on  the  subject.  Section  66,  subd.  1, 
B.  A  C.  Comp.,  relating  to  the  service  of  summons  in  actions  against  private 
corporations,  apolles  to  foreign  corporations  doing  business  in  the  State.— 
Cunninghaiii  v.  Klamath  Lake  R.  Oo»  18. 

Process— Service  of  Summons— Waiver. 

8.  A  defendant  waives  his  right  to  object  to  a  Judgment' for  want  of  proper 
service  of  summons  by  appearing  and  asking  leave  to  answer  to  the  merits.- 
Anderson  v.  MeClelian,  20tJ. 

PXTBLIO   LANDS. 

Public  Lands— Grants  to  States- Selection  of  TvAnds. 

1.  Act  Cong.  .Tuly  6,  18M,  c.  174,  14  Stat.  80.  granted  to  Oregon  for  the  con- 
struction of  a  military  wagon  road,  alternate  odd-numbered  sections  of  public 
land,  three  sections  per  mile  to  be  selected  within  six  miles  of  said  road,  and 
Act  June  18.  1874,  c.  80f»,  \h  Stat.  8(),  provided  that  patent  should  Issue  to  the 
grantee  of  the  State  after  the  lands  had  been  selected  and  approved.  Ifehi, 
that  the  selection  by  a  road  company  to  which  the  State  granted  Its  right  and 
the  filing  of  the  selection  list  dl<l  not  pass  the  title  from  the  government 
until  the  selection  was  approved  by  the  Secretary  of  the  Interior.— /*oc  v. 
Arnold,  52. 

Public    Lands— (4rant8    for   Internal    Improvement— Assignment 
BY  State— HroiiTS  ok  Gkantke. 

2.  Where  a  military  wagon  roa<l  company,  as  assignee  of  the  State,  has 
filed  Its  selection  of  lands  under  Act  Cong,  Jnly  6. 1866,  c.  174. 14  Stat.  89,  grant- 
ing to  the  State  certain  land  to  aid  In  the  construction  of  h  military  wagon 
road  to  be  selected  within  six  miles  of  the  road,  and  thereafter  a  part  of  the 
land  Is  withdrawn  by  the  Secretary  of  the  Interior  and  other  lands  selected 
by  the  company  were  taken  by  it  In  place  of  the  lands  withdrawn,  so  that  the 
company  had  received  Us  full  quota  of  lands  under  the  grant,  a  grantee  of  the 
wagon  road  company  Is  estopped  from  claiming  land  covered  by  the  original 
selection.- floe  v.  Arnold,  52. 

Public  Land— Adverse  Possession- Prior  Grant. 

8.  One  claiming  title  to  land  by  nd  verse  possession  for  a  period  of  ten  years 
as  against  all  persons,  but  recognizing  the  superior  title  of  the  United  States 
Government,  and  seeking  In  good  faith  to  acquire  that  title,  nmy  assert  such 
adverse  possession  as  against  any  person  claiming  to  be  the  owner  under  a 
prior  grant.- tf'^e  v.  Arnold.  52. 

aXTESTION   FOB   JXTBT. 

Question  for  Jury— Master  and  Servant— Injury  to  Servant. 

1.  In  an  action  for  Injuries  to  a  brakeman  owing  to  the  train  on  which  he 
was  riding  having  passed  through  an  open  switch  and  collided  with  a  car,  the 
question  whether  he  was  negligent  in  riding  on  a  step  of  the  tender,  held  one 
for  the  iury.— Abel  v.  Chos  Bap,  Jiosebury  &  E.  R.  &  N.  Co.  1S8. 

Question  for  Jury— Injuries  to  Servant- Negligence. 

2.  Where,  in  an  action  for  injuries  to  a  brakeman  on  a  logging  train  owing 
to  the  train  having  passed  on  an  open  switch  and  collided  with  a  car,  the 
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evidence  showed  that  It  was  customary  for  the  switch  to  be  left  opea  after 
certain  switching  operations,  which  had  recently  been  completed  when  the 
accident  occurred,  and  that  plaintiff  had  reason  to  believe  that  It  was  open, 
thf-  condition  of  the  switch  did  not  constitute  negligence.  The  question 
whether  it  was  the  proximate  cause  of  the  injury,  held  one  for  the  iury.—Abel 
V.  Coo*  Baj/j  Roseburg  &  E.  R.  <fc  N,  Co.  188. 

Question  for  Jury— Master  And  Servant— Injury  to  Servant. 

8.  In  an  action  for  injuries  to  a  brakeman  owing  to  the  train  on  which 
he  was  riding  having  passed  upon  an  open  switch  and  collided  with  a  car.  the 
question  whether  defendant  w^as  negligent  in  leaving  the  car  on  the  track, 
held  for  the  iMry,— Abel  v.  Coo»  Bay^  Roaeburg  <S:  E.  R,<&  N.  Co,  188. 

Question  for  Jury— Authority.  ' 

4.  Where  the  authority  of  an  agent  Is  disputed,  the  question  is  for  the 
Jury.— AfoAon  v.  Rankin^  828. 

Question  for  Jury— Authority. 

6.  While  the  question  of  the  authority  of  an  asrent  is  for  the  Jury,  where 
It  is  disputed,  the  court  should  declare  whether  a  given  act  is  in  excess  of  the 
agent's  authority,  so  that,  in  an  action  for  commissions  for  purchasing  land 
for  defendant,  the  court  properly  Instructed  that  any  payments  made  by 
plaintiff  to  sellers  in  excess  of  the  amount  limited  by  defendant  was  without 
authority.— Jlfa/wn  v,  Rankin,  328. 

Question  for  Jury— Injuries  to  Servant— Safeouarding  Okaring. 

6.  Where  a  machine,  by  which  plaintiff  was  injured  while  assisting  to 
repair  it.  was  liable  to  start  automatically,  whether  it  was  a  safe  place  for 
repairers  without  safeguarding  the  gearing,  was  for  the  Jury.— itoflrcra  v.  Port- 
land Lumber  Cb.  388. 

Question  for  Jury— Injuries  to  Servant- Knowledge  of  Foreman 
—Defective  Machinery. 

7.  Knowledge  of  defendant's  foreman  that  certain  machinery  in  its  mill 
was  liable  to  start  automatically  was  the  knowledge  of  defendant,  and 
whether  it  was  negligence  for  defendant  to  leave  the  gearing  unguarded,  was 
a  question  for  the  Jury. — Rogen  v.  Portland  Lunger  Cb,  388. 

BAILBOADS. 

Railroads— Operation  of  Trains— Care  Required. 

1.  A  railroad  must  use  all  reasonable  precautions  to  protect  the  traveling 
public  from  injury  from  the  operation  of  Its  trains,  and  such  precautions 
must  be  reasonably  commensurate  with  the  danger;  the  duty  varying  with 
the  circumstances  of  each  particular  case.- /2ii««e/2  v.  Oregon  R.  d:  Iv.  Cb.  128. 

Railroads— Operation  of  Trains— Care  Required. 

2:  Whether  a  railroad  was  negligent  in  falling  to  provide  a  flagman  or 
automatic  signals  at  a  crossing,  held  under  the  evidence  for  the  Jury.— HuMell 
V.  Oregon  R.  tfr  iV.  Co.  128. 

Railroads— Operation  of  Trains— Care  Required. 

8.  Where  the  undisputed  evidence  shows  extraordinary  dangers  to  the 
traveling  public  on  a  railroad  crossing,  it  is  not  error  to  submit  to  the  Jury 
the  question  whether  reasonable  care  demands  that  a  watchman,  or  other 
method  of  warning  than  the  use  of  the  bell  or  whistle,  should  be  adopted.— 
Riusell  V.  Oregon  R.  &  N,  Co,  128. 

Railroads— Accident  at  Crossing— Proximate  Cause. 

4.  A  freight  train,  equipped  with  air  brakes,  and  managed  entirely  from 
the  engine,  was  half  an  hour  late  in  reaching  a  highway  crossing.  The  absence 
of  a  brakeman  delayed  the  train,  but  there  was  nothing  to  show  that  the  train 
was  run  at  any  different  speed,  or  managed  in  any  different  way,  than  it 
would  have  been  had  the  brakeman  been  at  his  post.  Held,  that  the  absence 
of  the  brakeman  was  not  the  proximate  cause  of  an  accident  occurring  at 
the  highway  crossing  in  collision  with  a  traveler.— i2M*»eM  v.  Oregon  R,A  N, 
Co.  128. 

Railroads— Crossing  accident— Misleading  Instructions. 

6.  Where,  in  an  action  for  the  death  of  a  traveler  struck  by  a  train  at  a 
railway  crossing,  the  complaint  alleged  a  negligent  failure  to  have  a  full  crew 
of  train  hands,  but  the  evidence  failed  to  support  the  allegation,  an  Instruo- 
tion,  making  it  the  duty  of  a  railroad  to  man  its  trains  with  a  sufficient  crew, 
was  misleading,  because  it  could  only  refer  to  the  want  of  a  brakeman,  estab- 
lished by  the  evidence.- /2iMte{/  v.  Oregon  R.  &  N',  Cb,  128. 
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RAIL.ROAD8—NBOLIGBNCE— Operation. 

6.  Necrllfrence  cannot  be  predicated  on  the  mere  fact  that  a  f  relarht  train  is 
behind  time,  and  it  matters  not  from  what  particular  cause  the  delay  arose.— 
RuHMell  V.  Oregon  R,  A  N,  Oo.  128. 

Railroads— Operation  of  Trains— Negligence. 

7.  No  rate  of  speed  of  trains  Is  negllsence  per  ie,  but  circumstances  may 
require  a  diminished  speed,  and  It  Is  only  the  force  of  such  circumstances 
which  creates  such  a  duty.— Russell  v.  Oregon  R,  d;  N.  Oo.  128. 

Railroads— Operation  of  Trains— Negligence. 

8.  In  an  action  for  the  death  of  a  traveler  struck  by  a  train  at  a  crossing, 
evidence  field  to  require  submission  to  the  Jury  of  the  Issue  of  negligence  in 
operating  the  train  at  a  dangerous  speed.— /2u««eU  v.  Oregon  R.  A  N.  Oo.  128. 

Railroads— Crossing  Accident— Misleading  Instructions. 

9.  In  an  action  for  death  of  a  traveler,  struck  by  a  train  at  a  railroad 
crossing,  defendant  requested  the  following  instruction:  "The  convenience  of 
the  public  and  commercial  Industry  demand  the  conveyance  of  passengers 
and  freight  at  a  greater  speed  than  can  be  accomplished  by  ordinary  convey- 
ance; that  the  railroad  company  cannot  be  required  to  slow  down  its  trains,  or 
run  at  such  rate  of  speed  across  country  crossings,  or  those  in  small  %'illages,aM 
will  preclude  the  possibility  of  accident.  Such  requirements  would  be  incom- 
patible with  rapid  transit  required  of  such  companies.  No  rate  of  speed 
across  a  country  crossing,  or  one  In  a  small  village,  is  of  itself  negligence; 
and,  if  you  find  from  the  evidence  that  the  rate  of  speed  at  which  said  train 
was  being  operated,  was  consistent  with  the  obligation  resting  on  the  com- 
pany, then  and  in  that  event  you  cannot  find  defendant  guilty  of  negligence 
on  account  of  the  rate  of  speed  at  which  said  train  was  being  operated.*' 
Held,  that  the  Instruction  was  properly  refused,  because  not  stated  In  lan- 
guage sufficiently  simple  to  enable  the  average  Juror  to  comprehend  \X.— Rus- 
sell v.  Oregon  R.  A  N.  Co.  128. 

Railroads— Accidents  at  Crossings— Negligence— Instructions. 

10.  Where,  in  an  action  for  the  death  of  a  traveler  struck  by  a  train  at  a 
crossing,  the  complaint  alleged  negligence  In  falling  to  have  a  full  train  crew, 
and  not  reducing  the  speed  of  the  train  when  approaching  the  crossing,  in 
not  sounding  the  whistle  and  ringing  the  bell,  and  in  not  maintaining  a 
watchman  or  automatic  whistle  to  warn  travelers,  and  the  evidence  wholly 
failed  to  establish  negligence  in  falling  to  have  a  full  train  crew,  an  Instruc- 
tion that  plalntlfT  need  not  prove  that  the  railroad  company  was  negligent  in 
all  of  the  particulars  alleged,  but  only  that  it  was  negligent  in  some  of  them, 
was  erroneous,  because  it  impliedly  submitted  to  the  Jury  the  alleged  failure 
to  have  a  full  train  Qveyi.—Ruxsell  v.  Oregon  R.  d'  N.  Oo.  128. 

BEFOBMATION    OE   INSTBTJMENTS. 

Reformation  of  lNSTHUMENTS--(TRoirNns— Mistake. 

An  ambiguity  arising  out  of  a  mortgagor's  misconception  that  a  quar- 
ter section  line  and  the  division  line  between  the  liorth  half  and  the  south 
half  of  a  donation  land  claim  were  Identical  is  not  ground  for  correcting  the 
description,  when  the  language  clearly  shows  that  the  mortgagor  intended  to 
convey  to  the  division  lino  established  by  the  government  survey,  by  which 
the  claim  was  divided.— ^ernAeim  vt  Talbot,  30. 

BEPLEVIN. 

Replevin    Affidavit— Contents. 

1.  Under  Section  285,  sulxl.  4,  B.  <fe  f.  Oomp.,  relating  to  claim  and  delivery, 
and  providing  that  when  a  delivery  is  claimed,  plalntltT  shall  make  an  affi- 
davit that  the  property  has  not  been  taken  for  a  tax,  etc.,  when  an  Immediate 
delivery  Is  not  claimed,  such  affidavit  need  not  be  made.— 0'*S'MWiuan  v. 
BUikely,  551. 

Replevin- Property  Subject— Property  Taken  for  Tax. 

2.  Under  Section  285,  subd.  4.  B.  &  O.  Oomp.,  relating  to  claim  and  delivery, 
and  providing  that  when  a  delivery  is  claimed  plaintiff  shall  make  an  affi- 
davit that  the  property  has  not  been  taken  for  a  tax,  while  the  provisional 
remedy  of  claim  and  delivery  is  not  entirely  .co-ordinate  with  the  common- 
law  action  of  replevin,  yet  It  conforms  to  the  general  rule  that  property 
seized  for  a  tax  on  a  warrant  not  void  on  its  face  cannot  be  replevied  by  the 
defendant  In  the  tax  warrant.— 0'*Vi*/iiran  v.  BUikelg,  5>1. 
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Rbplkvin— Property  Taken  for  Taxes  —  Person altt—Dsfbots  in 
Warrant  or  Levy— Effect. 

S.  While  a  tax  warrant,  le^al  In  form,  proceeding  from  a  court  or  officer 
authorized  to  issue  It,  and  which  on  ltd  face  contains  nothing  fairly  disclosing 
that  it  was  improperly  Issued,  will  protect  the  officer  executing  it  as  if  it  were 
valid,  it  win  not  enable  him  to  build  up  a  title,  either  general  or  special,  to 
property  seized  thereunder;  and  hence,  when  title  to  property  is  asserted  by 
an  officer  undertaking  to  Justify  his  execution  of  a  tax  warrant,  he  must  show 
his  authority,  the  regularity  of  the  proceedings,  and  that  the  property  levied 
on  belongs  to  the  person  named  in  the  warrant.— O* Sullivan  v.  Btakely,  551. 

Replevin—Bale  for  Taxes— Action  to  Try  Title— Answer. 

4.  In  anactlon  to  recover  the  possession  of  personal  property  or  its  value, 
an  answer  alleging  the  seizure  and  sale  of  the  property  under  a  tax  warrant, 
but  not  setting  forth  the  several  steps  required  to  be  taken  to  form  the  basis 
of  a  valid  tax,  was  insufficient.— 0'5tt^^i van  v.  Blakelp,  551. 

BIPABIAK   BIGHTS. 

Riparian  Rights— Conveyances— Navigable  Waters. 

1.  Defendant  field  not  to  have  acquired  any  riparian  rights  in  navigable 
waters  south  of  a  certain  street  by  its  purchase  of  land  bordering  thereon 
north  of  the  street,  so  that  it  could  not  obstruct  the  waters  south  of  the  street 
to  the  injury  of  a  riparian  owner.— OWver  v.  Klamath  Lake  Navigation  Oo.  95. 

Riparian  Rights— Navigable  Waters— Right  to  Injunction. 

2.  The  injury  to  plaintiff^s  riparian  rights  in  a  navigable  stream  by  the 
erection  of  a  wharf  therein  by  defendant  at  a  point  where  he  had  no  riparian 
rights,  Tield  to  entitle  plaintiff  to  enjoin  the  erection  of  the  wharf,  and  to  have 
removed  any  part  thereof  already  erected.— Ortvcr  v.  Klamath  Lake  Navigation 
a>.  05. 

BISKS. 

Assumed  by  Servant.    See  Master  and  Servant. 

BOBBEBT. 

Robbery— Indictment  and  Information— Indictment— Assault  With 
Intent  to  Rob. 

1.  Section  1708,  B.  &  C.  Comp.,  provides  that  "If  any  person,  being  armed 
with  a  dangerous  weapon,  shall  assault  another,  with  Intent,  if  re- 
sisted, to  kill  or  wound  the  person  assaulted,*^  and  shall  rob  or 
take  from  the  person  assaulted  any  money  which  may  be  the 
subject  of  larceny,  such  person,  upon  conviction  thereof,  shall  be  pun- 
ished. 1  B.  <&  'O.  Oomp.,  p.  750,  prescribes  as  a  form  of  Indictment  for 
an  assault  with  Intent  to  kill  if  resisted  that  "being  armed  with  a  danger- 
ous weapon  did  commit  an  assault  upon  one  O.  D.  with  intent,  if  resisted,  to 
kill  or  wound  the  said  U.  D.,  and  then  and  there  feloniously  took.'*  etc. 
Section  18()0,  B.  &  0.  Comp.,  declares  that  an  Indictment  must  be  direct  and 
certain  as  regards  the  particular  circumstances  of  the  crime  charged  Tvheo 
necessary  to  constitute  a  complete  crime,  and  Section  18()5  provides  that  the 
manner  of  stating  the  act  constituting  the  crime  as  set  forth  in  the  appendix 
to  the  Oode  Is  sufficient  In  the  cases  where  the  forms  there  given  are 
applicable.  Held  that.  In  charging  an  assault  and  robbery  with  intent,  if 
resisted,  to  kill  or  wound.  It  Is  unnecessary  after  charging  that  defendants 
were  "armed  with  dangerous  weapons,  to  wit:  pistols,*'  to  allege  that  the 
pistols  were  then  and  there  loaded  with  gunpowder  and  bullets,  as  the 
language  of  an  indictment  need  not  correspond  with  the  form  suggested  or 
with  the  words  of  a  statute,  unless  the  expression  used  in  the  form  is  necessary 
to  the  validity  of  the  accusation,  and  the  descriptive  phrase  in  the  Indict- 
ment, "to  wit:  pistols."  was  properly  rejected  as  surplusage,  and  an  averment 
that  the  money  taken  from  the  prosecuting  witness  was  taken  against  his 
will  is  also  unnecessary.— *Slta<c  v.  Parr,  81«. 

Robbery— Evidence— "Presumption"  and  Burden  of  Proof. 

2.  Under  Section  784,  B.  &.  C.  Oomp.,  defining  a  presumption  as  a  deduction 
from  particular  facts,  it  will  be  presumed  that,  when  an  assault  with  intent 
to  commit  robbery  is  made  by  placing  the  muzzle  of  a  pistol  at  or  near  the 
body  of  a  person  from  whom  money  or  property  is  expected  to  be  taken  by 
force,  the  weapon  so  employed  is  loaded  with  powder  and  ball,  and  is  a 
dangerous  weapon,  and  imposes  upon  the  person  accused,  if  he  admit  the  ose 
of  the  pistol,  the  burden  of  proving  it  was  not  so  charged.— 5tote  v.  Parr^  816, 
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Robbery— Admissibility  of  Evidence. 

8.  In  a  prosecution  for  robbery,  where  no  theory  of  the  cause  is 
advanced  by  defendant  that  would  render  material  a  plan  or  diagram  of  the 
Interior  of  the  Jail  In  which  defendants  were  Incarcerated,  a  refusal  to  admit 
such  a  diagram  is  not  error.— iStote  v.  Pttrr.  »16. 

Robbery— Trial— iNSTBUCTioNs. 

4.  In  a  prosecution  for  robbery  and  assault  with  Intent  to  kill  if  resisted, 
an  instruction  that  if  the  Jury  find  from  the  evidence  beyond  reasonable 
doubt  that  defendants,  or  either  of  them,  are  guilty  of  stealing  from  the 
person  of  the  prosecuting  witness  the  sum  described  in  the  indictment  or 
some  part  thereof,  but  do  not  find  tliat  they  or  either  of  them  assaulted  said 
witness  with  Intent,  if  resisted,  to  kill  or  wound  said  witness,  then  they 
should  find  the  defendants  or  either  of  them  guilty  of 'the  crime  of  larceny 
from  the  person,  is  not  erroneous,  as  robbery  is  larceny  aggravated  by  the 
circumstance  that  the  property  taken  is  taken  from  the  person  of  another  by 
violence  or  by  putting  him  In  fear,  and  the  greater  crime  necessarily 
embraces  the  lesser  offense  of  the  same  class.— ^Stote  v.  Parr,  316. 

SALES. 

Bales— Under  Equitable  Mortgaoe-Supersedeas— Effect. 

1.  Where  an  appeal  is  perfected  before  a  sale  under  a  foreclosure  decree, 
the  sheriff  should  continue  the  sale  until  after  the  time  limited  for  objection 
to  the  appellant^s  sureties,  and  then,  in  default  of  such  objections,  should 
release  the  property.— -4 nder»on  v.  Phegleyy  102. 

Sales— AFTER  Appeal  Under  Foreclosure  Decree— Supersedeas. 

2.  A  sale  under  a  foreclosure  decree  and  an  order  affirming  same  after  the 

Perfection  of  an  appeal  by  one  of  the  defendants,  are  invalid.— vlnderaon  v. 
*heffley,  lt2. 

Hales— Contracts— Construction. 

8.  A  contract  for  the  sale  and  purchase  of  a  crop  of  hops,  binding  the 
seller  to  sell  the  crop,  and  to  deliver  "contract**  hops,  binding  the  buyer  to 
purchase  "contract**  hops,  and  to  make  advances,  providing  that,  on  the 
failure  of  the  seller  to  do  anything  which  a  careful  husbandman  would  do  to 
produce  "contract"  hops,  the  buyer  may  receive  the  same  at  a  reduced  price, 
and  where  the  seller  for  causes  beyond  his  control  is  unable  to  deliver  "con- 
tract** hops,  the  buyer  will  accept  in  satisfaction  of  the  agreement  the  hops 
raised  at  the  reduced  price,  and  giving  the  buyer  the  right,  prior  to  making 
the  advances  called  for,  to  examine  the  hopyard,  and  releasing  him  from 
liability  to  make  further  advances,  or  to  accept  the  hops.  If  on  inspection  It 
appears  that  "contract**  hops  cannot  be  produced,  etc.,  is  complied  with  by  a 
delivery  of  a  lower  grade  of  hops  resulting  from  conditions  for  which  the 
seller  is  not  responsible,  and  the  mortgage  clause  in  the  contract  is  available 
to  the  buyer  only  for  liquidated  damages,  where  by  reason  of  the  negligence 
of  the  seller,  the  hops  are  of  inferior  grade;  and  the  buyer,  on  finding  that 
"contract"  hops  cannot  be  produced,  because  of  conditions  not  the  result  of 
the  neglect  of  the  seller,  cannot  refuse  to  make  advances  and  terminate  the 
Gontr&ct.—Laehmund  v.  Lope  Sing^  1(»6. 

Sale»—Contract8— Abandonment. 

4.  The  act  of  a  buyer  of  a  crop  of  hops  in  refusing  to  make  the  advances 
called  for  by  the  contract,  or  to  he  bound  further  by  the  contract,  is  an 
abandonment  of  it,  precluding  a  recovery  of  advances  previously  made, 
where  the  seller  was  not  in  default.— ixicATn and  v.  Lope  Sing^  IM. 

Sales— Regularity— Burden  of  Proof. 

6.  The  sale  of  property  by  a  tax  collector  is  an  in  invitum  proceeding,  the* 
regularity  of  which  must  be  established  by  the  officer  attempting  to  uphold  a 
title  pursuant  to  the  sequestration.— O'^Sumvan  v.  Blakely^  551. 

Sale  for  Taxes— Action  to  Try  Title— Answer. 

6.  In  an  action  to  recover  the  possession  of  personal  property  or  its  value, 
an  answer  alleging  the  seizure  and  sale  of  the  property  under  a  tax  warrant, 
but  not  setting  forth  the  several  steps  required  to  be  taken  to  form  the  basis 
of  a  valid  tax,  was  insufficient.— 0'5u//<va7i  v.  Blakely^  551. 
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SPECIFIC   PEBFOBMANCES. 

SPECIFrC     PlBRFORMAHCKS— MUTUALITT—NBCESSITY     OF    SIGNATURE    OF 

Both  Parties. 
Specific  performances  may  be  granted  at  the  salt  of  one  who  did  not  sign 
the  contract,  against  the  other  party  who  did.— ^legel  v.  DowUng^  40. 

STATUTES. 

Statutes— Amending  Bxistino  Statutes— Validity. 

1.  Laws  1908,  p. 89.  relating  to  foreign  corporations,  held  to  amend,  by  impli- 
cation, Sections  44,  66,  628,  B.  A  O.  Oomp.,  and  therefore  not  to  be  in  conflict 
with  any  constitutional  -^TohW^ilXon.— Cunningham  v.  KlamcUh  LaJce  R,  Co,  iZ 

Statutes— Jurisdiction— Foreign  Corporations. 

2.  The  requirement  of  Laws  1906,  p.  89,  as  to  foreign  corporations  filing 
statements  with  the  Secretary  of  State,  held  to  afford  evidence  that  a  foreign 
corporation  is  doing  business  in  the  state,  but  does  not  fix  the  place  where 
actions  against  it  may  be  maintained.— Cunnini^Aam  y.  KlamtUh  Lake  R.  Co,  18 

Statutes— Implied  Repeals— Acts  Construed  as  One. 

8.  Repeals  by  implication  will  not  be  upheld  unless  the  repugnancy 
between  the  prior  and  subsequent  statute,  on  the  same  subject,  is  so  manifest 
that  both  acts  cannot  remain  in  force,  and  if  a  later  statute  only  modifies  a 
prior  statute,  the  two  must  be  construed  as  one  oxtt.—Ctinningham  v.  Klafnath 
Lake  R.  Co.  1^. 

Statutes— Repeal  by  Implication. 

4.  A  clause  in  a  city  charter  repealing  all  acts  and  parts  of  a  cts  in  conflict 
therewith,  without  reference  to  what  particular  acts  it  was  intended  to  affect, 
would  only  accomplish  a  repeal  by  implication.— -Sfate  ez  rel.  v.  Malheur  Count  y 
Court,  256. 

Statutes— Repeal  by  Implication. 

5.  A  repeal  by  Implication  only  arises  when  both  statutes  cannot  be  recon- 
ciled with  each  other  by  any  reasonable  interpretation,  or  where  the  later  act 
shows  a  clear  intent  by  Its  terms  to  supersede  the  prior  act.— 5to/<  ex  rel.  v. 
Malheur  County  Courts  255. 

Statutes— Repeal  of  General  Statutes— Operation  of  Municipal 
Charter  Provisions. 

6.  From  the  re-enactment  of  municipal  charter  provisions  already  in 
force  with  some  additions  thereto,  and  which  is  the  old  charter  in  a  new 
dress,  an  Intent  to  repeal  a  prior  general  statute  will  not  be  presumed. — State 
ex  rel.  v.  Malheur  County  Courts  255. 

Statutes— Repeal  by  Implication. 

7.  Repeals  by  Implication  are  not  favored,  and  repugnancy  between  two 
8  tatutes  should  be  clear  before  a.  court  is'  Justified  in  holding  that  a  later 
statute  Impliedly  repeals  an  earlier  one.State  ex  rel.  v.  Malheur  County  Court, 
225. 

Statutes— Spfcial  Laws 

8.  Nysstt  City  Charter  (Sp.  Laws  1908,  c.  4),  5  1«,  providing  that  the  terri- 
tory within  the  city  limits  shall  be  without  the  Jurisdiction  of  the  county 
court  for  the  purpose  of  road  taxes,  is  not  In  conflict  with  Section  28,  Article 
IV.  Constitution  of  Oregon,  prohibiting  any  special  law  for  laying,  opening, 
and  working  highways,  and  for  the  assessment  and  collection  of  t-axes  for 
road  purposes,  and  the  city  authorized  by  thie  charter  to  levy  and  collect 
taxes,  etc.,  may  demand  from  the  county,  road  taxes  collected  on  property 
within  the  city.— City  of  Nyssa  v.  Malheur  County,  286. 

Statutes— Title— Plurality  of  Subjects. 

9.  Section  8800,  B.  &  O.  Oomp..  provides  for  examination  by  the  board  of 
pharmacy  of  applicants  to  determine  their  right  to  registration  as  pharma- 
cists, and  Section  8812  regulates  the  sale  of  poisons;  both  sections  being  parts 
of  Act  February  21. 1891  ( Laws  1891,  p.  157),  entitled  an  Act  "to  regulate  the  prac- 
tice of  pharmacy  and  the  sale  of  poisons  In  the  State  of  Oregon."  Held. 
that  Act  February  21.  I9fl5  (T^aws  1906,  p.  222),  entitled  "An  Act  to  amend  Sec- 
tions 3806,  3812,  of  Bellinger  and  Cotton's  Annotated  Codes  and  Statutes  of 
Oregon,  and  to  provide  for  the  licensing  of  Itinerant  venders  of  all  drugs,  nos- 
trums, ointments,  and  providing  a  penalty  for  violation  thereof,"  did  riot  vio- 
late Section  20.  Article  IV,  Constitution  of  Oregon,  requiring  that  every  act 
shall  embrace  but  one  subject  and  matters  properly  connected  therewith, 
which  subject  shall  be  expressed  In  the  title.- <Sr«/e  v.  Miller,  881. 
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Statutes— Construction. 

10.  All  reasonable  doubts  must  be  resolved  in  favor  of  an  act  In  determin- 
ing whether  it  conflicts  with  the  constitution.— 5trau?  v.  Harris,  424. 

Statutes— HUBJECTS  and  Titles  of  Acts— Constitutional  Require- 
ments—Expression IN  Title  of  Subject  of  Act— "Port." 

11.  Act  February  12,  1900.  is  entitled  *'An  act  to  provide  for  incorporation 
under  general  law  of  ports  in  counties  borclerlng  on  bays  or  rivers  navigable 
from  the  sea."  Laws  lfl()»,  p.  78.  Held  that,  In  view  of  legislation  and  decisions 
on  ttie  subject,  the  term  "port"  has  a  recognized  status,  and  is  used  in  its 
larger  acceptation  as  comDrislng  under  one  name  a  district  of  many  places 
classed  together  for  the  purpose  of  revenue;  and  hence  the  title  of  the  act  is 
sufficient  under  Section  2(),  Article  IV,  Constitution  of  Oregon,  providing  that 
the  subject  of  every  act  shall  be  expressed  in  its  tltle.—Straw  v.  Harris,  424. 

Statutes— Special  Laws— Creation  of  Corporations -Municipali- 
ties—"Corporation." 

12.  Section  2,  Article  Xi,  Constitution  of  Oregon,  which,  as  first  adopted, 
provided  that  corporations  may  be  formed  under  general  laws,  but  shall  not 
be  created  by  special  lawM  except  for  municipal  purposes,  was  amended  June 
4,  IWJO,  to  read:  "Corporations  may  1m»  formed  under  general  laws,  but  shall 
not  l)e  created  by  the  legislative  assembly  by  special  laws."  Held,  that  such 
section,  viewed  In  the  light  of  the  reference  to  "other  corporations"  in  Sec- 
tion 9,  providing  that  no  county,  city,  town,  or  other  municipal  corporation 
shall  become  a  stockholder  in  any  corporation,  etc.,  employed  the  word  "cor- 
poration" in  its  broadest  sense,  including  public,  municipal,  and  private 
corporations;  and  hence  a  corporation  for  municipal  purposes  may  not  be 
created  by  special  laws.— /S/rait?  v.  Ifarris,  424. 

Statutes— "General  Law"— "Special  Law." 

18.  A  "general  law"  within  the  meaning  of  Section  2,  Article  XI.  Constitu- 
tion of  Oregon,  as  amended  June  4,  19iJ6.  and  providing  that  corporations  may 
be  formed  under  general  laws,  but  shall  not  be  created  by  special  laws,  Is  one 
by  which  all  persons  or  localities  complying  with  Its  provisions  may  l)e  enti- 
tled to  exercise  powers,  rights,  and  privileges  conferred,  while  a  "special  law" 
is  one  conferring  on  certain  Individuals  or  citizens  of  a  certain  locality  rights 
and  powers  or  liabilities  not  granted  to  or  Imposed  on  others  similarly 
situated.— <S/raM'  v.  Harris,  42i. 

Statutes— General  and  Special  Laws, 

14.  Act  February  12,  1909  (T^ws  19i)9,  p.  78>.  providing  for  the  incorporation 
under  general  law  of  ports  in  counties  lx)rderlng  on  bays  or  rivers  navigable 
from  the  sea,  is  a  general  law  within  the  provisions  of  Section  2,  Article  XI, 
Constitution  of  Oregon,  as  amended  June  4,  1JM16,  providing  that  corporations 
may  be  formed  under  general  l&ws.—Straw  v.  Harris,  424. 

Statutes  — Special  Legislation- Creation  of  Corporations  —  Con- 
ferring Power  on  Courts. 

16.  Under  Section  2,  Article  XI,  Constitution  of  Oregon,  as  amended  June 
4,  1906,  and  providing  that  corporations  may  l)e  formed  under  general  laws, 
the  legislature  had  power  in  passing  act  February  12,  1909  (I^aws  1909,  p.  78), 
providing  for  the  Incorporation  under  general  law  of  ports  in  counties  bor- 
dering on  Iwiys  or  rivers  navigable  from  the  sea,  to  delegate  to  the  county 
court  the  power  to  declare  the  incorporation  of  a  j)ort.— Straw  v.  Harris,  434. 

Statutes— Construction— Amendment. 

16.  An  amendment  Is  to  l)e  construed  as  If  incorporated  In  the  original  act 
at  the  time  enacted,  and  no  clause  is  to  l>e  left  Inoperative.— ^W(/  v.  Blue  Point 
Oyster  Co.  &43. 

STATXTTES    OF   OBEGON. 

_,   Construed  and  Cited  in  This  Volume.    See  Table  in  Front  of  This  Volume. 

STATXTTES    OF   THE    UNITED   STATE  3. 

Considered  in  This  Volume.    See  Table  in  Front  of  This  Volume. 

STREET   BAILBOADS. 

Injuries  From  Construction  and  Maintenance  of  Street  Railroad.  See 
Eleoticity. 
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8XTMM0KS. 

Same  as  Pbocsss. 

SXJMPTEB,  Omr,  OHABTEB  OF. 

Xaylor  v.  JfeOolloch,  Mayor ^  3o5. 

TAXATION. 

Taxation— Salr  of  Land  fob  Taxes— Exhaustion  of  PBBSONAiiTT— 
Dbfects  Invalidating  Sal.e. 

1.  Failure  of  the  sherilT  to  annex  to  bis  retarn^of  delinquent  taxes  on 
lands  theafflda\'lt  that  he  can  And  no  goods  to  satisfy  the  same,  as  required 
by  Section  2811.  Hlirs  Ann.  Laws  18V2,  renders  the  sale  and  the  deed  based 
thereon  yoid,Sra4ford  v.  Durham^  1. 

Taxation— AssKSSMENT— Designation  op  Owneb. 

2.  Land  should  be  assessed  to  the  holder  of  the  apparent  legal  title,  as 
required  by  Section  8067,  B.  A  O.  Comp.,  and  an  assessment  to  one  not  the 
owner  Is  void.— Bradford  v.  Durham^  1. 

Taxation— Assessment— Designation  of  Owneb. 

8.  An  assessment  of  a  tract  of  land  at  a  lump  sum  to  one  who  owns  only  a 
part  of  It  Is  yo\A.— Br  a' if  or  d  v.  Durham^  1. 

Taxation— Tax  Titles— Tax  Deeds— Recitals-Substantial  State- 
ment." 

4.  A  tax  deed  based  on  an  assessment  to  "Prlscllla  Durham,*^  which 
recites  that  the  land  was  assessed  to  "Petruella  Durham,"  Is  not  a  "sub- 
stantial" statement  of  the  assessment  within  the  requirements  of  Section  81S7. 
B.  A  O.  Oomp..  defining  the  effect  of  tax  deeds  as  evidence.— Brmf/ord  v.  Duv' 
ham^  1. 

Taxation— Sale  FOB  Nonpayment  or  Tax— Evidence  as  to  Validitt. 

6.  One  who  claims  as  assignee  of  a  certificate  of  a  sale  of  property  for 
nonpayment  of  taxes  made  to  the  county,  and  not  by  certificate  or  deed 
made  to  himself  as  a  direct  purchaser,  has  the  burden  of  showing  every 
requisite  of  a  valid  sale  or  of  bringing  himself  within  the  provisions  of  some 
valid  curative  statute,  and  must  prove  advertisement  for  the  period  required 
by  l^yi.—Rafferty  v.  Davta^  77. 

Taxation— Sale  fob  Nonpayment  of  Tax— Notice  of  Sale— Pboof  of 
Publication. 

6.  Under  a  statute  requiring  that  the  affidavit  of  publication  of  notlee'of 
sale  for  taxes  shall  be  made  by  the  printer,  his  foreman,  or  principal  clerk,  an 
affidavit  by  one  who  styled  himself  "Foreman  of  the  Eastern  Oregon  Repub- 
lican" is  insufficient,  where  there  Is  nothing  to  show  that  the  person  making 
the  affidavit  was  the  foreman  of  the  printer,  or  what  department  of  the  work 
he  was  foreman  oU—Rafferty  v.  DavU,  77. 

Taxation— Sale -Notice— Publication— Pboof. 

7.  Where  the  affidavit  to  prove  publication  of  a  notice  of  a  tax  sale  la 
sworn  to  before  a  notary  who  falls  to  attach  his  official  seal,  the  affidavit  is 
worthless.— /2<ltre**<y  v.  DavU,  77. 

Taxation— Sale  fob  Nonpayment  of  Tax— Publication  of  Notice— 
Cubative  Act. 

8.  There  can  be  no  valid  sale  of  land  for  nonpayment  of  taxes  where 
there  is  no  valid  advertisement  of  the  sale,  and  it  Is  not  within  the  power  of 
the  legislature,  by  a  curative  act,  to  avoid  such  defect,  and  thereby  take  one 
person's  property  and  give  it  to  Another.— Rafferty  v.  DavU.  77. 

Taxation— Action  to  Tby  Title- Me asube  of  Damages— In jubies  to 
Pbopebty— Detention  fob  Loss  ob  Use. 

9.  Tne  measure  of  damages  to  a  landowner  on  recovering  possession  from 
one  who  holds  under  a  void  tax  title,  is  the  rental  value  of  the  land  as 
Improved  by  the  purchaser,  deducting  therefrom  the  reasonable  market 
value  of  any  permanent  Improvements  placed  on  the  land  by  the  purchaser. 
Bafftrly  v.  DavU^  77. 

Taxation— Sales— Regulabity—Bubden  of  Pboof. 

10.  The  sale  of  property  by  a  tax  collector  is  an  in  inritum  proceeding,  the 
regularity  of  which  must  be  established  by  the  officer  attempting  to  uphold  a 
title  pursuant  to  the  sequestration.- O'^TMWrar*  v.  BU»kely,  661. 
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TELEGRAPHS   AND   TELEPHONES. 

Injuries  Incident  to  Production  and  Use  and  Care  Required.    See  Elsc- 

TBIOITY. 

TIME. 

TiMis— Computation— Days. 

Except  in  special  cases  when  otherwise  provided,  a  prescribed  period  of 
days  within  which  an  act  must  be  done  is  to  be  computed  by  excludlncr  the 
first  day  and  Including  the  last.— iZl/H^orwn  v.  Union  Oounty,  181. 

TBLAL. 

Trial— Rbbuttaij  Evidence— Admissibiltty. 

1.  The  state  In  a  criminal  prosecution  held  not  entitled  to  prove  on  rebut- 
tal admissions  made  by  defendant  without  iimUAjm  the  evidence  to  the-  pur- 
pose of  impeachment.— iStote  v.  Wmnick,  H6. 

Trial -Instructions— Form  of  Instructions. 

2.  Unless  an  Instruction  Is  so  definite  as  to  enable  one  of  average  intelli- 
gence to  understand  it,  It  ought  to  be  refused  as  misleading,  and  a  court  ought 
not  to  give  an  Instruction  which,  though  stating  the  law  correctly,  is  not 
couched  In  language  sufficiently  untechnlcal  to  be  comprehended  by  the 
average  Juror.— jRu*«tfW  v.  Oregon  R.  A  N,  Co.  128. 

Trial,— Special.  Interrogatories— General  Verdict. 

8.  Where  the  Jury  falls  to  agree  on  an  answer  to  an  Interrogatory,  and 
returns  a  general  verdict,  the  effect  of  the  failure  to  agree  is  to  eliminate 
from  the  case  the  matter  embraced  In  the  Interrogatory,  at  least  so  far  as  It  is 
sought  to  make  It  a  substantive  ground  for  recovery.— i2ti*»eW  v.  Oregon  H.  & 
N.  Co,  128. 

Trial— Special  Interrogatories- General  Verdict. 

4.  Where  several  grounds  of  recovery  are  alleged,  and  an  interrogatory 
submitted  to  the  Jury  goes  only  to  one  of  them,  the  general  verdict  returned 
by  the  Jury  will  stand,  notwithstanding  their  failure  to  agree  on  an  answer  to 
the  Interrogatory,  as  It  will  be  presumed  that  the  Jury  based  their  verdict  on 
some  other  gronnd. —Rtusell  v.  Oregon  R.  dt  y.  Oo.  128. 

Trial— Special  InteiIrogatoribs- General  Verdict. 

6.  Where  the  court  decides  to  submit  a  special  finding.  It  should  hesitate 
to  allow  the  Jury  to  return  Its  general  verdict  and  Ignore  the  finding,  for  it 
creates  a  doubt  as  to  whether  the  Jury  agreed  on  the  ground  of  recovery,  and 
a  good  verdict  must  be  based  on  a  ground  on  which  all  the  Jurors  agree.— ii(M«- 
8eu  V.  Oregon  R.  A  N.  Oo.  128. 

Trial— Instructions— Weight  of  Evidence. 

6.  Under  the  statute  providing  that  the  Jury  are  the  sole  Judges  of  the 
value  and  effect  of  evidence,  an  instruction  that  the  testimony  of  a  witness 
that  a  thing  actually  occurred,  is  of  more  value  than  the  testimony  of  a  wit- 
ness who  says  he  did  not  see  or  hear  the  occurrence,  is  an  invasion  of  the 
province  of  the  Jury.— i2t««efZ  v.  Oregon  R.  <fc  N,  Oo.  128. 

Trial— Objections  to  Evidence— Sufficiency. 

7.  The  rule  that  objections  to  evidence  must  be  specific  does  not  apply, 
where  the  evidence  is  clearly  Inadmissible  for  any  purpose,  in  which  case  a 
general  objection  is  sufficient.— Or^^on  R.  &  N.  Oo.  v.  EaAiXacky  196. 

Trial— Reception  of  Evidence— Objections. 

8.  In  condemnation  proceedings,  an  objection  to  evidence  of  what  plaln- 
tifT  paid  for  other  property  for  use  In  the  same  enterprise,  on  the  ground  that 
the  evidence  was  not  the  measure  of  value,  was  sufficient  to  raise  the  ques- 
tion of  the  admissibility  of  such  evidence,  offered  as  substantive  evidence,  or 
on  cross-examination  as  a  test  of  an  expert ^s  knowledge  of  value.— Ore^/on  R. 
6c  N.  Co.  V.  Eastlack^  196. 

Trial— Instructions  Ignoring  Issues. 

9.  The  defendant,  in  an  action  on  an  express  contract  to  pay  rent,  denied 
the  contract,  and  alleged  as  a  defense  that  a  trustee  in  bankruptcy  took 
possession  of  the  premises  under  a  decree  against  the  plaintiff  and  leased 
them  to  defendant  for  a  stipulated  rental,  which  was  the  reasonable  rental 
value  of  the  premises,  and  paid  into  court  the  amohnt  admitted  to  be  due. 
Plaintiff's  reply  denied  the  new  matter  alleged  in  the  answer,  and  averred 
that  the  decree  had  been  reversed  and  the  suit  in  which  It  was  given  dis- 
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missed.  Ifeld,  that  the  issue  made  by  the  answer  and  reply  was  proper,  and 
It  was  error  to  give  an  instruction  that  plaintiff's  rlirht  to  recover  the  reason- 
able rental  value  was  not  Involved  in  the  case.— Afcwc  v.  Becktey,  'JSH. 

Triai.  —  Exclusion    of    PuBiiic    From   Trial  — Presumptions  as  to 
Enforcement  op  Order  and  Prejudice  Prom  Error. 

10.  In  the  absence  of  a  showing  to  the  contrary.  It  Is  presumed  that  an 
order  excluding:  the  public  from  the  courtroom  durlnff  a  criminal  trial  was 
enforced,  and  that  it  was  prejudicial  to  the  rights  of  the  defendant .->fiX«i/0Y. 
Otbome^  289. 

Trial— Exclusion  of  Public. 

11.  Under  Hoctlon  11,  Article  I,  Constitution  of  Oregon,  declaring  that,  "In 
all  criminal  prosecutions  the  accused  shall  have  the  right  to  public  trial/'  It 
was  error  for  the  court.  In  a  prosecution  for  assault  with  intent  to  rape,  to 
exclude  from  the  courtroom  all  persons,  except  defendant,  the  attorneys 
engaged  in  the  trial,  the  jury  and  officers  of  the  court,  and  the  witnesses 
while  on  the  stand.— *SZ«/«  v.  Osborne,  289. 

Trial— Findings— Sufficiency. 

12.  Where,  in  an  action  involving  the  construction  of  a  contract,  the  court 
made  the  contract  a  part  of  Its  findings,  and  found  In  the  terms  of  the  con- 
tract what  the  partlos  agreed  to  do,  a  more  specific  finding  would  only  be  a 
conclusion  of  law  from  the  facts  found,  and  would  be  unnecessary.— A^aytor  v. 
McCMloch^  Mayor,  805. 

Trial— Findings— Sufficiency. 

18.  Where  the  court  found  on  Issues  ultimately  determining  the  contro- 
versy and  necessarily  supporting  the  judgment,  other  Issues  t)ecame  imma- 
terial.—iVayior  V.  McOoUocn,  Mayor,  805. 

Trial  —  Instructions- Requests  —  Necessity  —  Additional  Instruc- 
tions. 

14.  In  an  action  for  commissions  claimed  to  have  been  earned  by  pur- 
chasing land  for  defendant,  an  instruction  that,  if  plaintiff  exceeded  his 
authority  by  making  a  larger  first  payment,  or  paying  more  per  ac- re.  than 
authorized,  and  defendant  knew  all  the  material  facts  in  connection  with 
plaintiff's  acts,  and  accepted  the  benefits  resulting  therefrom,  defendant  by 
his  conduct  ratified  plaintiff's  unauthorized  act,  being  the  correct  rule,  if 
defendant  desired  an  instruction  as  to  what  constituted  the  material  facts  as 
to  plaintiff's  acts  in  excess  of  his  authority,  he  should  have  expressly  called 
the  court's  attention  to  the  omission.— Afa/Jon  v.  Rankin,  328. 

Trial— Waiver  of  Irregularities. 

15.  An  order  overruling  a  motion  for  a  nonsuit  will  not  be  disturbed  on 
appeal,  when  the  omission.  If  any.  Is  afterwards  supplied  by  either  party  So 
the  proceeding,— Taylor  v.  Taylor ,  6«0. 

Trial— Reception  of  Evidence. 

16.  Where  a  part  only  of  the  judgment  roll  was  material  to  an  issue,  the 
court  did  not  err  in  refusing  to  admit  the  entire  record.— 2V»i/tor  v.  Taylor^USO. 

UNITED   STATES    STATXPTE8. 

Considered  in  This  Volume.    See  Table  in  Front  of  This  Volume. 

UNITED   STATES    CONSTITUTION. 

Considered  in  This  Volume.    State  v.  Osborne,  289. 

VALE,  CITY   OHABTEB   OF. 

State  ex  ret.  v.  Malheur  County  Court,  266. 

YEN  DOB  AND   PUBCHASEB. 

Vendor  and  Purchaser— Contract— Acceptance— NEOEsaiTY. 

The  acceptance  of  an  offer  to  purchase  realty,  with  the  addition  of  an 
additional  provision,  amounted  to  a  counter  offer,  and  would  not  bind  the 
purchaser  until  accepted  by  him— Flegel  v.  Bowling,  40. 
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VEKXTE. 

Vknttb— Transitory  Actions— Corporations. 

1.  UDder  Section  66,  B.  A  C.  Oomp.,  a  transitory  action  against  a  domestic 
corporation  may  be  commenced  in  the  county  where  It  has  Its  principal  office, 
or  In  the  county  where  the  cause  of  action  arose. ^Cunningham  v.  Klamaih 
Lake  R,  Co.  IS. 

Vbnub— Actions  Against  Forkion  Corporations. 

2.  In  the  absence  of  any  statute,  a  foreign  corporation  doing  business  In 
Oregon  held  a  resident  thereof,  so  that  service  of  process  in  an  action  against 
it  may  be  made  in  the  same  manner  as  in  the  case  of  a  domestic  corporation. 
—Cunningham  v.  Klamath  Lake  R.  Co.  13. 

Corporations— Actions— Venuk. 

8.  At  common  law,  a  corporation  may  be  sued  only  in  the  sovereignty  cre- 
ating it. — Cunningham,  v.  Klamath  Lake  R.  Co.  13. 

VENtTE-AcTioNs— Foreign  Corporations. 

4.  Under  Law^s  1008,  p.  30,  an  action  against  a  foreign  corporation,  for  a  per- 
sonal injury  negligently  inflicted  in  another  state,  may  be  brought  in  the 
county  in  which  its  attorney  resi^eH.—Cuniiingham  v.  Klamath  Lake  R.  Co.  13 

• 

Presumption  on  Review  as  to  Change  of  Venue  in  Justice  Court.  See 
Appeal  and  Error,  2. 

VEBDICT. 

Verdict— Spkoial  Interrogatories— Oeneral  Verdict. 

1.  Where  the  Jury  falls  to  agree  on  an  answer  to  an  Interrogatory,  and 
returns  a  general  verdict,  the  effect  of  the  failure  to  agree  Is  to  eliminate  from 
the  case  the  matter  embraced  in  the  interrogatory.— JKi««c/i  v.  Oregon  R.  J:  N. 
Co.  128. 

Verdict— Special,  Interkooai'ories— General  Verdict. 

2.  Where  several  grounds  of  recovery  are  alleged,  and  an  interrogatory 
submitted  to  the  Jury  goes  only  to  one  of  them,  the  general  verdict  returned  by 
the  Jury  will  stand,  notwithstanding  their  failure  to  agree  on  an  auBwer  to  the 
interrogatory.— iJtwteW  v.  Oregon  R.  <1-  N.  Co.  128. 

Verdict— Special  Interrogatories— General  Verdict. 

8.  Where  the  court  decides  to  submit  to  the  Jury  a  special  finding,  it 
should  hesitate  to  allow  the  Jury  to  return  a  general  verdict  and  Ignore  the 
finding.- /2t4<»e«  v.  Oregon  R.  tfe  N.  Co.  128. 

WATERS. 

Waters— Irrigation— Evidence— Findings. 

1.  In  a  suit  to  enjoin  defendant  from  interfering  with  the  flow  of  water 
into  complainant^s  irrigation  ditch,  evidence  held  to  warrant  a  finding  that 
defendant  had  unlawfully  diverted  the  water  from  the  main  ditch,  and  that 
this  was  the  cause  of  plalntlff^s  water  shortage  and  the  impairment  of  his 
crops.— <8*wip«on  v.  Harrah.  448. 

Waters— Irrigation— Rights  to  Water— Pleading. 

5.  Where,  in  a  suit  to  enjoin  defendant  from  interfering  with  the  flow  of 
water  in  plaintiffs*  ditch,  defendant  by  answer  made  no  claim  to  any  water 
nor  title  to  any  land,  and  plaintiffs  claimed  no  definite  quantity  of  water,  and 
did  not  prove  the  amount  to  which  they  were  entitled,  a  decree  attempting 
to  establish  plaintiffs'  title  to  a  definite  amount  of  water,  and  to  settle  the 
rights  of  the  parties  as  to  the  water  flowing  in  the  main  ditch,  was  erroneous. 
— Simpson  v.  HarraK  448. 

Waters— Appeal  and  Error  — Rehearing— Grounds— Mistrial  of 
Issues. 

8.  Where  the  complaint  alleged  that  defendant  had  been,  during  the  season 
of  1007,  and  then  was,  wrongfully  diverting  water  from  the  main  ditch 
described,  which  the  evidence  showed,  as  well  as  that  the  water  did  not 
ceach  the  division  box,  a  contention  made,  as  a  ground  for  rehearing,  that  the 
controversy  was  not  over  the  water  which  flowed  into  the  main  ditch,  but 
over  that  at  the  division  box,  was  untenable.— fi«»njMon  v.  Harrah,  448. 
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WITNESSES. 

W1TNE88BS— Nbgativk  and  PosmvB  Evidence. 

1.  The  comparative  value  of  positive  and  negative  testimony  depends  on 
the  means  of  knowledge  of  the  witnesses,  their  opportunity  to  know  the  facta 
and  their  apparent  candor  and  demeanor  on  the  witness  stand.  ^-iZuMell  v. 
Oregon  R.  <6N.  Co.  128. 

Witnesses— Weight  of  Evidence. 

2.  Under  the  statute  providing  that  the  Jury  are  the  sole  Judges  of  the  evi- 
dence, an  Instruction  that  the  testimony  of  a  witness  that  a  thing  actually 
occurred.  Is  of  more  value  than  the  testimony  of  a  witness  who  says  he  did 
not  see  or  hear  the  occurrence.  Is  an  Invasion  of  the  province  of  the  Jury.  — 
Htusell  V.  Oreffon  R,  <t  N.  Ob.  128. 

Witnesses— Impeachment—Evidence. 

8.  After  a  witness  has  testified  that  the  character  of  the  prosecuting 
witness  In  a  certain  particular  Is  had,  he  will  not  be  permitted  on  cross- 
examination  to  testify  to  specific  acts  or  occupation  of  the  prosecuting 
witness  In  rebuttal  of  such  testimony.— nSlto**  v.  Otbome,  280. 

Witnesses— Cross-examination— Bias. 

4.  Where  witness  for  defendant,  who  was  confined  in  jail  when  defendant 
was  received,  accused  of  killing  deceased,  testified  to  bruises  .and  contusions 
on  defendant's  face  and  head  when  he  first  entered  the  Jail,  and  that  there 
was  a  hole  or  cut  In  defendant's  hat,  to  corroborate  defendant's  theory  that 
deceased  had  struck  him  on  the  head  with  a  seal,  and  that  the  shooting  was  in 
self-defense,  the  State  was  properly  allowed  to  ask  the  witness  on  cross-exam- 
ination if  he  had  not.  in  a  conversation  with  a  newspaper  reporter,  requested 
the  reporter  to  visit  deceased's  office,  and  ascertain  if  there  was  a  seal  there, 
and.  If  so,  to  examine  as  to  whether  there  was  dust  on  it.  etc.,  as  tending  to 
show  bias.— iState  v.  FincK  482. 

W0BD8    AND    PHBA8ES. 

"Action"— Cian^  Powder  Co.  v.  Oregon  Western  Ry,  Co.  8S5. 

"Oomplalut"— GiaiU  Powder  Co.  v.  Oregon  Western  Ry,  Co.  826. 

"Corporation"— /Strati;  v.  Harris^  424. 

"Deliberate"— /State  v.  JaneigctJ,  801. 

"En  Ventre  Sa  Mere"— /State  v.  Atwood^  6M. 

"Basement"— Cermaa  Savings  dk  Loan  Society  v.  Morgan,  147. 

"Etc."— iVai/ior  v.  MeColloeh,  Mayor,  806. 

"Final  Decree"— ATMier  v.  Nice,  586. 

"General  Appearance"— ilfuZtnoma/t  Lumber  Co.  v.  Weston  Basket  Co.  82. 

"General  Law"— /Strau;  v.  Harris,  424. 

"In  Case  of  the  Death  of  Such  Child"— /State  v.  Atwood,  688. 

"Itinerant  Vender"— -State  v.  Miller,  881. 

"Judicial  Business"- JFerroH  v.  Beaver  Hill  Coal  Co.  210. 

"Iiegal  Voters''^— Roesch  v.  Henry,  280. 

"Ordain"- Jra<ne«  v.  City  of  Forest  Grove,  448. 

"Port"— iStrauf  v.  Harris,  424. 

"Posthumous  Child"— fiftote  v.  Atwood,  586. 

"Pregnant  With  Child"— /State  v.  Atwood,  520. 

"Presumption"— /State  v.  Parr,  310. 

"Property  Growing  Out  of  Marriage  Relation"— Toi/tor  v.  Taylor,  600. 

"Registered  Voters"— jKoe»c7i  v.  Henry,  280. 

"Reprieve"— .State  v.  Finch,  482. 

"Respondeat  Superior"- ^ettfnr;  v.  Wineh,  000. 

**8ecured  Claim"— ^oit'man  v.  WcKle,  847. 

"Special  Appearance"— 3fuitnomaA  Lunger  Co,  v.  Weston  Basket  Co.  88. 

"Special  Law"— /Straw  v.  Harris.  484. 

"Substantial"— Brac(/'ord  v.  Dur?iam,  1. 

"Suit"— Qiant  Powder  Co.  v.  Oregon  Western  Ry.  Co.  886. 
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WBTT   OF    BEVIXW. 

Writ  of  Review— Sufficiency  of  Petition. 

1.  A  petition  for  a  writ  of  review  held,  under  Sections  600,  607,  B.  A  O. 
Oomp..  sufficient  to  notify  the  court  and  defendant  of  the  precise  Inquiry 
Intended  to  be  raised.—  White  v.  Bnnvn,  7. 

Writ  of  Review— Motion  to  Open  Judgment. 

2.  Denial  of  a  motion  to  open  a  judgment  on  a  writ  of  review  so  as  to 
require  a  more  complete  return  to  the  writ  held  not  reviewable  except  in  case 
of  manifest  abuse  of  discretion,— White  v.  Browne  7. 

Writ  of  Review— Assignment  of  Errors— Nature  and  Purpose. 

V.  The  statutory  demand  that  errors  relied  on  to  set  flMide  or  correct  the 
proceedings  of  an  inferior  tribunal  must  be  assigned  In  the  petition,  for  the 
writ  is  to  advise  the  court  and  the  adverse  party  of  the  particular  questions 
to  be  considered  in  determining  the  merits  of  the  controversy.— Tf^it«  v. 
Brown^  7. 

Writ  of  Review— Interested  Party— Record. 

4.  Writ  of  review  to  revise  the  action  of  the  county  court  In  making  an 
order  of  prohibition  following  an  election  Is  properly  dismissed ;  neither  the 
petition  nor  the  writ  showing  that  petitioner  appeared  in  the  county  court 
to  oppose  the  order,  and  so  not  disclosing  that  he  was  an  interested  party.— 
Oarrteon  v.  Malheur  Chunty  Omrty  260. 

Writ  of  Review— Defect  of  Parties— Waiver. 

5.  Respondents,  by  making  full  return  to  the  writ,  without  Interposing 
any  motion  to  quash  or  any  demurrer  on  account  of  defect  of  parties,  will  not 
be  held  to  have  waived,  and  so  to  be  precluded  from  raising  the  objection  that 
the  petitioner  for  writ  of  review  was  not  shown  to  be  an  interested  party,  the 
statute  making  no  provision  for  demurrer  or  motion  to  quash,  but  the  infe- 
rior court  having  no  alternative,  w^hen  the  writ  issues,  but  to  send  up  its 
return,  whereof  the  hearing  is  on  inspection  of  the  writ  and  the  return.— Oar- 
rison  v.  Malheur  Countj/  Oourtf  260. 
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